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To 


Jonn B. Warre and Howar B. Grit 


Pioneers in the Movement for the Rehabilita- 
tion of Delinquents Outside of Institutions 


Preface 


Anour A DECADE Aco the authors prepared the original edition of New Horizons 
in Criminology. It provided a comprehensive and encyclopedic coverage of 
all the more important problems connected with crime, criminals, and the 
institutional practices employed in dealing with them. In addition to the text, 
strictly regarded, it contained much source-material of an historical and 
descriptive nature. It was widely read by the general public and extensively 
used, not only as a college and university textbook in criminology and penol- 
ogy, but for in-service training programs in many correctional institutions. 

Though revised from time to time in the light of new data and con- 
cepts, events and development at the mid-century make desirable a drastic 
rewriting and rearranging of the whole book; the second edition is such a 
product. It has been entirely reset and has been recast as fully as the authors 
believe to be warranted. The publisher set no limits on the extent to which 
revision might be carried. ; 

The second edition takes account of the new trends during the war decade, 
such as shifts in the character of organized crime and racketeering, the recent 
development and political infiltrations of syndicated gambling and criminality, 
the growth of rural and juvenile crime, new advances in crime detection, better 
court procedures, and the progress made in rehabilitative treatment of delin- 
quents inside of institutions as well as through striking innovations in the 
way of extra-mural treatment. 

Several new chapters have been added, some abridged, and the bulk of them 
rearranged for the sake of clarity and emphasis. New chapters deal with 
recreational and medical services in prisons; Youth and Adult Authorities, 
as developed so notably in California; and institutional planning and design, 
unique in a textbook for general and college use. Factual material has been 
brought up to date and many new pictures have been added. 

Special attention has been given to such revision as will make the second 
edition far more practical for use as a college and university textbook, espe- 
cially for courses that can give only one semester to the subject. The book has 
been reduced in size, chiefly at the expense of the extensive quotations em- 
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bodying source and descriptive materials. These will remain available in library 
copies of the original edition. Also, the historical surveys have been restricted. 

The materials dealing with criminology and penology have been separated, 
and the treatment of each field reorganized in logical sequence. Every effort 
has been made to present the material in clear and teachable fashion without 
descending to superficiality. 

The attitude of the authors regarding the purposes that such a book should 
serve has remained unchanged. They repeat their original assertion that the 
study of criminology and penology should not be esoteric pedantry operating 
in a social vacuum, but rather a cogent and practical guide to the understand- 
ing and control of crime. The volume remains an exercise in informed 
crusading for a more rational, humane, and effective handling of the whole 
problem of crime. But it stops short of panic, frenzy, and exhortation. 

The authors are convinced that nothing is to be gained from a continuance 
of the attitudes and methods that have been tried and found wanting for over 
a century and that have left us at the mid-century with a far more serious 
crime problem than existed in the days of Abraham Lincoln. They seek to 
indicate the nature of more effective methods of apprehending criminals 
within the framework of our basic Bill of Rights, ascertaining guilt, segregat- 
ing the non-reformable, and rehabilitating those who can be salvaged, prefer- 
ably outside institutions. But all of these, important as they may be, are 
secondary to sound measures for the prevention of crime. 

Though the second edition has been prepared with the needs of a textbook 
primarily in mind, it will be no less useful to the general reader and will be 
more easily read and assimilated by the reading public. Those whose interest 
in the subject has recently been aroused by some popular best-sellers on the 
subject and by the sensational Kefauver Committee investigation of organized 
crime will find in this volume more extended and fundamental material, 
which may enable them to cope with a problem that costs the American public 
each year more than ten times the amount spent on public education. 

The authors wish to thank Walter W. Argow for the use of his chart, ap- 
pearing in our inside covers, showing the various stages of penal philosophy. 
We have brought this chart up to date. 


Harry ELMER Barnes 
Nectey K. TEETERS 
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BOOK ONE 
CRIMINOLOGY 


PARTI 


The New Perspective on Crime 
in Contemporary America 


CHAPTER I 


The Revolution in the Nature of Crime 


A REALISTIC APPROACH TO TWENTIETH-CENTURY CRIME 


SCARCELY A MORNING PAssEs that we do not read of some gruesome local crime 
that pushes a more significant event of national or international moment from 
the front page, and hardly a week elapses without screaming headlines an- 
nouncing some nationally notorious crime or criminal trial. One day we read 
of the “most revolting and sadistic deed in the annals of crime” and a week 
or so later we read of a million-dollar holdup in Boston. On Tuesday we read 
that a sixteen-year-old Texas youth was declared guilty of the vicious murder 
of a young girl, on Wednesday that one of the greatest and most dangerous 
criminals of all time has been apprehended by the F.B.I. This is a picture of 
traditional crime. 

In more recent times we also read of some high official who used his influence 
in the awarding of government contracts and thus pocket large sums of graft 
money; of an embezzler who siphoned off one hundred thousand dollars from 
the depositors of a bank; of a group of persons who manipulated the available 
coffee supply to jack up the price to consumers; or of a packing house that sold 
horse meat to retailers as hamburger. These are white-collar crimes. In addi- 
tion, we are constantly bombarded with stories of gang warfare among the 
syndicates of crime, of high-powered gambling combinations doing business 
illegally in Miami or Chicago. These crimes exist within the knowledge of 
public officials and represent the most pernicious of all types of criminal 
activity. 

The vast majority of Americans are accustomed to revel in crime news. Al- 
though a few substantial newspapers play down sordid stories of crime, most 
of them feature crime details simply because they feel that this is the type of 
news for which the public clamors; and they are perhaps correct in this 
deduction. 

American crime is the biggest of all businesses. It represents a multi-billion- 
dollar drain on our national resources and, as such, calls for our best thought 


s 
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in curbing it. In order to understand its far-flung effect on society, it is of some 
moment that we describe twentieth-century crime. 

Academic criminologists, prior to the 1930's, wrote texts on crime and 
criminals but had little to say about the revolution in crime. It was long be- 
lieved, even by students of the crime problem, that the only criminals were 
those who operated alone, such as stick-up men, second-story men, forgers, and 
rapists, most of whom eventually landed in prison. This view of crime was 
naive. During the past decade, however, well-informed writers, especially of 
the journalistic fraternity, began to expose criminals in high places. During 
this period, also, a few academic writers began to do research on white-collar 
crime.* 

In the evolution of the crime picture in the United States in the twentieth 

century, there have been three main stages or patterns: (1) the period prior 
to World War I, when the crime scene was dominated by the traditional 
crimes, such as robbery, burglary, larceny, forgery, assault, and the like; (2) 
the spectacular rise of “big crime” between World Wars I and II with the 
termination of Prohibition, in the form of organized crime and racketeering; 
and (3) the fantastic growth of organized and “fixed” gambling since about 
1940, and the shifting of more and more of the big criminal and underworld 
operators into the gambling field to obtain the advantages of its greater 
gains and reduced risks. 
_ During the past quarter century we have been more aware of various types 
of sophisticated criminal, or quasi-criminal, activity that embraced respecta- 
bility on the one hand, and the development of giant crime syndicates on the 
other. An example of the former that was characteristic of the 1930's was the 
holding company. This device, a super-corporation which obtained control of a 
number of business interests through buying the controlling stock, made pos- 
sible legalized looting of the legitimate companies. Indeed, this synthetic busi- 
ness combine has been referred to as “the machine gun of the corporate 
racketeer.” Ambitious promoters organized holding companies, not to produce 
anything tangible for consumption, but merely to siphon off millions of dollars 
of the investors’ money. 

Racketeering and gang warfare were first conspicuously exemplified by the 
Capone mob in and around Chicago during the 1920's. This bizarre period 
was followed by the development of nationwide gambling combines in which 
gang warfare has continued, owing to the rivalry over control of territory and 
facilities. Frank Costello has been so consistently linked with this giant com- 
bination that his name has become a household word. During the past few 
years several state and municipal crime commissions have been set up to 


1 Perhaps the first to deal with this approach was Professor Albert Morris of Boston University. 
See his Criminology. New York: Longmans, 1934, especially Chapter II, “Moral and Social 
Costliness.” 
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study these gambling combines. Congress also has made a study of their im- 
plications through the Kefauver Crime Investigating Committee. 
Although we must continue to focus our attention on the underworld of 


* crime, we must recognize the overworld of respectability that permits crime 


to flourish. Those who deal with the overall crime problem should not only 
become more alert to the fundamental and significant changes in crime pat- 
terns, but should adapt their thinking as well as their tactics to the realities of 
the twentieth century. 

We do not intend to imply that the equivalent of racketeering, political 
graft, and white-collar crime did not exist on a smaller scale in our history. 
Exploitations of society as a whole, as opposed to the exploitation of specific 
individuals (the province of traditional crime) have been prevalent for genera- 


CONVENTIONAL CRIME, $500, 000,000 


$7, 500,000,000 


Relative costs of conventional crime, organized crime, and gambling. 


tions. But they were often tolerated, if not actually condoned, on the ground 
that they were a necessary adjunct of rugged individualism or free enterprise 
in exploiting our natural resources and in settling a new country. 

In this chapter we shall discuss the various large-scale crimes mentioned 
above, deferring an analysis of conventional crimes and criminals until our 
later chapters. Despite our insistence that big-time crime is far more serious 
than traditional crime, our legal processes and prisons are geared to this latter 
and more familiar pattern. The reader should not be misled into the belief 
that the 200,000 persons in our prisons are a representative cross-section of this 
country’s criminals—that those in prison represent the element most dangerous 
to society. The accompanying chart graphically presents the financial- cost of 
modern crime and gambling, compared with the cost of quaint, traditional 


crime. 
World War II was responsible for some apathy in criminal research; there- 
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fore it was assumed by many that criminal gangs and syndicates were all but 
stamped out, But exposures in California (1949-1950) by Governor Earl 
Warren’s courageous crime commissions and by reform organizations in New 
York City, Chicago, New Orleans, Miami, Washington, D.C., and other - 
cities lead us to the inevitable conclusion that extensive criminal operations 
have never ceased. Organized large-scale crime runs to cover when it is ex- 
posed and prosecuted with diligence, but it starts up again after the public 
has been lulled to sleep by a few convictions. 


SOMETHING-FOR-NOTHING PSYCHOLOGY AND MODERN CRIME 


White-collar crime, organized crime, racketeering, and gambling repre- 
sent the modern manifestation of the something-for-nothing complex that has 
colored American life since the era of discoveries. Many of the early explorers 
came here in the hope that great fortunes could be made from gold and pre- 
cious stones, Nothing but sheer starvation could discourage this hope, But a 
sort of substitute for gold was found in the lucrative fur trade and other 
methods of swindling the Indians. The slave trade was another legal, but 
brutal, form of getting wealth easily. Slaves were bought or kidnaped in 
Africa, herded into ships and sold in the colonies at a handsome profit. 

One early crime has recently gained some publicity. The early settlers on 
Absecon Island—now a part of Atlantic City, New Jersey—lured boats onto 
the dangerous shoals of the vicinity by means of lanterns. As the helpless ships 
foundered on the rocks the villagers would loot them. Meanwhile, the women 
and children of these land pirates would collect on the beach and pray that 
the ruse would work.’ Other more significant forms of this something-for- 
nothing frenzy were land speculations, public lotteries, the gold rush, and 
the victimizing of the overland pioneers. 

In time this same psychology seeped down into the lives and ideas of the 
masses. Many of them were the descendants of immigrants who had earned 
an honest living by hard work. The younger generation, however, eagerly 
embraced the then-current American slogan, “Only saps work.” They had 
little enthusiasm for the kind of work their parents had done. So, instead of 
pushing a cart of fruit or vegetables, they organized rackets that controlled 
the distribution of these commodities. 

Joining these urban gangsters were many rural youths. The old family disci- 
pline and social control of rural communities were upset by technological ad- 
vances and social changes in these areas. Machines threw many young men out 
of work in the country districts. The movies, the sensational newspapers and 
magazines, and other agencies for the dissemination of glamorous information 
brought to the youth accounts of the easy money the city gangsters were 
accumulating. 

The “noble experiment” of Prohibition came along at about the same time 


2 The New York Times, October 9, 1949, P. 47. 
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that this sweeping revolution in economic and ethical theory was beginning 
to make its effects felt. The provision of illicit liquor for millions of American 
customers furnished a perfect testing ground for the ideas and techniques of 
organized crime. Moreover, bootlegging was a type of remunerative criminal 
activity that was especially difficult to control by ethical inhibitions or the 
force of public opinion, since violation of the Volstead Act was looked upon 
in many quarters as respectable, smart, and even indispensable in the service 
of American needs. Law enforcement was often perfunctory. When the possi- 
bilities in the liquor realm were exhausted, it was easy for criminal organiza- 
tions to carry the same techniques into vice, dope, and other related fields, 

Important developments in the legal fraternity contributed to this trend. 
Law became more and more crowded with practicing members who were 
hard pressed to earn a living. At the same time, the corporate practice of law, 
particularly with respect to civil and financial cases, became more prevalent, 
thus cutting down the possibilities of remunerative work by individual law- 
yers. Trust companies took over much of the work previously associated 
with estate and inheritance problems. Needy lawyers could thus be more 
readily tempted by the fat fees offered by organized criminals who had learned 
from the great moguls of finance capitalism that it is wise to consult a lawyer 
before taking any important action. In the old days, the successful criminal 
saw a good lawyer after he had committed his crime. Today, the clever super- 
crook not infrequently plans his crime with the aid and counsel of a highly 
competent attorney. 

The competitive capitalistic economy, with its veneration of material 
success and the possession of riches, assures the full fruition of the something- 
for-nothing philosophy. Since the United States has provided just this form 
of competitive economy, it need surprise no one that we have had more white- 
collar crime, more political corruption, and more organized crime than any 
other major country.’ 

Other factors also encourage an “easy money” philosophy. The needs and 
aspirations of reputable citizens foster crime in all too many instances, and 
such persons usually receive a large portion of the receipts from criminal 
activity. Hence they either encourage or condone criminality. As Alfred R. 
Lindesmith says: 


It is well known that the profits of crime do not as a rule accumulate in the 
hands of the criminals themselves, but are passed on until they no doubt find 
their way into the hands of individuals who, unlike most thieves, have bank ac- 
counts and own securities and property. These persons will be tempted to co- 
operate with the underworld in one way or another. The legal profession which 
supplies the prosperous criminal with clever “mouthpieces” is an indispensable 
instrumentality. Politicians in America have always had connections with the 


3 See Morris Ploscowe, “Crime in a Competitive Society,” The Annals, September 1941, PP. 
108, 110, 
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underworld and have derived an important percentage of their revenues from 
protection money and graft. Many other groups and persons also do their bit. 
Bondsmen, doctors, businessmen, insurance companies, labor unions, police- 
men, judges, and even great corporations or financial institutions may some- 
times, knowingly or unknowingly, help the work of the underworld.* 


In the 1870’s and 1880's cut-throat competition encouraged monopoly, and 
many successful attempts were made to pile up fortunes through squeezing 
out competitors by ruthless methods. Trusts were formed to accomplish this 
purpose. They were outlawed by the Sherman Anti-Trust Act of 1890, but 
holding companies soon arose and proved still more efficient tools of the 
scheming plutocrats. Through holding companies gullible investors and 
operating companies were fleeced of billions of dollars. Moreover, the securi- 
ties that were recklessly issued facilitated the disastrous stock-gambling that 
helped bring on the Great Depression. 

Only the upper levels of businessmen have been able to figure directly in 
the gains from holding companies—for example, the late Samuel Insull and 
his Middle West Utilities empire. The lesser businessmen, those who have not 
been contented with legitimate profits, have indulged in other forms of white- 
collar crime—the sale of misrepresented stocks and bonds of legitimate com- 
panies, the sale of bogus stocks and bonds, the manufacture and marketing 
of worthless or harmful commodities, and the like. These activities were well 
known before World War I. 

The same ideals of competitive avarice seeped down to labor also, Competi- 
tion calls for the marketing of as large a volume as possible of the poorest 
marketable goods at the highest possible price. Conservative and powerful 
labor unions have accepted this same doctrine and sought the shortest possible 
work day with the greatest permissible amount of loafing, at the highest pos- 
sible wages. But this is not the worst of the offenses of labor. As plutocrats 
sold out their own investors and stripped them of their investments, so some 
dishonest labor organizers have extorted or confiscated funds from their own 
unions, They have held up employers with threats of strikes and have at times 
even furnished strike-breakers against union labor. These organizers “got 
theirs,” just as the plutocrats did when they robbed a sound operating com- 
pany of its earnings through the holding company. 

Prohibition and the opportunities for illicit distribution of liquor provided 
the first significant training ground for organized crime. But even before re- 
peal, the criminal combinations branched out into many other fields, particu- 
larly vice and dope. The speculative orgy enlarged the possibilities for market- 
ing bogus stocks and bonds. The notable lowering of public antagonism 
toward economic and political chicanery in the era of Harding and Coolidge 
naturally encouraged every form of endeavor to get easy money, facilitated 


4 “Organized Crime,” ibid., pp. 119-120. 
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the unholy alliance between financial criminals and corrupt public officials, 
and dulled the public conscience regarding the activities of both groups. After 
repeal of prohibition it was natural that our organized criminals, with their 
improved training and experience, would show increased energy in other lines 
of activity. 

Lest we be accused of being partisan politically we should also mention the 
graft during the Roosevelt administration when relief, P.W.A., and other 
government financial aids were used to swing elections in various localities; 
and the Truman administration which has been under attack because of the 
activities of the “palace guard” in connection with the procurement of con- 
tracts and loans. The revelations unearthed in the investigation of the Recon- 
struction Finance Corporation pointed to many unethical practices on the 

art of several highly-placed government officials. 

World Wars I and II also presented wonderful opportunities for thousands 
of selfish individuals to jack up the prices the government had to pay for the 
sinews of war. Many fly-by-night small businesses, as well as giant combines, 
amassed fortunes they could scarcely have earned competitively. An example 
of the something-for-nothing complex manifesting itself during a war fought 
to insure the democratic way of life was the illegal association of former Con- 
gressman Andrew May of Kentucky with the Garsson brothers. 


WHITE-COLLAR CRIME 


Among the first white-collar criminals were the “robber barons” of the last 
century—Jay Gould, John Jacob Astor, and their counterparts. They were a 
destructive and ruthless lot, but their types today are much more sophisticated 
and equally “respectable.” The late Professor Edwin H. Sutherland, who 
devoted much of his time to an analysis of white-collar crime, presented a 
paper before the American Sociological Society in December 1939, in which 
he stated: 


The present-day white-collar criminals, who are more suave and deceptive 
than the “robber barons,” are represented by Krueger, Stavisky, Whitney, 
Mitchell, Foshay, Insull, the Van Sweringens, Musica-Coster, Fall, Sinclair, and 
many other merchant princes and captains of finance and industry, and by a 
host of lesser followers. Their criminality has been demonstrated again and 
again in the investigation of land offices, railways, insurance, munitions, bank- 
ing, public utilities, stock exchanges, the oil industry, real estate, reorganization 
committees, receiverships, bankruptcies, and politics. Individual cases of such 
criminality are reported frequently, and in many periods more important crime 
news may be found on the financial pages of newspapers than on the front 
pages. White-collar criminality is found in every occupation, as can be dis- 
covered readily in casual conversation with a representative of an occupation by 


asking him, “What crooked practices are found in your occupation?”® 


5 Edwin H. Sutherland, “White-Collar Criminality,” American Sociological Review, February 
1940, pp. 1-2. 
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Professor Sutherland regards white-collar crimes as criminal acts committed 
by men in the upper socioeconomic level of American society in accordance 
with their normal business ideals and practices. If a rich broker shoots his 
wife’s lover, that is not a white-collar crime; but if that same broker cheats 
his client out of money by false representations, that is white-collar crime. 

Since Professor Sutherland began his researches into this heretofore exclu- 
sive area there has been a sizable literature accumulated which discusses the 
various aspects of upper-level business dealing. Distinction between crimes and 
violations of trusts are finely sifted, as well as those between deliberately con- 
ceived criminal acts with intent and those gradually growing out of economic 
pressures. Definitions of “legal” criminals and “sociological” criminals have 
also been made.’ 

Without entering into a discussion of such fine distinctions, we do wish to 
differentiate between crimes, recognized as the white-collar variety, and crimes 
committed by criminal syndicates. It would seem that this distinction could 
be based on the aura of respectability of the former. For example, a person 
with some degree of a good reputation selling shoddy goods, whether in war 
or in peace, is committing white-collar crime. But if a group of persons, un- 
known to their victims, sell the same type of shoddy goods, that would not be 
white-collar crime. In this latter category we might place bogus stock opera- 
tions by criminal syndicates, fly-by-night operators of get-rich-quick schemes, 
and the innumerable frauds described by Better Business Bureaus.” These 
criminal activities are sometimes carried on by lone operators, but often they 
are in the hands of calculating, highly processed criminal gangs. It will be 
noted throughout this section that this arbitrary distinction is difficult to 
maintain consistently. : 

Professor Sutherland has explored persistently the area of white-collar 
criminality. In his recent book White-Collar Crime,’ he carefully examines 
the depredations of 70 large corporations. He found that the courts had de- 
clared a total of 980 legal decisions against these giant combines. The charges 
included: violations in restraint of trade; misrepresentations in advertising; 
infringements against patents, copyrights, and trade marks; “unfair labor 
practices”; rebates; financial fraud and violation of trust; violations of war 
regulations; and other miscellaneous offenses. Although only 158, or 16 per 
cent of the decisions listed against the 70 corporations were made in criminal 
courts, 60 per cent of the corporations had an average of four criminal convic- 

8 The reader is referred to the following: Paul W. Tappan, “Who Is the Criminal?” American 
Sociological Review, February 1947, pp. 96-102; Marshall Clinard, “Criminological Theories 
of Violation of Wartime Regulations,” ibid., June 1946, pp. 258-270; and Frank E. Hartung, 
“White-Collar Offenses in the Wholesale Meat Industry in Detroit,” American Journal of Sociology, 
July 1950, pp. 25-34. 

T For a large assortment of fraudulent business deals see William Trufant Foster, “Gyps and 
Swindles,” Public Affairs Pamphlet No. 109, published by Public Affairs Committee, Inc., 36 


Rockefeller Plaza, New York City, 1945. 
8 Edwin H. Sutherland, White-Collar Crime, New York: Dryden Press, 1949. 
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tions and could therefore be classed as “habitual criminals” according to the 
laws governing a traditional criminal. 

The public knows very little about the trickery of big-business crime. One 
reason is that it is not generally considered a crime when some big national 
combine runs afoul of the Sherman Anti-Trust Act. Yet, in 1950, Attorney 
General McGrath said that anti-trust violations are “the most pressing domestic 
problem of our time next to unemployment.” Another reason the public is 
ignorant of such cases is that the legal battles are dragged out for years in the 
courts, with the result that charges are forgotten long before they are settled. 
Then too, the decisions are not published in media accessible to the average 
reader. One should also add that few editorial writers of newspapers crusade 
against big-business crimes. 

Under the law the maximum fine that can be levied in criminal anti-trust 
suits is $5,000 on each count. Prison sentences are also authorized, but in the 
fifty years of such prosecution not a single businessman has ever been sent to 
jail. The Department of Justice has asked Congress to increase the fines to a 
$50,000 maximum for criminal anti-trust violations and also to strengthen 
the existing law, but thus far these requests have been ignored. Actually the 
Department of Justice is so financially hamstrung that only a bare fraction of 
complaints can be prosecuted. The Department's annual appropriation for 
this work is only $3,750,000—less than some cities spend on their police de- 
partments. 

There has always been crime among businessmen. There have also been 
many instances of violation of trust, within the strict letter of the law. Most 
of us have read of chicanery and plunder in the history books and such acts 
have often constituted the central theme of our early novels. But the American 
people seem to believe that anyone who betrayed a trust or who mulcted the 
widow's mite in a shady, but legal, transaction, would eventually suffer, either 
here or in the hereafter. What was done, however, was generally accepted 
as being within the canons of good business practice. Business, therefore, was 
considered justified in pulling a shrewd deal. The victim either did not report 
what was done for fear of being ridiculed or found that he received little 
sympathy because he had been beaten in a socially-approved deal. The widely 
accepted business philosophy of the “public beware” substantiates this preva- 
lent attitude. The machinations of Samuel Insull, Ivar Kreuger, Musica-Coster, 
in the 1930's and early 1940's are cases in point.” 

A series of Federal laws passed in the 1930's, such as the Securities Exchange 
Act, the Public Utility Holding Act, and the Investment Company Act, make 

9 Quoted in The Machinist, Washington, D.C., April 13, 1950, p. 1- The Machinist lists the 
names of 263 corporations and 13 trade associations haled into court during 1949 on charges 


brought before the Department of Justice (see pp- 4-5). > 
10 For a discussion of their manipulations, see H. E. Barnes and N. K. Teeters, New Horizons 


in Criminology (1st ed.)- New York: Prentice-Hall, 1943; PP- 41-42. 
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such financial manipulation criminal. But even with such safeguards thou- 
sands of small investors still lose their money in get-rich-quick schemes. 

A recent glaring case is the Tucker car bubble. A shrewd promoter, Preston 
Tucker, enticed thousands of investors to put up twenty-six million dollars 
in 1948. Tucker, with A. H. Karatz, a Minneapolis lawyer, and Floyd D. Cerf, 
a Chicago broker, took advantage of the cry for new cars following World 
War II and, using all the ballyhoo known to the American advertising guild, 
proceeded to sell stock in a company that promised phenomenal new engineer- 
ing designs in a car to be known as the “Tucker Torpedo.” The drawings 
promised fenders that would turn with the wheels, a “Cyclops” eye, the driver's 
seat located in the center, and the engine in the rear. All through 1947 ane 
1948 Tucker and his dream car made front page headlines. The War Assets 
Administration did business with him and, although the Securities Exchange 
Corporation was skeptical, that organization, under the law, could do nothin, 
but insist that Tucker comply with its regulations. The bubble broke late in 
1948; Tucker was bankrupt and thousands of investors were disillusioned. 

“Conspicuous spending” is a sign of success in this fantastic materialistic 
scheme. If spending is not possible on legitimate returns, many resort to 
illegal practices within the framework of their occupations. In short, greed, 
not need, lies at the basis of white-collar crime. 

That this sort of connivance is increasing is evident from the reports of com- 
missions, law-enforcing agencies, “Better-Business” associations, and crime- 
prevention associations. These groups are becoming more aware of the lesser 
offenders among this type of immoral and often illegal, criminal. For example, 
the Better Business Bureau of Los Angeles issues data sheets at frequent in- 
tervals showing the many and diverse types of white-collar misrepresentations 
and the crimes committed by fly-by-night operators in a wide variety of fielas. 
The Reader's Digest (July through September 1941) published the results of a 
nationwide investigation of the business ethics of many garage, radio and 
watch repair owners. Two investigators, a man and a woman, spent three 
months getting service at a large number of repair shops. They found that 63 
per cent of the garage men charged them for unnecessary work; 195 radio 
repair men charged them for “fixing” their perfectly sound radio; and 49 per 
cent of the watch repair men took advantage of them. 

Such reports, taken from the daily press and magazines and added to news 
of embezzlements by persons of trust (which amounts, according to the 
Chicago Crime Commission, to $400,000,000 annually), tend to shake us from 
our lethargic complacency and force us to reappraise our whole thesis of 
crime and criminals. Nothing could be more erroneous than to continue to 

look upon our criminals as products of slums, broken homes, and the lower 


11 Lester Velie, “The Fantastic Story of the Tucker Car,” Reader's Digest, September 1949, pp- 
1-6. 
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intellectual classes. Many volumes and articles have been written to support 
this outmoded thesis. Professor Sutherland, in his treatment of white-collar 
crime, makes it clear that social and personal pathologies are not an adequate 
explanation of criminal behavior+? The American people, nevertheless, have 
become so habituated to this distorted picture of crime and the criminal that 
it is almost impossible for them to think of the problem except in terms of the 
older stereotype. 

In the past we have studied groups of delinquents and criminals who have, 
by force of circumstance, been available for study in jails, houses of detention, 
reformatories, and other types of prisons. The assumption was that by study- 
ing those who had been committed to institutions we would acquire a true 
picture of the crime problem. 


The Shady Bond Salesman and Investment Broker 


The epitome of white-collar complacency is the suave stock salesman who 
represents an old-line conservative bond house. Prior to the lush 1920's this 
species of salesman had become almost a parasite upon society. Although the 
public has been more adequately protected in recent years there is still room 
for fraud and malicious misrepresentation concerning stock issues. 

Some years ago, a Philadelphia man-about-town, Robert J. Boltz, extracted 
$2,000,000 from his smart friends. He was not a broker and never asked for 
money to invest; his friends and acquaintances, among them shrewd bankers 
and leaders of society, begged to be let in on his bonanza. His financial methods 
were very simple. In his own words: “It was a case of when Peter came in and 
handed me some money, Paul would come in and ask for money, and I would 
give the money from Peter to pay Paul.” He kept most of the principal and 
doled out a ten to twenty per cent return to those who pressed him for cash. 

In time, Boltz’s fraudulent game was ended. Under the 186 state indict- 
ments for embezzlement and fraudulent conversion brought against him, he 
could conceivably have been sentenced to goo years in prison. The judge in- 
sisted that Boltz’s victims should testify against him, but many demurred, 
Nevertheless he was given a stiff prison term. 

This particular case shows how difficult it is to protect the “suckers” by 
legislative enactments and safeguards. It indicates the weakness of millions of 
persons who find it difficult to know where to invest their funds and where to 
obtain sound financial advice. 

‘At the time of Boltz’s eclipse, another financial genius committed suicide in 
New York. We refer to Jesse Livermore, the onetime “boy wonder of Wall 
Street,” who boasted that he had developed a scientific method. Livermore 
started his plunges in the stock market when the old “bucket-shop” was a 
familiar institution. In such places stocks could be played like horses at the 


12 Edwin H, Sutherland, White-Collar Crime. New York: Dryden Press, 1949, P- 6. 
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racetrack. He made several fortunes in cotton, steel, and wheat, but in the 
end he lost them all. His activities show definitely that playing the exchange 
is sheer gambling. 

Perhaps no case of shrewd get-rich-quick schemes was more bizarre than 
that of the late Charles Ponzi, who died in 1949 in Brazil. Through clever 
manipulations of deflated foreign currency he bought United States money, 
converted it into International Postal Union reply coupons at par, and then 
converted the coupons back into dollars. This was in 1920. He guaranteed 
400 per cent on his investments, so people flocked to him and literally threw 
their money at him. In one day he and his bogus company took in $2,000,000 
in the city of Boston, where he began his operations in crooked finance. When 
authorities closed in on him a frenzied crowd of erstwhile admirers threatened 
to lynch him. Upon release from federal prison, where he served two and a half 
years, he transferred his operations to Miami, Florida. Here he got into further 
trouble and was arrested in a gigantic mail fraud. After serving another prison 
term Ponzi was deported to Italy. The Fascists, under Mussolini, took him to 
their bosom and sent him to Rio de Janeiro as business manager of that coun- 
try’s LATI airlines. After World War II he turned to translating. He died, at 
66, in a charity ward with nothing but the dubious reputation of being the 
greatest confidence man of his generation."* . 

These operators of “blue sky” securities are, in reality, “white-collar” crimi- 
nals; they are not members of crime syndicates that foist bogus stock on unsus- 
pecting investors. The former pose and are accepted as respectable, capitalizing 
on reputations which, heretofore, passed inspection. Members of crime syndi- 
cates are unknown in the communities in which they function; they make 
their killings through high pressure salesmanship or by appealing to the 


avarice and greed of their victims. 


Patent Medicine, Food Adulteration, and Fraudulent Advertising 


A particularly antisocial group of white-collar criminals Operates in the 
patent medicine, cosmetic, and food fields. They are aided by newspapers, 
magazines, and radio stations that are willing to take their fraudulent advertis- 
ing. Over two hundred million dollars are spent annually on patent medicines, 
and that sum is exceeded in the realm of other medical cures. This field is one 
of the most fruitful for the white-collar criminal for it takes advantage of 
human misery. Many patent medicines are not only worthless but harmful. 

In the patent medicine and cosmetic fields we find two groups: one group 
stays within the law and seeks to prevent more stringent laws from being 
passed; the second group violates the existing inadequate laws until they are 
caught and convicted. The first group may not break the letter of the law but, 


18 See Time, January 31, 1949; also “Ponzi’s Dupes,” New Republic, Vol. 24, September 8, 1920, 
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by violating its spirit, certainly comes within the category of white-collar crime. 
Patent medicine manufacturers had such a powerful lobby in Washington 
that it took more than thirty years to amend the almost innocuous Pure Food 
and Drug Act of 1906. 

Deliberate attempts have been made to adulterate and even poison the un- 
suspecting public for profit, An ex-auto swindler dissolved radium salts in 
water and sold the potion to gullible males to cure a wide variety of ailments. 
This poison sent at least two men to horrible deaths, and many others became 
ill from drinking it. A manufacturer seeking a cheap adulterant for Jamaica 
ginger came upon a certain kind of phosphate. Placed in ginger this chemical, 
sold in drugstores throughout the nation, caused from fifteen to twenty 
thousand cases of horrible deformity and paralysis. Many of the victims died." 
It has been estimated that from eight to fifteen per cent of all food consumed 
in this country is adulterated or contaminated. Each year over three million 
people are made seriously ill as a result of eating tainted or doctored up food. 
Hundreds die of ptomaine poisoning and other associated ills. A short time 
ago, a packing house in Denver was accused of putting horse meat in sausage 
and selling it to the public, The Better Business Bureau of Los Angeles prose- 
cuted a butcher for coloring ground beef with sodium sulphide. These are a 
few examples of the widespread practice of adulteration of food products. 

Fake and misleading advertising is another area in which the white-collar 
criminal operates. The public is fleeced of hundreds of millions of dollars 
annually by fraudulent advertising. Advertising permits fly-by-night operators 
of quack medical cures to sell their product. At the same time, advertising 
allows respectable and legitimate business houses and nationally known com- 
panies to misrepresent their wares. Many of these firms cover up the potential 
physical dangers of their products or merely exaggerate the value of their 
goods, Magazines and newspapers that manifest some concern for their 
readers refuse to take advertising that is not in the public interest. But these 
are in the minority. 

Professor Sutherland, in his study of decisions against 70 corporations, states 
that 96 decisions involved misrepresentation in advertising, and that 28 cor- 
porations were cited. He lists almost one hundred nationally-known products 
that have had similar decisions against them at various times." In justice to 
magazines and newspapers, We admit that fraudulent claims are difficult to 
f old-line products that have, through the years, 


detect. This is especially true o i ; ; 
found a place in millions of homes. It is almost impossible to believe that re- 


spectable products are made of shoddy materials, or that they fail to meet the 
claims made for them in advertising. 


14 For other examples see Ruth de Forest Lamb, The American Chamber of Horrors, New York: 


Farrar & Rinehart, 1936. 
15 Op. cit., p. 116. 
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W hite-Collar Crime in the Medical Profession 


Seldom does one hear or read of the medical profession being associated 
with crime, The vast majority of physicians are decent, law-abiding citizens, 
fully aware of the responsibility they have to their patients and to the public 
in general—but the same can be said for most bankers, and we know that 
some bankers are white-collar criminals. 

We have all heard of the grossly unethical practice of fee-splitting. We have 
also heard of illegal operations committed by physicians. We must also add 
the close tie-up of some physicians with criminal gangs. Thus, any gangster 
with a bullet injury knows he can have a wound dressed without fear of de- 
tection. The physician also has €asy access to narcotics and can be of great 
service to addicts, At the same time, he can add many dollars to his income by 
selling drugs. In short, doctors have many opportunities to enter unethical 
practice and white-collar crime. Several doctors have been jailed by the federal 
government for income tax evasion. Many physicians have accepted money 
from cigarette companies for endorsing the bogus claim that the cigarette in 
question does not irritate the throat. 

Regardless of what we may think of the practice of abortion, the commission 
of such an operation by a physician is illegal. How many physicians perform 
these operations rarely, occasionally, or habitually, we have no way of knowing. 
Careful students have estimated that seven hundred thousand to two million 
abortions are performed annually in the United States, For example, it has 
been estimated that in San Francisco in 1945, the number of criminal abortions 
exceeded the number of live births. Many of these abortions are performed 
by thé women themselves, But a sizable minority are performed by shady 
medical practitioners who operate clandestinely. It is estimated that a mini- 
mum of ten thousand deaths result each year from abortions. Many other 
thousands of unfortunate women are made invalids for life. We must, there- 
fore, either amend our abortion laws or expose the practice of illegal abortions 
and make it more difficult for the criminal practitioner to operate. Today, 
only the rich can afford to have illegal abortions performed under medically 
safe and psychologically satisfactory conditions. The poor have recourse only 
to the quacks and charlatans in the profession. 

We have read of cases in which a physician has added to his income by en- 
gaging in some heinous illegal practice. For example, a Philadelphia doctor 
sold arsenic to members of a ring who poisoned dozens of innocent victims for 
their insurance. We must recognize that such a plot would not have been so 
easily executed if a white-collar medical man had not been involved. 

Courtney Ryley Cooper describes that outer fringe of the medical profession 
that deals in the venereal disease racket.’ He calls these practitioners “con- 

16 Ibid., pp. 126-127. 

17 Life, December 26, 1949, p. 63. 

18 Courtney Ryley Cooper, Here’s to Crime. Boston: Little, Brown, 1939, Chapter XI, “Soldiers 
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scienceless charlatans, fakers, and medical criminals who have thrived upon 
the horrible practices in the so-called treatment of venereal diseases,” He refers 
especially to those who inoculate an innocent man with the disease, if upon 
examination they find he is not infected. Then they proceed to cure him for a 
handsome fee. In another volume dealing with white-collar criminal types, 
Cooper describes the unscrupulous association between coroners and doctors 
who falsify autopsies for money. He maintains: “Inefficient autopsies, per- 
formed carelessly, or without proper medico-criminal knowledge, or by medi- 
cal hangers-on, have freed more murderers than all the shyster lawyers in 
America.”” 


The Lawyer's Participation in Crime 

Most lawyers try to adhere to a code of high ethical standards. Unfortunately, 
as in every profession, there are a certain few who do not. 

In associating white-collar crime and some members of the legal profession, 
we think only of shyster lawyers in negligence cases and of those who advise 
criminals. But we fail to recognize members of the bar who play a leading role 
in promoting and facilitating the higher areas of white-collar crime. For some 
lawyers—often certain specialists in corporation and constitutional law—have 
guided the dubious activities of certain corporations described by Professor 
Sutherland. These lawyers are retained by giant business combines to direct 
their operations and to keep them out of court, or at least to keep them from 
being convicted for their questionable deals. 

The lesser luminaries among some unscrupulous lawyers include the “alley” 
lawyers who spend their time hanging around the courts looking for a poor 
man’s case, the legal leeches who tie up with criminals in such unethical 
practices as the “liability claim” racket, and the ambulance chasers. ‘These 
lawyers, the public believes, constitute the real danger in unethical legal 
practices. But they cannot, however, do as much damage as some few highly 
polished “legal consultants,” those who are “in the money,” owing to their 
unscrupulous assistance to professional criminals and gangs. 

The lawyers retained by high-powered gang syndicates know that they are 
dealing with the criminal world, and they sell their knowledge for a sizable 
consideration. This activity comes within the same category as the physician 
who performs plastic surgery on a fugitive from justice, As Professor Frank 
Tannenbaum puts it: 


Thus the professional crook seeks out the professional criminal lawyer. Every 
large professional criminal gang has its trusted mouthpiece, the lawyer who can 
be depended upon to arrange things. He is on hand with the bail bond or the 
habeas corpus writ to “spring” the members of the gang who have had the mis- 
fortune to be arrested. If the case can be fixed, the lawyer will find the ways and 
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means to fix it. If, for some reason, it cannot be fixed, the lawyer can be de- 
pended upon to arrange for a perjured defense or for the bribery or intimidation 
of jurors and witnesses. “There is a group of criminal lawyers,” wrote the Chi- 
cago City Council, “whose work includes dealing with the police, furnishing 
professional alibis and professional witnesses, jury fixing, spiriting away of 
witnesses, exhaustive continuances, and all the underground activity of all 
around ‘fixers,’ ”2° 


Many of these lawyers lead apparently respectable lives in their communities 
and mingle freely in the “better” elements of society. Lawyers on the payroll 
of corrupt public officials are only one step removed from the gangster element. 
Occasionally lawyers who have been elevated to the bench accept bribes from 
commercial concerns or criminals. Federal Judge Martin T. Manton of New 
York City—the ranking judge in the nation next to those of the Supreme 
Court—was found guilty and convicted of accepting bribes amounting to 
$664,000. (The six or eight commercial concerns that bribed Judge Manton 
were not prosecuted.) 

Probably the most menacing violators of professional ethics are those cor- 
poration lawyers who are “retained” by the companies that sell watered stock, 
create huge holding companies, and evade the law. Without the trained 
lawyer these operations would fail. In this category we also find those lawyers 
who assist the wealthy to evade the spirit, if not the letter, of the tax laws. 


W hite-Collar Crime in Wartime 

Among the more repellent forms of white-collar crime is war profiteering, 
Excessive profits may be made by charging excessive prices for high-quality 
goods. This is the least culpable form of war profiteering. Far worse, and by 
no means infrequent, is the practice of selling inferior products to the govern- 
ment for the armed forces. Defective arms and ammunition are not unknown. 
And high prices are often charged for these inferior goods. Many billions were 
taken from our government during World War I through war profiteering. 
But the public never got the facts. Important reports, such as the Hughes 
Report on airplane production, were suppressed or played down. And, after 
the war was over, high government officials were able to prevent a systematic 
investigation and exposure of war profiteering. 

The same tendencies appeared in World War II. One company made almost 
a 100 per cent profit on war contracts. Another corporation attempted to con- 
ceal excessive profits by such devices as paying a secretary a salary equal to 
that usually paid to prominent industrial executives. 

Other deplorable practices by big business seriously retarded our war effort 
and imposed severe hardships on civilians. One example was the delay in our 
mass production of synthetic rubber. A prominent American oil company 
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obtained the German patents for the manufacture of buna, a synthetic rubber 
comparable to the raw rubber of the Indies. Raw rubber was controlled by 
foreign interests that also owned a large oil company operating in the United 
States that was expanding rapidly. This alarmed the powerful American oil 
company that had the buna patents. The two firms made a deal, the foreign 
company agreed to curtail further expansion of its oil business in the United 
States, and the American oil company agreed not to proceed with the produc- 
tion of buna. Hence, when war with Japan shut off our raw rubber supply in 
Malaya and the East Indies, we ran into a serious rubber shortage. It took us 
years to produce synthetic rubber on an effective basis. 

Our war production was also delayed by arrangements between German 
industrial cartels and prominent American manufacturers. An agreement 
between the 1G Farbenindustrie in Germany and an American aluminum 
company led to the underproduction of magnesium in the United States. 
Magnesium is superior to aluminum in the manufacture of various airplane 
parts and bombs. 

An arrangement between a large American optical goods manufacturer 
and a German company restricted our production of rangefinders, gun and 
bomb sights, and many other related optical devices greatly needed in warfare. 
This created a serious bottleneck in our war production. 

A deal between an American electrical company and a German arms manu- 
facturer restricted our supply of tungsten carbide, a hard, cutting substance 
essential in arms production. It has been estimated by experts that, as late as 
the summer of 1942, this shortage was reducing our potential arms production 
by 25 per cent. 

Germany, through patent agreements, was also able to control the produc- 
tion of beryllium in this country. Beryllium, mixed in small quantities with 
copper, makes an amazingly hard metal, invaluable for such things as valve 
springs in high-speed military airplanes. 

In 1943 a large copper company and five of its top-flight executives were 
convicted of delivering defective cable to our armed forces overseas. Aside 
from exposing our soldiers to possible death, the activities of these morally 
bankrupt executives defrauded the government of nearly five million dollars. 
For this reprehensible crime a federal judge fined the men $31,000 and sus- 
pended their sentences. The company paid the fines and deducted them from 
its income taxes. In contrast, during the same year a lowly washer in a Penn- 
sylvania tank factory was found guilty of damaging an army tank by injecting 
water into its exhaust pipe. He caused the damage “so he could go to lunch on 
time.” For this offense he received three years in prison for disrupting the war 
effort. 


21 See article by Norman M. Littell, “U.S. in Big Business and the Nazi ‘New Order, ” In Fact, 


March 16, 1942, pp. 2-4- 
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Black market operations carried on during the war turned to gray market 
traffic in scarce commodities after the cessation of hostilities. Steel mills that 
could not compete with better equipped mills sold their products to “gray 
market” operators. Many automobile salesmen and dealers demanded large 
fees for making sales and hijacked buyers into purchasing unwanted acces- 
sories. Rent gouging by landlords and realtors’ agents was not uncommon, 
Many fly-by-night trade schools came into being and gouged the government 
of millions of dollars under the GI Bill of Rights. 

The illegal connivance of Congressman Andrew May, chairman of the 
Arms Service Committee during the war, and the case of General Bennet 
Myers created an unhealthy stench following investigations of contract-letting. 
Another unsavory operation exposed after the war was the “Friendship 
Racket” that existed between higher-ups close to the President and con- 
tractors who wanted orders from the government. Closely linked to this racket 
were Major General Harry Vaughan, White House military aide, who boasted 
that he knew over 300 “five percenters,” and John Maragon, the White House 
bootblack from Missouri. Maragon was later convicted and jailed for perjury. 
Another operator was accused of conducting a two-way business, passing on 
advance information regarding orders to clients and needling influential 
friends to procure the orders for those clients. For this he received the cus- 
tomary 5 per cent.?? 

Bruce Catton’s The War Lords of Washington® best reveals the story of 
the callousness of some big business men during World War II. This book in- 


dicates the indifference, greed, ineptness, and arrogance of many of those re-* 


sponsible for conducting a war to preserve our democratic ideals—ideals that 
were shelved by these men in dispatching their duties. 

The fine line between criminal activity and immorality either in business 
or in government, is often difficult to discern, The Fulbright Committee of 
the Senate, in investigating the activities of the Reconstruction Finance Cor- 
poration, disclosed many unethical operations, none of which were actually 
illegal. The uncovering of unwholesome pressure in obtaining loans led 
Senator Fulbright to state that it represented a definite “moral decline.” 
Martin Agronsky, noted news commentator, in his broadcast over the Ameri- 
can Broadcasting System on March 31, 1951 stated (with permission to the 
authors to quote) : 


How justified is any ordinary citizen to cry shame at the low moral standards 
of his elected public officials when most of us seem to regard it as clever, rather 
than illegal, to try to evade income taxes? . . . How long could illegal gam- 
bling, dope peddling, vice and other criminal activities continue if the general 
public did not patronize them? . . . Who does more damage to the fabric 
of democracy—the crooked politician who callously tries to buy votes to put 


22 See Life, August 1, 1949, pp. 19 ff. 
23 Bruce Catton, The War Lords of Washington. New York: Harcourt, 1948. 
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in power a candidate who will do his bidding, or the outwardly respectable 
newspaper publisher who, as a Senatorial election now under investigation 
has demonstrated, hires a high-powered publicity man to make an election 
go the way the publisher desires in a certain state—a man who cynically 
testifies to a group of Senators that he figures with the proper use of mass 
advertising media you can sell a Senator to the voting public the same way you 
sell a piece of soap to the buying public. 

What’s the difference . . . between Senators who accept free hotel accom- 
modations at luxury hotels, and RFC examiners who do the same thing? 
Who sets the worse example—a gambler who runs a bookmaking racket or a 
Senator who uses his public position to help his son get a fat legal fee from 
a client seeking a government loan? Who is more reprehensible morally—a 
gangster who evades his income taxes or the Senator, who, as the public 
record demonstrates, does the same thing? How much difference is there 
between a White House aide who accepts a number of deep freezers from a 
known influence peddler, and the cop on the beat who is paid the equivalent 
value in money by a fixer to keep his eyes turned from a bookie joint on his 
beat? 

What's the difference between those who play a numbers racket run by a 
gangster who entered the country illegally, and those of our citizens in some 
western states who employ desperately poor Mexican laborers who slipped in 
illegally over the border—and employ them at starvation wages? How much 
difference is there between racketeers who employ high-priced lawyers to take 
advantage of loopholes in the tax laws, and businessmen who hire perhaps 
higher-priced lobbyists to try to punch more loopholes in the tax laws through 
Congressional action—loopholes that will enable them to keep a greater per- 
centage of their profits? 

Who is a worse menace to public morality—an industrialist who hires 
known thugs and gangsters as finks and strikebreakers . . . or the gangsters 
themselves who, by providing headbreaking employees for hire, are enabled 
to become, in this way, respectable businessmen? 

Or take the ex-Congressman who combines with a group of eminent citizens 
to work out a shipping deal which takes advantage of loopholes in the 
government defense effort to net him and his associates a three-million-dollar 
profit in three years—what's the difference between him and the racketeer 
who takes advantage of the loopholes in law enforcement measures to set up 
a numbers racket? What’s the difference between a bookie who runs an illegal 
gambling joint,.and a phone company which provides him with a battery of 
telephones its executives must know are to be used for this illegal purpose? 

These are the questions Senator Fulbright had in mind when he spoke of 
the necessity for new ethical standards of conduct. 


Demoralizing Effects of W bite-Collar Crime 


There have always been crooks and unethical men in business, the profes. 


sions, and in public life. We have neglected to denounce such persons in 
schools, churches, homes, and other places where the public is being trained 
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for citizenship. As a result, a large part of the population believes that illegal 
activity can be carried on with impunity and without loss of caste or prestige. 
But we are beginning to see that when we speak of crime and criminals this 
group can no longer be considered unmentionable or untouchable. 

A man’s most precious asset is his integrity. When those who Operate a 
business or are in the professions lose this attribute, that loss reacts harmfully 
upon society as a whole. The public becomes cynical and distrustful of those 
they have traditionally relied upon and trusted. 

This condition is a threat to our moral code. These violations of trust are 
undermining the faith and respect that we all have acquired in school, home, 
and church, Such a trend does not augur well for a democracy. 

White-collar crime flows from a competitive economy and a philosophy that 
reveres success based almost exclusively on money and material consumption. 
The job of the schools, courts of justice, legislators, and a regenerated public 
is to wipe out this insidious philosophy. 


POLITICAL GRAFT AND THE CRIMINAL ELEMENT 


To anyone familiar with urban life, the terms machine and organization 
mean the political party in power at the moment. In some cities it is the Demo- 
crats, in others it is the Republicans. We hold no brief for either; as an eminent 
professor at the University of Chicago once put it: “The Republican and 
Democratic parties are but the two wings of the same bird of prey.” The 
machine dominates city and state politics and often exerts a powerful influence 
over national politics.*4 The machine manipulates the majority by dispensing 
jobs, charity, and certain types of petty immunity. By using common psycho- 
logical devices of the party system, such as party names, shibboleths, catch- 
words, and symbols, the politicians very frequently acquire control of the city 
government. They remain in power by continuing the same techniques, Con- 
trol of a city depends exclusively on the creation of a powerful voting machine, 
and this machine is maintained by rewarding the workers with political jobs. 

In reaching out for more and more jobs, the politician frequently resorts to 
graft, corruption, and exploitation. Greater Opportunities for graft in the 
metropolitan areas make politicians more determined to hang on to their 
sources of spoils. The cost of political graft to the public far exceeds the losses 
sustained from conventional petty crimes; political graft is becoming more 
closely linked with racketeering and organized criminality—and, hence, is 
more difficult to suppress. Aside from machine politics, the criminal activity 
of politicians elected to high posts in government must be recorded. The graft 
in war contracts by former Congressman May and the kick-back of pay checks 
for which Congressmen J. Parnell Thomas and Walter E. Brehm were con- 
victed are recent examples of this. The Teapot Dome scandal, in which Secre- 
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tary of Interior Albert Fall was sent to prison, is another type of political 
criminality. One could find many other examples of malfeasance in office in 
both local and federal government. 

Big financial and business interests desire to secure freedom from public 
regulation and to bring about a reduction of taxation. They contribute heavily 
to the campaign funds of friendly machines and candidates, and offer other 
rewards to complaisant politicians, The gangsters and racketeers want to 
continue their remunerative activities in organized crime and vice. They pay 
protection money, stuff ballot boxes, intimidate independent voters, discourage 
political reformers by threats and bombings, and otherwise aid the political 
machine in emergencies. 

The city of Chicago has been most notable for graft, corruption, and the 
spoils system in municipal government. Both political parties have shared in 
this plunder.” The city political machine, under the notorious but colorful 
Mayor “Big Bill” Thompson, acted as an intermediary between the great 
banking, real estate, traction, and public utility interests and the gangster 
element. 

In the days of the Thompson rule in Chicago, when the Capone gang and 
rival gangs ran riot, the graft ran to somewhere between 75 and 125 million 
dollars annually. This huge sum was made possible through inflated contracts 
and payroll padding. On the average, 16 out of every 100 names on the public 
payrolls in Cook County were bogus. In a campaign year, nearly two million 
dollars was paid out in bogus salaries. Tax rebating was used as a form of 
political blackmail. 

But according to those who know Chicago, Thompson was a mere piker 
compared to Tony Cermak, the Democratic boss who died a “martyr” and be- 
queathed his power to the Kelly-Nash combine, In the mayoralty campaign 
of 1931, Cermak, with the aid of a mighty political machine, defeated Thomp- 
son. As mayor of the second largest city in the country, Cermak controlled a 
large block of delegates to the national convention at Chicago. In 1932, Cermak 
wanted a “very wet” candidate. Roosevelt wasn’t quite wet enough for him, 
and Cermak almost made the mistake of supporting Al Smith. After the 
national election and just prior to inauguration, Cermak took a trip to Miami 
to chat with Roosevelt. There, on February 15, 1933, an assassin’s bullet, 
thought to have been intended for the President-elect, mortally wounded 
Cermak. Supposedly, his last words were: “I’m glad it was me instead of you.” 
Tony Cermak became a martyr, and his titular heirs, Edward F. Kelly and 
Pat Nash, now both deceased, had little opposition in gaining control of the 
city of Chicago. 

Kelly was made mayor. Nash became head of the party in Cook County 


25 Many books have been written that deal with political plunder and crime in Chicago. Per- 
haps the most revealing is that by Jack Lait and Lee Mortimer, Chicago Confidential. New York: 


Crown Publishers, 1950. 
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and held a place on the Democratic National Committee. The new regime 
lost no time in swinging into action. Kelly and Nash found Chicago in poor 
condition after the Thompson debacle and the Cermak regime. School 
teachers had received no salaries for two years; traditional city payrollers had 
not been paid for over five months, Over $22,000,000 was owed in salaries, 
Schools and streets were run down and in addition to the bonded debt, there 
was $110,000,000 owed in the form of tax warrants. The Kelly-Nash adminis- 
tration paid these debts and effected some city improvements, but it also fed 
handsomely at the public trough. 

The secret of this metropolitan success story was the pouring of federal aid 
into Chicago. The federal grants probably saved the city from bankruptcy. 
In addition to receiving federal aid, the tax rate of the city was boosted materi- 
ally. Mayor Kelly extended his control where no political boss had ever dared 
look for jobs—the public schools, He first appointed his own men to the 
Board of Education—men who knew little and cared less about education. 
Then he named a superintendent of schools who would weed out the “undesir- 
able” teachers. Naturally, the organization set up its own standards of “desira- 
bility.” This purge was accomplished by cleverly trumped-up examinations in 
which scholarship was subordinated to “personality tests.” 

The workings of the Chicago machine illustrate the limitless opportunities 
for the creation of exploitation and graft. Although Chicago finally elected 
an honest mayor, Martin H. Kennelly, the Kelly machine is still influential 
in Chicago politics. 

The state organization, formerly controlled by the Republicans under the 
leadership of Governor Dwight Green, has certainly not been scrupulously 
clean. The St. Louis Post-Dispatch and the Chicago Daily News revealed that 
51 newspapermen were on the state payroll during Green’s administration. 
‘They were paid from $400 monthly to a lump sum of $2,800 for doing nothing 
of any tangible worth. For example, one reporter employed on the Peoria 
Star received $400 per month for serving as a member of a sports’ commission. 
Another received $2,320 as a messenger clerk for the Disability Employment 
Commission. These irregularities covered the period from 1940 to 1948 and 
totaled $480,000. Roy J. Harris of the St. Louis Post-Dispatch and George 
Thiem of the Chicago Daily News were awarded the 1949 Pulitzer prize for 
exposing this situation.*" The press of the country, in general, was strangely 
silent in reporting this incident. 


26 For further details on Chicago's political machine see Life, November 29, 1948, pp. 65-76. 
For an analysis of this machine through the years, see Virgil Peterson’s exhaustive article, “Gam- 
bling—Should It Be Legalized?” J, of Crim. Law and Crimin., September—October 1949, pp. 259- 
329. Lait and Mortimer, op. cit., supra, well confirm the continuance of organized crime, rackets, 
syndicates, and political corruption in Chicago today. 

27 For scanty details see The New York Times, April 26, May 2, 1949; also Newsweek, “We're 
Poor: Illinois Publishers on State’s Payroll,” April 25, 1949, p. 63. 
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New York City is another great metropolis that has a history of political 
graft and corruption. Under the late Mayor “Jimmie” Walker, who reigned 
contemporaneously with “Big Bill” Thompson in Chicago, the Tammany 
machine prospered. Even before the Seabury investigation, 1931-1932, such 
notorious scandals as the sewer contracts in the borough of Queens had been 
exposed. Judge Seabury and his associates revealed graft in connection with 
city docks and piers. One employee of the Bureau of Standards made $25,000 
monthly through fee-splitting. The firm of a fee-splitting lawyer who was in 
the zoning department deposited $5,283,000 between 1925 and 1931. The 
sheriff of New York County banked $360,000 in seven years, though his salary 
and other official income was not more than $50,000 for that period. The 
sheriff of Kings County banked $520,000 in six years, although his salary was 
less than $10,000 per year. A deputy city clerk deposited $384,000 in six years, 
though his chief official duty and main source of income was performing 
marriages. There was much graft in the city bus system. Organized vice and 
gambling flourished under police protection. In the spring of 1932 Mayor 
Walker resigned under pressure. Under Mayor Fiorello LaGuardia and the 
Fusionists, New York City avoided political graft and corruption. Revelations 
before the Kefauver Committee in New York City prompted this group, in 
its final report, to contend that Mayor William O'Dwyer did little to clear up 
the gambling and water-front murders and to purge the police of corruption, 

These conditions in Chicago and New York can be matched in Philadel- 
phia, which Lincoln Steffens, many years ago, called “corrupt and contented.” 
The city was financially defunct, owing to the wholesale siphoning of the 
taxpayers’ money from legitimate and necessary services. The gas works was 
sold. Every citizen’s pay envelope and salary check has to be relieved of one 
per cent each month to help pay for the graft and inefficient waste of money 
that has been practiced in Philadelphia by the GOP “plunderbund” for the 
past two generations. Philadelphia politics makes one of the most fascinating 
stories to be found in America. 

The Republican party has carried on and won nearly every strategic post 
in the elections. This was achieved through party loyalty and efficient or- 
ganization. Party leaders devote every moment to their job and to their party. 
They are always “at home” to their constituents. They spend most of their 
time down “at the corner.” Here they mingle with the crowd, pass the time of 
day, and in general ingratiate themselves with the voters. Through thousands 
of persons who are vitally interested in the party organization, the GOP has 
maintained its grip on Philadelphia despite the financial crisis that confronted 
the city’s administration. 

For years there was no money to strengthen the various public services. 
Miles of streets in this “City of Homes” are without sewage, and hundreds 
of cesspools create a constant menace to health. The drinking water, taken 
from the filth-infested Schuylkill and Delaware rivers, is contemptuously 
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called “chlorinated cocktail” by the citizens. It is safe to drink but is almost 
unpalatable. Naturally, the citizens of Philadelphia complain of the miserable 
conditions. They write letters to the newspapers, form protest groups, and 
thousands hopefully attend mass meetings. But when election time rolls 
around, they line up with the GOP and put the same old gang back in office. 

In recent years the city has been getting on its feet financially, thanks to the 
citizens’ payroll tax. A few years ago resolute opposition to the “plunderbund” 
developed. Richardson Dilworth issued a call to decent Philadelphians for a 
housecleaning. He ran for mayor but was defeated. He continued, however, 
aided by Joseph Sill Clarke, Jr., thousands of thoroughly disgusted Republi- 
cans, and the Americans for Democratic Action. Two powerful newspapers, 
previously neutral, finally supported Dilworth. In the 1949 election for strategic 
offices in City Hall, the Democrats won a resounding victory. The newspapers 
called on William Meade, the old-guard boss, to retire and urged the voters 
to insist on a new dispensation of clean government. To quote from the 
Inquirer: 


A number of investigations during the last year have brought out one 
instance after another of mismanagement and maladministration in various 
departments, with their offshoots of embezzlement, bribe-taking and waste of 
taxpayers’ money. Incompetence, absence of supervision, and the loading down 
of payrolls with shiftless drones have had their natural results in deteriorated 
service and morale,?* 


These three large cities—New York, Chicago and Philadelphia—represent 
graft, waste, and inefficient government on a large scale. But they are unique 
only in the amount of political graft derived through such speculations. In 
Jersey City, a machine that for years was airtight and reform-proof was built 
and maintained by former Mayor Frank (The Law) Hague. The 1949 elec- 
tions finally brought about the eclipse of the Hague machine. In this guberna- 
torial campaign, a lowly worker in the Hague vineyards, speaking in defense 
of the Democratic candidate for governor, Elmer Wene, spoke in these frank 
and revealing terms: 


I want Wene elected because I want power and patronage. I want to see my 
friends get jobs. I want to be able to help name judges and deal out patronage. 
We get nothing if there is a Republican victory. But when you're in power it’s 
really wonderful. When you're in you have the patronage and power and 
everything that goes with it.29 


In the ensuing election, Hague’s candidate for governor was defeated by 
Alfred E. Driscoll. Hague’s regime had collapsed, and he resigned as Demo- 
cratic state leader. The same year also saw the collapse of Mayor Curley of 
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Boston who, after many years of political domination plus a prison term for 
embezzlement, finally met his defeat. 

Atlantic City’s political boss, Enoch L. (Nucky) Johnson, was sent to federal 
prison in 1941 for income tax evasion. Riding wide and handsome for many 
years as boss of the famous seaside resort, Johnson finally came to grief, not 
because of his shady political deals but because he did not pay federal income 
taxes. 

Kansas City, Missouri, has a notorious history of corruption. Big business 
interests and many of the “better element” were most zealous in making 
Kansas City a haven of hospitality for cattle barons and other big spenders who 
visited this “Heart of America Metropolis.” The motto seems to have been 
“Make Kansas City a wide open town.” In such an atmosphere the gang rule of 
Tom Pendergast, who groomed many well-known political figures of the 
Democratic party is understandable. Kansas City clearly epitomized the state- 
ment uttered years ago by Lincoln Steffens, that behind every corrupt city boss 
stand the dominant financial and business leaders of a community. 

The Democratic party, controlled by the gang-ridden Pendergast machine, 
was guilty of every crime in the book—flagrant vote frauds, graft and corrup- , 
tion, strong-arm methods, gang killings, and intimidation of honest voters. 
But it was the Democratic administration under Governor Lloyd C. Stark— 
himself put in office by Pendergast—and President F: ranklin D. Roosevelt and 
his Attorney General, Homer C. Cummings, that finally annihilated the Pen- 
dergast machine. Although Pendergast was convicted of income tax evasion 
on money he received from 14 fire-insurance companies for fixing claims 
against them, it was his City Manager, H. F. McElroy, who was blamed for 
the iniquities of the city government for over thirteen years. McElroy was 
liked by the citizens primarily for his “country bookkeeping” of the city’s 
finances. As Edward R. Schauffler, writing of the Pendergast machine, says: 


‘The most sincere and long-time opponent of the Pendergast regime must 
admit there has been virtually no cant or hypocrisy from either McElroy or 
Pendergast about their way of running a government. McElroy . . . admitted 
he was making no effort to abolish gambling and brothels. His philosophy was 
that nobody compelled anybody else to go into a brothel or a gambling establish- 
ment and that the persons who conducted those industries might, if inhibited 
therefrom, become pick pockets, shoplifters or holdup artists. Pendergast always 
has been frank in saying that he sold the city, the county, and the State all the 
ready-mixed concrete, paving contracts, and so forth that he could. His business 
rivals and critics did likewise—only they couldn’t sell very much,"* 


30 Cf, Robert S. Allen, Our Fair City. New York: Vanguard Press, 1947: especially W. G. Clug- 
ston, “Kansas City: Gateway to What?” pp. 256-276. 

31 “The End of Pendergast,” Forum, July 1939, pp- 18-23. Reprinted by permission of Events 
Publishing Co., Inc, For the complete story of the smashing of this machine, see Maurice M. Milli- 


28 The New Perspective on Crime 


But, as Mr. Schauffler says, the folks of Kansas City feel sad because the 
machine was “mighty accommodating about reducing taxes.” He concludes 
by calling attention to a fundamental attitude found in every large metropoli- 
tan center: 

Certainly, whatever the sins of the Pendergast machine, they have been in- 
vited and encouraged by the attitude of the upper world rather than the under- 
world, These persons have been avid for what they could extract from the 
machine in the way of fat contracts, conveniently reduced taxes, and a dozen 
other things not admissible in law or equity. 

The United States is suffering from too many people of this description, quite 
as much as Kansas City has been. It would be remarkable if they should sud- 
denly change their spots. 


But after a few years of good government’? Kansas City was once again 
in the grip of shady gangster elements. Jim Pendergast, brother of the 
defunct and now deceased boss, was unable to keep power after the resurgence 
of good-government forces, Charles Binaggio ousted Jim Pendergast and took 
control. Binaggio was known to police in Kansas City and Denver on charges 
of suspicion of holdup, carrying concealed weapons, disturbing the peace, man- 

` slaughter with an automobile, operating a gambling device, and bootlegging, 
Binaggio, however, was never convicted on any of these charges. He was asso- 
ciated with the underworld and appointed underworld figures to key posts 
in the city government.” Binaggio and his bodyguard, Charles Gargotta, 
were shot down in their political headquarters on Truman Road in April, 
1950. Both had been pallbearers of Johnny Lazia, notorious Kansas City 
political czar of the 1930's. Lazia was cut down by gangster bullets in 1934. 
The story of Kansas City is monotonously similar—corruption and gang war- 
fare. The murders of Binaggio and Gargotta brought the total of deaths linked 
to corruption, intimidation, and hoodlumism in Kansas City to 23 over a 
three-year period. 

In the state of Louisiana, the late Kingfish Huey Long and his henchmen, 
among them a president of the state university, built up an empire of loot and 
graft. Had it not been for an asssasin’s bullet, that empire might still be thriy- 
ing. The federal authorities, however, went to work and cleaned up the sordid 
situation. The alliance between gangsters and politicians is found on a smaller 
scale in almost every small city and town throughout the United States, This 
alliance is a disease that can be cured only by extensive reform and careful 
study of the conditions that bring such a state of affairs into existence. Most 
students of the problem are none too optimistic about the elimination of 
political gangsterism. 


gan, Missouri Waltz: The Inside Story of the Pendargast Machine by the Man Who Smashed It. 
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Many intelligent men and women are an integral part of the political 
machine. They are loyal to the men higher up. Technically trained account- 
ants, engineers, and others are willing to play the game in order to hold their 
jobs. Wealthy financiers who deal in city bond issues and other persons who 
seek franchises or new concessions must support the political organization. 

In New York City, in 1950, there were 160,000 jobholders, exclusive of 
public school teachers and county employees. These people are personally in- 
terested in seeing that the dominant political machine is retained in power. If 
one considers these employees’ votes and the votes of their families and friends, 
and adds to that total the votes that are bought by large sums of petty graft, 
one has an inkling of the difficulties of throwing an organization out of power. 
In large cities like New York, Chicago, and Philadelphia, the organization 
can control half a million votes before the campaign gets under way. It is this 
potential strength that makes the political machine the menace it is in Ameri- 
can life. : 


CRIMINAL SYNDICATES 


Crime syndicates are of two kinds: (1) aggregates of organized criminality, 
nationwide in scope; and (2) local gangs of predatory criminals engaged in 
fraudulent schemes to get something for nothing. Frequently this latter group 
is operated by white-collar professional men, including physicians, lawyers, 
and others known in the community. In this category are insurance rings and 
ambulance chasing. 

The nationwide syndicate is the perverted epitome of the large-scale business 
concern. A legal business syndicate is composed of capitalists or financiers who 
have combined their resources to pursue some operation that requires large 
sums of capital investment. A criminal syndicate patterns its activities along 
these same lines. Its purpose is to fleece the public of large sums of money by 
devious and illegal methods. Martin Mooney, in a revealing book written some 
years ago, Crime Incorporated, describes this trend as follows: 


The modern racketeer is a suave business man. His activities are adroitly 
camouflaged by hundreds of obviously legitimate corporations. Modern crime 
has gone big business. And modern crime’s bulging kitty is adequately pro- 
tected by an efficient chamber of commerce. 

While the combines in each section of the country are groups that work inde- 
pendently of others, all of thein take counsel from a national association whose 
slogan is “The public be pleased.” Miracles can be accomplished when vile 
medicine is given that candy taste. That’s what is happening in America today. 
. . . The boys find it profitable to operate their lucrative rackets today under 
the cloak of big business rather than from behind the barrel of an automatic.** 


Contemporary crime syndicates are not managed by ignorant thugs; they 
are controlled by alert and sagacious business men. Mooney describes their 


84 Martin Mooney, Crime Incorporated. New York: McGraw-Hill, 1935, pp. 5-6. 


30 The New Perspective on Crime 


Operations graphically, comparing them to giant corporations composed of 
many regional or geographic subsidiaries. He alleges that crime syndicate 
boards of directors meet in swanky office suites in our larger cities. Under 
the central committee are special committees that maintain and extend the 
activities of organized crime. A “new projects” committee investigates new 
fields and techniques; a “secret service” committee is designed to gather in- 
formation concerning persons in private and public life, which may be referred 
to when needed; another committee deals with new contacts, its function 
being to get in touch with persons who can be “shaken down” for blackmail 
or extortion; and finally there is the lobby committee that maintains rela- 
tions with Congress, state legislatures, city councils, and public officials, 

The top operatives of syndicated crime do not resort to violence unless 
absolutely necessary. Most of this violence is used as a disciplinary measure in 
the competitive struggles between the parent organization and disgruntled 
offshoots who attempt to “muscle in” on other operations or geographic areas. 
The well-oiled combine has on its payroll professional gunmen who do nothing 
but “rub out” those who dare challenge the authoritarian rule of the top-flight 
executives. The operations of syndicates include any activity where money 
or material goods are easily extracted from the public. 

We have quoted from Martin Mooney’s book, Crime Incorporated. When 
this book appeared in 1935 it was received with doubt and skepticism. Pro- 
fessor Thorsten Sellin wrote of it: 


This is one of the most shocking books this reviewer has ever read, because if 
it is literally true—and it bears the endorsement of the Director of the Federal 
Bureau of Investigation—it discloses a condition of civic morality which should 
arouse every decent citizen.®® 


In 1950, during the investigation of organized crime by the Kefauver Crime 
Investigating Committee of the United States Senate, the question arose as to 
the existence of a nationwide crime syndicate. Some law-enforcement officials 
testified that there was no octopus of such a character. There were others, how- 
ever, equally well-informed, who insisted that crime syndicates, organized on 
a nationwide basis, did exist.** Certainly the California Crime Study Commis- 
sion (1949-1950) expresses little doubt as to the existence of a nationwide 
gambling syndicate. 

We do know that in 1940 an organization of big-time criminals, nationwide 
in scope, known as “Murder, Incorporated,” was discovered and partially 
liquidated by the then District Attorney of Brooklyn, William O'Dwyer. 
Joseph Freeman described the activities and methods of this gang of ruthless, 
but suave, parasites in The Nation. 

35 The Annals, January 1936, P- 304. 

36 After more than six months of investigation, [the Kefauver Committee] admitted that it had 
no direct evidence of a national syndicate of crime, but contended that the circumstantial data 


were characterized by too much co-incidental happenstance to dismiss the probability of such a 
combine. (See The New York Times, December 24, 1950, p. 8 E.) 
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Mr. Freeman stated that District Attorney O'Dwyer received much of his 
information about this unholy octopus from a stool pigeon, Abe (Kid Twist) 
Reles, who turned state’s evidence. This gangster, a product of the Brooklyn 
slums, confessed to at least eighteen murders during his brief career. He told 
Mr. O’Dwyer that the combination operated like a bank and was spread all 
over the country. He compared it to a “tree with all its branches branched out” 
and to “an airplane trust.” He added that there are hundreds of thousands in 
the nationwide monopoly and in the five boroughs of New York, several 
thousands. He stated, with relish, that “the old rule was, I’ll do you and you'll 
do me . . . I looked to kill you and you looked to kill me. . . . There was no 
sense in that. So the leaders of the mob said, why not stop this crazy competi- 
tion and go out and make money instead? So the leaders got together and 
said, ‘Boys, what's the use of fighting each other? Let’s put our heads together, 
all of us, so that there can’t be a meeting without one another.’ That’s how 
they all got together, to make no fighting.” Killing is an impersonal business 
proposition in this giant illegal combine. Mr. Freeman says: 


The crime trust, Reles insists, never commits murders out of passion, excite- 
ment, jealousy, personal revenge, or any of the usual motives which prompt 
private, unorganized murder. It kills impersonally, and solely for business 
considerations. Even business rivalry, he adds, is not the usual motive, unless 
“somebody gets too balky and somebody steps right on top of you.” No gangster 
may kill on his own initiative; every murder must be ordered by the leaders at 
the top, and it must serve the welfare of the organization. . . . Any member of 
the mob who would dare to kill on his own initiative or for his own profit 
would be executed. . . . The crime trust insists that murder must be a business 
matter, organized by the chiefs in conference and carried out in a disciplined 
way.*? 


This informer, Reles, was killed in November 1941, under suspicious cir- 
cumstances, when he tried to escape from his detention quarters. The rope he 
had fashioned out of bedding gave way and he plunged to his death. Reles’ 
death was the subject of much conjecture during the Kefauver Committee’s 
probe in New York City in 1951. 

All the data summarized here regarding this murder syndicate have been 
verified by Life, which published two illustrated accounts of its activities." 
Several of its murderous henchmen, including its ruthless leader, Louis 
“Lepke” Buchalter, were convicted of murder and received the death penalty. 
Following are the types of “craftsmen” the combination used and the “salary 
scale.” Murderers’ apprentices or “punks” started with “piddling” chores at 
a salary of $50 per week. Their jobs included stealing cars for the murders, 
changing license plates, and crowding convoy cars to confuse witnesses to the 
crime and any police officers who might accidentally be nearby. The curricu- 


87 Joseph Freeman, “Murder Monopoly,” The Nation, May 25, 1940, pp. 645ff. 
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lum, according to Mr. Meyer Berger, writer of the Life Magazine article, in- 
cluded courses in “schlamming” (severe beating), “skulling” (assault short of 
murder), and the various techniques in committing murder with such wea- 
pons as meat cleavers and ice picks, A “trooper” was the finished killer, His 
salary started at $100 a week, and experts who could be depended on at any 
hour of the day or night could make as high as $200 to $250 a week. Many of 
these killers might commit ten to twenty murders. The combination. was 
known to have been responsible for at least 63 murders in nine years; how 
many more murders were committed will never be known. Most of those 
killed were “squealers” or “double-crossers.” Many of the killers were forced 
to slay their best friends but, usually, when they learned that these men were 
double-crossers, they did not hesitate in their grim business. 

Thus we see how a nationwide crime syndicate operates. It is, indeed, a ruth- 
less game played by hard-headed, intelligent “business men” operating through 
an organization patterned after legitimate prototypes. It engages in sophisti- 
cated confidence games, organized swindles, bond thefts, blackmail, and other 
highly lucrative activities. 

In Philadelphia in 1940, the authorities unearthed one of the weirdest rackets 
known in police annals, the “insurance policy, arsenic murder” ring. The 
brains behind this macabre syndicate was Herman Petrillo. The system 
called for the murder of certain men whose wives no longer were interested in 
them, save for their life insurance. After some little moral suasion, these dull, 
disgruntled and disillusioned women were prevailed upon to feed their hus- 
bands arsenic until they died. The women then collected the insurance and 
split the proceeds with members of the ring who supplied them with the 
poison. The ring procured the arsenic from a Philadelphia physician. 

Some of these women, enthusiastic when they heard the scheme unfolded 
to them, prevailed on their mates to take out additional insurance before they 
finally gave them the poison. Other methods of disposing of unwanted spouses 
were resorted to by some of the more resourceful women. One woman saw 
to it that her husband was killed by a hit-and-run driver who, incidentally, 
shared in the loot. Another adopted a sickly youth who had a small policy 
and then poisoned him. The ring was finally broken up and twenty-two known 
participants convicted of murder. Two men and two women were sentenced 
to death, seven men and three women were sentenced to life imprisonment, 
and the remainder to shorter terms, 

Periodically we read of “lonely heart” rings, usually composed of two or 
more drab individuals, often combinations of mother and son, who resort to 
poisoning relatives for insurance money. Perhaps the most notorious case of 
this type was the slaying of three persons in 1949 by Raymond Fernandez and 
Mrs. Martha Beck of New York City. They were finally executed in Sing Sing. 
In a sense, these activities might be called “lone wolf” organizations, since 
they are made up mainly of unknown, friendless, or colorless persons. They 
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are in no way similar to the crime combinations mentioned above, but they 
do illustrate another type of crime ring found today in most of our large cities. 

Shady operations are often engaged in by combinations of shyster lawyers 
and marginal medical practitioners, all of whom naturally belong to their 
local bar and medical societies and, in many instances, are held in some esteem 
in their communities. One of the practices in which shyster lawyers operate is 
“fake claims.” Lawyers line themselves up with unscrupulous individuals— 
in some cases, “lone wolves,” and in others, powerful syndicates that specialize 
in these “squeeze plays’—and profit handsomely. The lawyer may have a 
whole staff on call—other lawyers, runners, doctors, hospital attendants, X- 
ray technicians, and professional perjurers, Insurance men claim the take in 
this type of activity sometimes amounts to as much as $14,000,000 annually.*° 
A master appointed by the Supreme Judicial Court of Massachusetts insisted 
that about one-third of the money paid out in that state annually in automobile 
liability suits was on claims that were either fraudulent or grossly exaggerated, 

Another practice of shyster lawyers is ambulance chasing. Here the essential 
elements of success are a close-knit organization and speedy operation. The 
core of the operating force is the “runners.” They are first on the scene of 
any accident and contact the injured party, possible witnesses, and others who 
may aid them in their ruthless game. The organization is most effective when 
it operates in conjunction with “fixed” policemen, who, before they report the 
accident to headquarters, often tip off the lawyer’s runners. Most of the 
lawyers employ two runners each, and if the runners are good they will bring 
in thirty hospital cases a year, representing a gross business, on the average, of 
$300,000 for the combine. Doctors and hospital employees are corrupted and 
receive their “cut.” When a large combine engages in this practice, all accidents f 
are likely to be faked. It is not necessary to have a genuine accident, provided 
there are expert ring members, such as bogus witnesses, contortionists, or 
others who can “dress up” an accident on short notice and be passed by fake 
medical testimony. Some of these syndicates have regular accident-faking head- 
quarters. The “House of Pain” in Pittsburgh realized millions before it was 
exposed, These crimes, operated by local crime syndicates, seldom meet with 
much opposition from the authorities, for frequently the police are “fixed” 
and share in the loot. The most progress in breaking up this insidious prac- 
tice has been made by the Association of Casualty and Surety Executives and 
their fraud-fighting department, the Claims Bureau. 

Other activities operated by crime syndicates, often local in character, are 
confidence games and bogus stock sales. The Better Business Bureaus in our 
large cities are constantly on the alert for these frauds. The principle involved 
is always the same—a promise to the victim of large financial returns for a 


89 For details see Robert Monaghan, “Fake-Claim Racket,” Forum, February, 1940, PP- 87-91; 
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small investment. The yearning of many people for a cheap, quick financial 
turnover resulting in huge profits has made this type of crime very success- 
ful. The organization of contemporary large-scale and violent crime syndi- 
cates illustrates how far crime has developed beyond the stage of petty crimi- 
nality, To the beginner in this field, these commonplace facts about organized 
crime are likely to appear shocking and amazing. But they have been set forth 
in many reputable books and crime commission reports,“ 

The gangster element and the gunman, usually associated with the newer 
criminality, do not control organized crime, but are paid underlings of the 
overworld of criminals—often “reputable” citizens of our communities. The 
gangsters merely do the “dirty work” for their urbane employers and masters. 
When someone attempts to intrude on an already well-organized operation, 
the gangsters and gunmen are summoned to discourage the competitor. Or 
they are employed to intimidate stubborn converts to criminal activity and to 
enforce discipline. The masters take no direct part in the bloody work. They 
do, however, guarantee immunity to the killers who, as a result, are rarely 
apprehended or convicted. 

Organized crime is at special pains to provide for cordial and mutually ad- 
vantageous relations with organized politics. This fact is the subject of Dennis 
T. Lynch’s Criminals and Politicians, dealing particularly with New York 
City, and of Fletcher Dobyns’ The Underworld of American Politics, which 
exposes conditions in Chicago. The interrelation of politics and big-time crime 
in a great American metropolitan center is presented in thinly veiled fiction in 
Stephen Endicott’s Mayor Harding of New York.** 

Machine politicians and the criminal syndicates have a common enemy in 
the reform element. Because of this, they have a fellowship and a strong 
bond of intellectual and social affinity. The criminal overlords are sensible 
enough to recognize that they must render something in return, hence, they 
contribute liberally to campaign funds. They also pay vast sums of money for 
protection to politicians and public officials. Al Capone is said to have con- 
tributed $200,000 to the campaign fund in Chicago. He also paid, on the 
average, two million dollars annually for protection of his liquor operations— 
and this was when the game was fairly young and its methods relatively crude. 

The materials gathered by the “secret service” committee of organized crime 
are extremely effective in keeping politicians within bounds. Gangsters and 
gunmen are valuable to the politicians, for they can be used to discourage re- 


40 For a series of articles on confidence games, see William J. Slocum, “The Postal Inspectors: 
Nobody Beats the Law,” Collier's, January 14—February 11, 1950. 

41 The reader is referred to the various brochures published, for example, by the Chicago Crime 
Commission. 
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48 Fletcher Dobyns, The Underworld of American Politics. New York: Kinsport Press (privately 


printed), 1932. 
44 Stephen Endicott, Mayor Harding of New York. New York: Mohawk Press, 1931. 


The Revolution in the Nature of Crime 35 


formers, intimidate honest voters, stuff ballot boxes, and perform sundry other 
chores for the political machine. Fraternizing between criminals and politi- 
cians needs repetitious analysis by those who care to become more than super- 
ficially conversant with twentieth century crime. 

It is difficult to estimate with exactness the total annual cost to the nation of 
the operations of criminal syndicates. Estimates running into billions usually 
include all forms of criminality; seldom are they broken down so we may 
know just what the cost of any specific type of criminal operation is. We would 
not be far wrong in stating that criminal syndicates alone exact several billions 
annually through their depredations. Martin Mooney offers the following 
graphic estimate (in the 1930's): “Add up the yearly income of General 
Motors, United States Steel, the Hearst papers, Radio Corporation of Amer- 
ica, the National City Bank and twenty-five other powerful business enter- 
prises of the country—and there you have a little over half of what crime and 
racketeering earmark for their own coffers each year.”** 


CRIMINAL GANGS AND THEIR DEPREDATIONS 


Gangs of hoodlums preying on society are no new phenomenon, Herbert 
Asbury has written a fascinating book on The Gangs of New York® in 
which he describes the strong-arm tactics of the Gotham plug-uglies of the 
last century. Many of us recall the New York gang that was finally appre- 
hended, many years ago, for the slaying of gambler Herman Rosenthal. 
Rosenthal’s activities were closely linked with certain police officials, and 
Lieutenant Charles Becker of the New York police force was executed for his 
part in Rosenthal’s murder. The members of this gang carried such colorful 
names as “Gyp the Blood,” “Lefty Louie,” “Dago Frank,” and “Whitey” 
Lewis, all of whom were also executed for the Rosenthal murder. The activi- 
ties of the Al Capone gang and its rival, the “Bugs” Moran combination, 
belong to a later generation. But all these gangs were so inextricably tied up 
with the political machines of their cities that it is more accurate to state that 
they represented a crime syndicate. 

Organized crime by hoodlum gangs is often connected with racketeering, 
but it is desirable to make some distinction between gangsterism and racketeer- 
ing, Racketeering is the best organized of all underworld activities, aside from 
the criminal syndicates. Much racketeering is criminal in a technical sense 
and all of it is ethically and socially “criminal.” But it is a sort of borderline 
crime. It often has a direct connection with legitimate business, making 
illegitimate gains out of legitimate industry—by means of intimidation, coer- 
cion and extortion. Violence is used only to secure acquiescence and to keep 
the monopoly of a given racket. Top-flight racketeers deplore violence and 


use it only as a last resort. 


45 Martin Mooney, op. cit., p. 7. 
48 Herbert Asbury, The Gangs of New York. New York: Knopf, 1928. 


36 The New Perspective on Crime 


In organized gang criminality, violence is more usual. Those thus engaged 
are equipped wich machine guns, tear gas, bullet-proof vests, and high- 
powered cars for quick getaways. In short, they live violently and expect 
violence. Typical forms of organized gang crime are the operations of murder 
rings, kidnaping, organized bank and train robberies, truck and warehouse 
robbeties, fraud and swindling, blackmail, operating far-flung narcotic rings, 
engaging in white-slave activities, and, during and after World War II, black 
market activities. But the distinction between Jangsterism and racketeer- 
ing is vague and blurred in many instances. In a general way, the organized 
criminals are tougher, rougher, and lower in the social rank than the racke- 
teers, 

Criminal gangs collect around a leader and systematically plan their illegal 
exploits. At one time they may have a penchant for bank robberies. Later it 
may swing to kidnaping. Since kidnaping has been made too dangerous by 
the federal laws and the relentless sleuthing of the F.B.I, these gangs have 
turned more to daylight bank robberies or systematic automobile theft. Large- 
scale jewel thefts have been the rule in recent years, especially in large metro- 
politan centers where dowagers risk wearing valuable jewels that are ade- 
quately insured. The sensational Brink’s, Inc. payroll robbery in Boston 
was the work of a criminal gang.” Organized gang warfare seldom lasts 
long since police, usually assisted by federal agents, rapidly apprehend most 
of the ringleaders. But other gangs are always in the embryo stage of forma- 
tion and they, in turn, run the gamut of violence and excitement. 

Dangerous as criminal gangs are, they are not a serious threat to the nation 
since they work more in the open. Their acts are definitely illegal and violent, 
and they usually come to grief by assuming a bravado that aids materially in 
their undoing. 

It wou'd be difficult to estimate the actual amount of loot organized criminal 
gangs steal annually, Much of what they get is later recovered by the police 
or the insurance companies, It has been estimated that the annual loot in hi- 
jacking of trucks runs to about $50,000,000. The total losses are undoubtedly 
high, but they are not so great as is generally believed. 

Yet gangs play a great part in the total crime picture of the nation. Their 
criminal activity can be sharply curtailed by an alert police force that has the 
facilities of a modern crime laboratory and is willing to cooperate with the 
Federal Bureau of Investigation, Since criminal gangs rove the country, they 
must cross state lines and this automatically gives the F.B.I. an Opportunity 
to enter the case. 

The exploits of these gangs often give the public a vicarious thrill. The 

47 The Brink's, Inc. robbery brought to mind the sensational activities of Gerald Chapman and 


his gang of mail robbers who operated during the 1920's. He and his sophisticated pal, “Dutch” 
Anderson, were apprehended in time, See Alan Hynd, “Last of the Mail Robbers,” Collier's, May 
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public reads newspaper stories dressed up by clever reporters. This was evident 
from the radio banter and the cartoons in the papers following the Brink’s, Inc, 
payroll robbery in Boston. The members of these criminal gangs often get 
their initial training in youthful corner gangs of our big cities. Some rural or 
small-town boy sent to jail for a minor offense may strike up a friendship that 
will lead him into gang criminal activity when he is released. John Dillinger, 
one-time “Public Enemy No. 1,” was a product of a rural community. A more 
recent criminal who spread terror through the Southwest and California, 
William Dudley Cook, was also a small-town boy from Missouri. Before he 
was apprehended in Mexico he had killed eight persons. 


THE EXTORTION RACKET AND GANG WARFARE 


The origin of modern racketeering is attributed by some to “Big” Josh Hines 
who organized the New York underworld in the 1880's. But there were 
Chicago competitors—such as “Big Tim” Murphy—for the honor of estab- 
lishing this form of criminal practice. The word racket originally meant one’s 
business, so that “What business are you in?” was often asked thus: “What’s 
your racket?” Prior to 1920 the term was often applied to the pressure exerted 
by those who sold tickets to dances or benefits. 

It is generally agreed that Alphonse (Scarface) Capone was the first person 
to bring racketeering to public attention and to elevate it to the level of a 
leading American “big business.” Capone was born in 1897 in Italy but emi- 
grated to Brooklyn at an early age with his parents. He developed such a 
reputation as a resourceful young thug in New York City that his fame soon 
spread to Chicago. In 1919, one of the leaders of the Chicago underworld, 
“Diamond Jim” Colosimo, brought him to the Windy City to serve as his 
bodyguard. But despite this precaution, Colosimo was killed the following 
year. Capone then became supreme in the liquor field during Prohibition, and 
set up headquarters in Cicero, on the outskirts of Chicago.** Through pres- 
sure, extortion, and strong-arm methods Capone became the lord of the 
Chicago underworld. He was involved in every conceivable form of vice and 
illegal activity. 

The racket is based on the technique of extortion enforced through threats 
of violence or property damage. The method is used by one gang of thugs 
against another, but it is also widely used by the criminal in intimidating 
businessmen in lawful pursuits. In fact, extortion gained its widest use in 
legitimate business through the 1930’s. Extortion is also widely used by some 
labor leaders to gain control of a union, and thus siphon off the dues of rank- 
and-file members. It has been widely used on the water-front of New York 
City by racketeers who demand weekly tribute from the stevedores for the 
“privilege” of working there. 


49 For an account of the downfall of Capone, see Elmer L. Irey and William J. Slocum, The 
Tax Dodgers. New York: Greenberg, 1948, Chapter Il. 
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To illustrate how a racket works, we may take a typical form as applied to 
the laundry business. A representative of the racketeering gang visits the 
proprietor of an urban laundry and suggests that the owner contribute a sum 
of money for protection. The proprietor may protest that nobody has ever 
harmed him and he sees no reason for spending money for protection against 
imaginary dangers. The representative of the incipient laundry racket assures 
him that if he has not needed protection in the past, he is surely going to need 


Racketeers slugged the driver of this laundry truck and tossed him inside, 
where he was burned alive among the gasoline-drenched clothes. 


it in the future. The argument may be sufficiently graphic and concrete to 
convert him on the spot, and thus extract from him the desired sum—from 
$50 to $500, depending on the volume of his business. If, however, the laundry 
proprietor is stubborn or skeptical, he may find one of his trucks overturned 
and the contents burned with acid, or the windows of his plant broken and 
his machinery destroyed. The owner may call the police, but in many of the 
cities where such methods have been used, this action has little or no effect 
since the police are often in the pay of the racketeers, After a few such demon- 
trations the laundryman decides it will be cheaper to pay the sum demanded 
and be secure against outrages of this sort. He is then obliged to pass on this 
extra cost of doing business to his customers. Thus, in the long run, the public 
pays for racketeering. c ; 
Violence is most conspicuous when certain rival gangs, or traitors within 
the ranks of the racketeers, attempt to muscle in on an already thriving racket. 
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A large amount of the notorious gang warfare in our large cities has grown 
out of this internecine rivalry. 

Thus we see that racketeering involves pressure, extortion, and financial 
tribute from legitimate business; strong-arm methods directed against mem- 
bers of one gang by another in rivalry for business; and the extraction of large 
sums of “hush money” from illegal operators. 

The 1930’s were characterized by racketeering of legitimate business. The 
technique was used in hundreds of activities. Martin Mooney listed sixteen 
rackets, J. C. R. MacDonald, in his Crime Is a Business,” over a hundred in 
the field of swindling alone. Reportedly, there were no less than 168 industrial 
rackets in Chicago at one time, The most familiar ones, thriving during the 
1930’s, were those in the laundry, cleaning and dyeing, milk, baked goods, 
vegetable, fruit, and other perishables, building trade, dock and. wharves, 
“taxi” dancehall, and trucking businesses. A. R. Lindesmith, in a revealing 
article written ten years ago, lists the racketeers alleged to have been connected 
with Jimmie Hines, a Tammany leader of New York City who was later sent 
to Sing Sing: 

Owen Madden—beer and rum, race-tracks, night clubs, coal and laundry; J. 

T. Diamond—alcohol, narcotics, night clubs; Louis “Lepke” Buchalter and 

Jake (Gurrah Jake) Shapiro—garments, furs, movies, flour, poultry, labor un- 

ions and narcotics; “Lucky” Luciano—narcotics, liquor, Italian lottery, prosti- 

tution, and receiving stolen goods; Philip Kastel—Montreal night club owner, 
badger game, bucket shop, rum, slot machines; Frank Costello—slot machines; 

Meyer Lansky and Bugsy Siegel—execution; Larry Fay—milk racket, taxi- 

cabs,5* 


Some of these thugs have since been “rubbed out” or executed (‘“Bugsy” Siegel 
was rubbed out, “Lepke” Buchalter was executed, and “Lucky” Luciano was 
deported), but several are still going strong in the nationwide gambling com- 
bination—such as Frank Costello, Philip Kastel and Meyer Lansky. It is al- 
leged that Luciano in Italy is still “king-pin” in American crime. 

After rackets get under way they usually become well-oiled machines. 
Violence is the last thing a seasoned racketeer wants to see, yet he must go 
through with his threats of violence if a victim demurs. He must restrain rival 
gangsters from attempting to dislodge him from control of his favorite racket. 
It is at this point that the guns of gangland blaze into action. 

During the first five years after Capone's ascendency as overlord of crime 
there were interminable battles between the liquor elements in Chicago. These 
dramatic and bloody hostilities have been graphically described by Edward 
Dean Sullivan in his book, Rattling the Cup on Chicago Crime.” Finally, 
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Capone demonstrated his superiority through the notorious Valentine's Day 
massacre in 1929. His gunmen (disguised as policemen) herded members of 
the “Bugs” Moran Opposition gang into a garage and mowed them down with 
machine guns. It was estimated that, at the height of his power, Capone con- 
trolled bootlegging in four states and his gross income from illicit liquor con- 
trol was six million dollars a week. He and his associates branched out into 
vice and gambling. There were over eighty gang murders in Chicago, includ- 
ing one assistant district attorney, but there was not a single conviction. Capone 
finally fell, not because of his long list of violent crimes, but because of income 
tax evasion. He was convicted on this charge, sent to Alcatraz, and finally re- 
leased at the expiration of his term.” Capone died in 1947 in Miami, Florida. 

Although Capone was the first conspicuous gang mogul to use extortion, 
political blackmail, and murder as an everyday aspect of his illicit business, 
he was only a crude beginner in the light of developments since his eclipse. 
Before we discuss the racket technique in other fields, let us look at gang 
warfare during the 1940's, since it has often been stated that violent gang 
killings are on the wane. Below is a list of some of the murders in the cities of 
Chicago and Los Angeles. First, Chicago: May 5, 1943, Danny Stanton and 
Louis Dorman; September 18, Martin “Sonny Boy” Quirk; December 6, 
Thomas Neglia; January 14, 1944, Ben Zukerman; March 2, Sam Gervase; 
March 11, James De Angelo; March 13, John Joseph Kelly; April 7, L. Livert 
Kelly; April 18, James B. Larkin; August 3, “Dago” Lawrence Mangano and 
Michael Pantillo; December 28, Joseph Mundo; January 1, 1945, Mike Doo- 
man; April 7, Willie Tarsch; May 25, James “Red” Fawcett; July 13, Mor. is 
Margolis, and on June 24, 1946, James M. Ragen was mortally wounded. He 
died several weeks later. Ragen was owner of the coveted racing information 
concessions that he inherited from the Philadelphia newspaper publisher, Moe 
Annenberg.** 

The California picture is similar in violence and bloodshed, Starting with 
the slaying of Harry “Big Greenie” Greenberg on November 22, 1939, we sce 
the following results of gang warfare in Los Angeles: May 15, 1945, Max 
Shaman; May 1, 1946, Pauley Gibbons; October 3, 1946, Benjamin “Meatball” 
Gamson and George Levinson; June 21, 1947, Harry M. “Bugsy” Siegel; Au- 
gust 18, 1948, Harry “Hookie” Rothman, and on June 22, 1949, Edward “Ned- 
die” Herbert.” The slaying, in late 1950, of Samuel Rummel, lawyer for 
numerous underworld figures, further demonstrates the seriousness of the 
problem of crime warfare in Los Angeles. 


58 It is alleged that his prosecution actually was ordered by President-elect Hoover because the 
gangster’s carousals in his opulent Miami home had annoyed the president when he was visiting 
a friend in Florida during the winter of 1928-1929. 

5+ The above list is a digest of gang killings taken from Virgil W. Peterson, “Gambling— 
Should It Be Legalized?” J. of Crim. Law and Crimin., September—October 1949, Ppp. 259-329. 
Mr. Peterson is director of the Chicago Crime Commission. ; 

55 Digested from Third Progress Report of the Special Crime Study Commission on Organized 
Crime, Sacramento, California, January 31, 1950- 
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Another important area in which the racketeering technique is used is in 
organized labor. The labor movement in this country presents a long history 
of violence, but this was originally due to the resistance of capital to grant the 
demands of the workers. There were strong-arm labor leaders during the 
1880's and bombs or “pineapples” were often used. This type of violence 
continued until the McNamara coup in Los Angeles in 1910. This disaster 
proved the futility of such tactics even though the oppressive operations of 
capital may have provided some moral justification for any type of violent 
reaction. Louis Adamic has given us a vivid history of the relation of labor 
agitation to the contemporary rackets in his work, Dynamite." Some labor 
leaders are more suave today and prey mainly upon labor unionists them: 
selves through various forms of extortion. This subject was admirably pre- 
sented by Harold Seidman in his Labor Czars™ as early as 1938 and more 
recently by Malcolm Johnson in his Crime on the Labor Front.*® 

During the past fifteen years, “plug-uglies” of the labor movement have 
shaken down contractors by various types of extortion, siphoned off hundreds 
of thousands of dollars from the members of their unions, and, in other 
devious ways, terrorized and victimized law-abiding citizens at every turn. 
From George Scalise, former president of the Building Service Employees 
and International Union, imprisoned for stealing $60,000 from his union, 
from Joseph S. Fay, international vice-president of the Union of Operating 
Engineers, and James Bove, vice-president of the Hod Carriers Union, who 
were convicted of extorting $420,000 from contractors building the Delaware 
Aqueduct in New York City, we find many examples to illustrate criminal 
activity in labor unions. Fay was a power in the labor movement for a quarter 
of a century and was thus able to intimidate both workers and contractors 
alike. William Bioff and George E. Browne, leaders in the International Alli- 
ance of Theatrical Stage Employees were convicted of extorting $550,000 
from the four major motion picture companies under a threat of tieing 
up the industry. Both served prison terms. In Philadelphia, in 1949, three 
union leaders were heavily fined for conspiring to dominate the $125,000,000 
produce industry of that city. It was disclosed in the 60-day trial that persons 
were beaten and forced to join the unions if they wished to do business in the 
wholesale area. But these labor leaders were small fry compared to the veterans 
Joseph S. Fay, James Bove, and George Scalise. In Chicago the painters’ union 
has long been ridden with violence. For the past 25 years many killings and 
other forms of violence have characterized this union in the attempt of rack- 
eteer labor leaders to obtain control. 

Nor have organized gangsters kept out of legitimate industry, In 1943 the 
federal government conyicted the leaders of the Capone syndicate of conspiring 


58 Louis Adamic, Dynamite. New York: Viking Press, 1936. 
57 Harold Seidman, Labor Czars. New York: Liveright, 1938. 
58 Malcolm Johnson, Crime on the Labor Front. New York: McGraw-Hill, 1950. 
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to extort more than a million dollars from the movie studios. The principals 
were sentenced to 10 years imprisonment and fines of $20,000 each, Only 20 
months later four of these criminals were released on parole under circum- 
stances which constituted a national scandal. As late as December 1950 the 
Kefauver Committee stated that big-time gamblers bought up defunct brewer- 
ies or concerns that brewed an inferior grade of beer and forced taproom 
owners to dispense their product, or suffer the consequences. This is pure 
extortion. Here is a further example of the “payoff” as it operates in Chicago: 


What would it take to rid Chicago of the payoff? The payoff, in case you 
are not familiar with it, is the system of extortion whereby businessmen are 
forced to hand over money for “fees,” “contributions,” and other extra-legal 
payments to get licenses or city services which are supposed to be made avail- 
able as a matter of course. 

Even if you do not operate a business in Chicago, this system of shakedown 
affects you, because most goods that are manufactured in the area, or trans- 
ported through Chicago, contain some portion of cost which is accountable to 
the practice of extortion, 

The payoff is a common topic of conversation in any social gathering of 
businessmen, but so far, no one has been able to crack it. It operates like this: 

Let us say you are putting up a new building. Your plans are approved by 
the proper city authorities. You are ready to start construction. You need 
special permits for trucks to cross the sidewalk. You make the customary appli- 
cation through the city offices, and nothing happens. You ask the city office and 
you are told that these things have to go through the city council, and perhaps 
you had better see your alderman. 

You call on the alderman and he tells you that there are some “legal fees” 
connected with the operation. So, if you will let him have a stated sum for “legal 
fees” and also contribute to some charity in his ward, he will expedite your 
request. You make the payments, and the permits go through in fine order. 

Or take another form in which the payoff operates: A man calls on a 
medium-size manufacturer and flashes his card. He represents an insurance 
agency which is operated by two political bigwigs. He says “I want your insur- 
ance.” The manufacturer replies that all his insurance is handled by a cousin 
who has an insurance company. “In that case,” says the caller, “I want half your 
insurance.” The manufacturer gets irked and tells the caller to scram, which he 
does. 

A few days later a city building inspector calls, looks over the premises and 
tells the manufacturer that he will have to tear out two walls. “The ventilation 
is bad.” The manufacturer complies. A few weeks later, another inspector calls 
and says, “You'll have to tear out all your plumbing. It is old and unsanitary.” 
Since this would mean virtually rebuilding his plant, he pays off behind the 
scenes and the harassment ceases, 

The system has more shapes and forms than a chameleon has colors. It pops 
up almost everywhere. It involves policemen, minor functionaries, elected offi- 
cials, and probably others, behind the scenes. The cost is enormous. On liquor 
licenses alone, the cost to tavernkeepers has been estimated at nearly $3,000,000 
a year. And this cost, of course, is ultimately passed on to the consumer. 
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Visitors to Chicago are often aghast at the nonchalance with which Chi- 
cagoans admit and explain the workings of payoffs and shakedowns. They ask, 
“How can such a system go on?” “Why does a great city tolerate it?” 

The question is big and the answer is complicated. But part of the answer is 
tied up with the long history behind the customs and habits of Chicago politics. 
A system so firmly entrenched cannot be wiped out by simple words of 
criticism. It will take action, and so far, that action has not been forthcoming.”® 


Racketeering is engaged in by police in many cities. For instance, many 
tavern keepers are required to make regular payoffs to the police. In some 
districts tavern keepers violate virtually every regulation on the statute books 
merely because they have paid off the police officer on the beat. This type of 
blackmail is well-known by students of metropolitan law enforcement. 

Another racket operating today consists of a member of a crime ring entering 
a restaurant and stating that from now on he is a fullfledged partner in the 
business. The victim dares not protest because of potential damage to his 
business or retribution through official sources, Such businessmen know full 
well the close tie-up between the criminal elements and the politicians at City 
Hall. Owners of legitimate businesses, irked by next-door nuisances, may pro- 
test to city inspectors. Instead of getting relief they are suddenly besieged by 
various inspectors who advise them to make extensive repairs in plumbing, put 
in new floors, and the like. In short, the rackets are dovetailed with those in 
political power. In some cities contracts are let through favoritism, although 
each contractor must submit sealed bids. The unsuccessful bidder knows it is 
useless to protest since the person in control of the bids was either a part ofa 
racketeer group or was intimidated into letting the contract to one who was. 

The financial cost of rackets to the American people is tremendous. It would 
be difficult, if not impossible, to compute exactly the large financial toll this 
type of criminal hi-jacking takes from legitimate business, the costs of which 
are obviously passed on to the consumer in increased prices. It operates like 
an indirect tax; we are almost unaware of it, although we are fully cognizant 
of the high cost of living. An able journalist, Courtenay Terrett, wrote an in- 
teresting book on the rackets of New York City under the intriguing title, 
Only Saps Work.® In the chapter “The Homelife of the Sap,” he describes 
how the average family in a metropolitan city is unwittingly exploited by the 
various types of operating rackets. Every item of food is “jacked up” in price by 
the rackets; the weekly drycleaning bill is watered with extortion money. The 
few cents levied each day by the racketeers on every item consumed by the 
average family—items of necessity in every American home—pile up to mil- 
lions of dollars each month. The “sap” pays and pays to maintain this criminal 
form of financial extortion. 

In 1933 the Attorney General of the United States estimated the annual 
racket bill at about one billion dollars annually. The figure given by Arthur 


59 Austin Kiplinger, “The Round Table,” Chicago Journal of Commerce, January 25, 1950- 
60 Courtenay Terrett, Only Saps Work. New York: Vanguard Press, 1930. 


44 The New Prospective on Crime 


Reeve, in 1931, was three billions. Regardless of the amount one might suggest, 
it is clear to anyone familiar with the organized crime situation in this country 
that, in the last analysis, it is the average citizen who pays the bill. 

It would seem that there is little that can be done with the racketeer and his 
technique except to persist relentlessly to clean up our Augean stables of the 
political corruption that makes it possible for racketeering to thrive. To elimi- 
nate the racketeer we shall be obliged to uproot many of the most ingrained 
and cherished traditions of the American way of life. 


THE MENACE OF ORGANIZED GAMBLING IN THE UNITED STATES 


There have been two significant phases or revolutions in crime following 
World War I: (1) from the mainly conventional crimes to the big or- 
ganized gangsterism of the Capone, “Bugs” Moran days, which still persists 
today; and (2) from organized crime—risky and bloody—to the suave, less 
violent, but far more remunerative criminal syndicates, with a billion dollar 
annual turnover. This latter type of activity is characterized by the tie-up be- 
tween criminal overlords and public officials throughout the entire country. 
The emergence and development during the past decade of the gambling 
syndicates, controlling bookmaking, slot machines, baseball and prizefight 
pools, off-the-track betting, and the like, is recognized by criminologists as the 
„most prominent, the most threatening, and the least understood feature of 
our national crime picture. 

This fact is attested to by reports, during the past few years, of several state 
and city crime commissions as well as the concern of mayors’ and governors’ 
conferences. It is further substantiated by the emphasis placed on the gambling 
situation by a barrage of articles during the past two years in the large circu- 
lation magazines such as Life, Time, Collier's, Newsweek, and the Saturday 
Evening Post. Radio commentators have also devoted much of their time to 
the subject. The Annals of the American Academy of Political and Social 
Science of May, 1950, was dedicated to the ramifications of organized gam- 
bling. 

The first significant crime report exposing this sordid phenomenon was 
published by the Chicago Crime Commission in 1945. This report was followed 
by the California Crime Study Commission (1949-1950) and by a citizens’ 
survey in Massachusetts in 1949. These reports contended that the overlord of 
nationwide gambling was Frank Costello of New York, long an entrepreneur 
of big-time crime. These reports also showed, through documentary proof, 
that Costello and his lieutenants were able to thrive in various cities and states 
because of their unholy alliance with public officials. 

Those who control this gambling empire are not new figures to students of 
the national crime problem; nor to the police. Costello, his lieutenants, Phil 
Kastel and Frank Erickson, Joe Adonis, Murray Humphries, Tony Accardo, 
Jack Guzik, the Fischetti brothers, and a host of lesser lights have all been 
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known for their close association with criminal activity. Their domain is well- 
organized and immune from local and state control. This fact has been attested 
to by the findings of the Kefauver Committee, which conducted hearings in 
various large cities throughout the nation during 1950-1951. The hearings of 
this committee in New York City in March 1951 brought out many revealing 
facts that substantiated earlier findings. These hearings, together with those 
held in Washington, D. C., were heard and viewed by millions of people 
through television and established a significant precedent in disseminating 
information dealing with nationwide crime and political corruption. 


Frank Costello (second from right, at table) testifying before the Senate 
Crime Investigating Committee in New York. (International News Photo) 


Gambling, like social drinking, is widespread, It afflicts both rich and poor. 
Here is one estimate of the amount of money spent annually on gambling: 


Illegal bookmaking .....-++++essesrerreee ...$ 8,000,000,000 
Numbers (policies, lotteries) ...--- 6,000,000,000 
Slot machines .. 3,000,000,000 
Pari mutuel bets (at the tracks) <... . _ 1,600,000,000 
Football and baseball pools ...--+-+++ 45 1,000,000,000 
Legally bet in Nevada ..i..eeeeeeeeees vp oibi .  1,000;000,000 
Total $20,600,000,000°" 


As to the number of persons who gamble, the noted authority on gambling, 
Ugly Child,” Pageant, April 
de such gambling as bingo, 
fights and ball games. Other 


61 Estimated by Murray Teigh Bloom in “Gambling: America’s 
1950, pp- 12 ff. Mr. Bloom states that the above does not inclu 
beano, car raffles, state fair, carnival gambling, or local betting on 
estimates are much higher. See infra, p- 49- 
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Ernest E. Blanche, makes the following estimates: 26 million persons play 
bingo, buy lottery tickets, take part in raffles, or attempt to beat the football 
and baseball pools; about 22 million persons play dice and cards for money; 
19 million bet on athletic and political events; about 15 million play punch- 
boards; 14 million are addicted to slot machines of various kinds; 8 million 
engage in the numbers game; and 8 million play the horses,"* 

Gambling, of course, is not new. Even organized gambling in America is 
over a hundred years old, beginning when quiet localized lotteries were taken 
over by promoters. Our colonial ancestors, including much of the clergy, not 
only did not oppose the early lotteries, but actually joined in their use for the 
construction of churches and public buildings. Benjamin Franklin helped 
sponsor a lottery in Philadelphia as early as 1756, the proceeds going to the 
purchase of a cannon for the city’s defense. A church in New Brunswick, New 
Jersey, King’s College (now Columbia University), Sandy Hook Lighthouse, 
and Faneuil Hall in Boston, were all constructed by means of public lotteries. 

After 1820, local lotteries came under the control of promoters who obtained 
concessions from local committees. These ingenious gentlemen began to 
market tickets of chance all over the country. A veritable lottery mania re- 
sulted, and the promoters were paid off handsomely. 

The opposition to the lottery that soon developed was due less to the an- 
tagonism of the prevailing theology and ethics than to the sense of thrift and 
economic prudence that dominated early America. There arose a growing ap- 
prehension that lotteries were, in reality, an operation that enriched the pro- 
moters rather than the states, cities, and companies under whose auspices the 
lotteries were launched. The Pennsylvania Coal Company, for example, had 
to sell 18 million dollars worth of tickets to realize two million dollars clear 
gain from their lottery. The Legislature of Georgia authorized a lottery for 
the purpose of raising $5,000 for an academy at Sparta, and the cost of the 
lottery, exclusive of the prize money, was not less than $300,000, In fact, lotteries 
drained 144 million dollars annually from Philadelphia, over and above all 
local proceeds from ticket sales. 

It is estimated that in 1830 the public paid out some $66,500,000 in lotteries, a 
sum five times larger than the annual expenses of the federal government and 
nearly three times its annual revenue. Increasing awareness of the dangers 
inherent in the lottery prompted legislatures to outlaw it, and gradually every 
state made lottery operations illegal. 

Current opinions on the merits of lotteries differ greatly. One school of 
thought holds that lotteries have been deservedly popular in those countries 
that maintain them, that they constitute the easiest and best way of raising 
public funds, and that they curb or discourage illegal gambling. Periodically 
some state legislature is called upon to consider legalizing the lottery. Senator 
Thomas of Oklahoma advocated a national lottery to help defray the cost of 


62 See Ernest E, Blanche, “Gambling Odds are Gimmicked!” The Annals, May 1950, pp. 77-80. 
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World War II. As recently as 1949, Congressman Clemente of New York sub- 
mitted a bill calling for a national lottery to raise funds to aid disabled veterans. 

Other commentators are very skeptical of the claims advanced by the friends 
of lotteries. Dr. W. Christie MacLeod denies that lotteries are popular with 
governments that conduct them today: “There is not one of the more important 
nations conducting lotteries that. would not be glad to be rid of them, and, like 
the United States and England, be able to tax the people honestly.” He holds 
that lotteries are an extremely wasteful method of raising funds. A federal 
lottery that would suffice to raise one billion dollars annually would involve a 
total gambling bill of ten billions. From experiences of the past it is evident 
that lotteries do not lessen other forms of gambling. Rather, they stimulate 
sideline betting. If they did so in 1830, they would be more likely to do so today 
when our clever professional gamblers are only too ready to jump at any 
opportunity to get something for nothing.” 

As the lottery became outlawed, professional gamblers turned to another 
lucrative activity known as “bookmaking.” This form of gambling was popu- 
lar a century ago in the larger cities but it did not become the serious menace it 
is until Arthur Flegenheimer, better known as “Dutch Schultz,” took over 
and developed control of its operations. Bookmaking is a form of lottery that 
pays a considerable sum to the successful guesser of certain selected numbers, 
such as the total volume of daily bank clearings, the statement of the United 
States treasury balance, the runs scored in baseball games, and the pari mutuel 
figures given out at certain racetracks. Making book is quite frequently known 
as the “numbers” game and the results are thoroughly “fixed” by the pro- 
moters.” To make fixing more feasible, the numbers most widely used are 
those given out in connection with pari mutuel racing. These numbers are not 
given much publicity and can more easily be manipulated by the promoters. 
At the Jimmy Hines trial in New York in 1938, George Weinberg, Dutch 
Schultz’s lieutenant, frankly and fully described the manner in which the 
numbers or policy game was “fixed” so that the suckers could never win. Ad- 
missions to pari mutuel tracks ranged from 2 billions in 1929 to 39 billions in 
1948. Aside from those who actually attend the races there are millions of 
persons who place bets thousands of miles from any racetrack. The con- 
viction in Los Angeles of eight officials of the Guarantee Finance Company 
on charges of criminal conspiracy shows just how high up bookmaking has 

63 “The Truth about Lotteries in Amerigan History,” South Atlantic Quarterly, April 1936, 
p. 203, For a recent article on the subject of lotteries, see Stanley S. Smith, “Lotteries,” J. of 
Crim. Law and Crimin., January-February 1948, pp. 548-556, and March-April 1948, pp. 659- 
669. Also, Virgil W. Peterson, “Gambling—Should It Be Legalized?” ibid., September-October 


1949, Pp. 259-3293 (published in book form, Springfield, Illinois: Charles C, Thomas, 1951); 
and Ernest E. Blanche, “Lotteries Yesterday, Today and Tomorrow,” The Annals, May 1950, pp- 
2-77. 

64 For an analysis of how the various types of gambling operate see Louis A, Lawrence, “Book- 
making,” and John I, Day, “Horse Racing and Pari Mutuel,” The Annals, May 1950, pp. 46-54; 
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gone. The officials of this company were not publicly identified with the 
underworld, yet they were involved in a multi-million dollar bookmaking 
organization. Two members of the Los Angeles sheriff’s organization were 
involved.’ 

The bookmaking and slot machine businesses have transcended anything 
known in the days of Dutch Schultz. Today criminal syndicates have taken 
over these fields and have made them big business of the first magnitude. The 
bookmaking field in particular has been organized by ruthless promoters. 
Through “off-track” betting, these promoters have gained monopolistic con- 
trol of bookmaking. This control is achieved through the leasing of “wire 
service,” without which bookies cannot operate. Control of this service means 
the power, in any and every community in the country, to select those who can 
make book and those who cannot. The California Crime Study Commission 
(1949) has the following to say about this wire service: 


Although the “wire service” is a very juicy financial plum indeed, it is the 
aspect of monopolistic control blanketing the Nation that has made the “wire 
service” such a prize for racketeers, and such a threat to our institutions, Book- 
making is illegal practically everywhere and is always accompanied by the 
“fixing” and corruption of public officers. It has long been apparent to under- 
world leaders that the personnel and organization of the “wire service” and the 
bookmaking racket could, in the proper hands, be as effectively utilized in the 
Operation of the rackets other than gambling. According to James R. Ragen, 
who for years headed the “wire service,” the long and bloody struggle of the 
Capone Syndicate of Chicago to obtain control of the “wire service” was due as 
much to their ambition and design to use the organization of the bookmaking 
racket in the operation of unrelated rackets such as prostitution and narcotics, 
as it was to their desire to secure for themselves the immense profits of the “wire 
service.” The great danger to the public lies in this same fact, that the “wire 
service” can and does serve as a framework reaching every sizable community 
in the country upon which a whole series of criminal rackets can be organized 
and operated.** 


This system of “wire service” is made possible through some 17,000 miles 
of leased wires and racing tip sheets, which for several years were controlled 
by Moses Annenberg, Philadelphia newspaper publisher. He installed James 
R. Ragen as his successor who, by 1930, had absorbed or eliminated all of his 
competitors in this lucrative field of off-track betting. In 1939 Annenberg was 
sent to prison for income tax evasion and Ragen continued control under the 
name of Continental Press Service. Ragen was shot and killed in 1946 and 
since that time there has been considerable strife among strong-arm criminals 


85 See The New York Times, December 17, 1950. : 
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for control of this lush “wire service.” It has been alleged that the Capone 
successors now control this service.” 

The bookie operations function through spotters equipped with binoculars 
who are located outside the race track. As soon as the race is run these spot- 
ters phone the results, as well as the odds from the pari mutuel boards, to 
bookies all over the country. Speed is of paramount importance; thus it is 
essential to the success of the betting that telephone wires be under control 
of the syndicate. 

That the numbers game, or bookmaking, is deeply intrenched in our larger 
cities is attested to by the openness with which it operates. The numbers 
jargon is the vernacular of housewives, servants, small storekeepers, and the 
like. The game flourishes in many metropolitan neighborhoods and also in 
hundreds of small-town poolrooms and taprooms. In one instance in a Phila- 
delphia suburb, a bookmaker was tendered an opulent funeral upon his death, 
all expenses paid by his numbers employer—the man immediately higher up. 
This man’s loyalty to the gambling fraternity was common gossip at the 
funeral. Investigations made recently show that in many large cities hundreds 
of persons on relief supplement their incomes by writing numbers tickets. 

The slot machine syndicate, according to the California Crime Commission 
and other reliable reports of the gambling problem, is controlled on a nation- 
wide scale by the New York overlord of crime, Frank Costello, aided and 
abetted by state and local politicians. This form of gambling operates even 
more openly than does the numbers game. It is estimated by the California 
Commission that some 20 billions of dollars are involved annually in this al- 
legedly harmless pastime. Others put the “take” at 30 billions.** Although 
slot machine gambling is illegal in most communities by city ordinances and 
open gambling is illegal in all but a few states, these machines are in operation 
in most every hamlet, village, town, and city of the nation.” 

There are innumerable types of slot machines used by organized gamblers. 
The most popular at present are the “one arm bandits” and the bagatelle, or 
pinball, games. The former type of machine “pays off” when a certain triple 
combination of pictures (usually of fruit) shows up. These machines have 
long been associated with a gambling atmosphere and, while they are popular, 
have far fewer customers than do the pinball machines. 

These pinball machines have a fascinating appeal to the childlike nature of 
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“Florida’s Struggle with the Hoodlums,” Collier's, March 25-April 1, 1950. 
8 Norman and Madelyn Carlisle, “The Big Slot Machine Swindle,” Collier’s, February 19, 1949, 
. 26, 
i 69 As a sample of what takes place in Quincy, Illinois, see Gordon Schendel, “Illinois Shake- 
down: The Little Guys Lose,” Collier’s, April 15, 1950, pp. 13 ff.; in the small towns around 
Pittsburgh, see “Something Is Rotten in the State of Pennsylvania,” ibid., November 11, 1950, pp. 
18 ff, 


50 The New Prospective on Crime 


many people, both male and female, and are found in poolrooms, cigar stores, 
soft drink parlors, tap rooms, and other places where crowds of people gener- 
ally gather. They are pretty little devices, with colored lights and with pins 
that make pleasant musical sounds, The participant in these forms of petty 
gambling has no chance of winning in the long run. Everything is “fixed” and 
loaded in the interest of the promoter who controls the enterprise. It is de- 
termined in advance just how much will be paid out in winnings. The sum 
is just what is believed to be the minimum bait necessary to keep a sufficiently 
large number of suckers permanently interested. 

Estimates place the total number of pinball machines in operation in this 
country between 250,000 and 300,000, although in 1948 the United States 
Treasury received taxes from only 71,511 places where machines were op- 
erated. This is one of the anomalies of the gambling problem; the federal 
government takes these machines that operate illegally. Fifty per cent of the 
gross earnings of each machine are usually paid to the establishment in which 
the game is placed, thus making it a valuable source of revenue, It has been 
further estimated that manufacturers of such equipment produced about 4,000 
of them per week in 1947."° The turnover of these machines is high since the 
novelty appeal soon declines and a succession of new gadgets must be pro- 
vided for the moronic public that delights in playing them. 

Acting on the principles that “Variety is the spice of life” and “Play the 
sucker for all he is worth,” the pinball and slot machine controllers have suc- 
ceeded in fleecing hundreds of millions of dollars (as a minimum estimate) 
and billions (as a maximum estimate) from the little, intellectually dull people 
throughout the nation, As Thurman W. Arnold has suggested, the gambling 
promoters have learned their principles from present-day corporation finance, 
in which just enough dividends are paid out of corporate earnings to keep a 
sufficient number of investors interested in purchasing securities.” 

In short, our annual losses in the gambling realm are probably larger than 
ever before in history. Also, the element of chance has been largely eliminated. 
True gambling has been replaced by the much more corrupt principle of 
criminal deception, both in the numbers games and the slot and pinball 
machines, And a nationwide gambling ring has taken over the control of this 
reprehensible system. 

Several investigations and subsequent exposures have been made during the 
past few years that illustrate just how this nationwide gambling combine 
works. Virgil W. Peterson, director of the Chicago Crime Commission, refers 
to Costello as the “lord of the underworld of the entire United States,” In his 
monograph, Gambling—Should It Be Legalized? Mr. Peterson states “a 
sworn statement was offered by the government to show that Huey Long (the 
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‘King Fish’ of Louisiana) himself brought the slot machines to New Orleans. 
‘Costello, the czar of the slots, told a Grand Jury that Huey picked him to be 
the “lucky one” to install the machines and run them.’ ”** 

Mayor deLesseps S. Morrison of New Orleans, president of the American 
Municipal Association which represents the governments of 9,500 cities and 
towns in the United States, declared that Costello’s syndicate has become so 
powerful that “it threatens to take over the governments of several of the 
nation’s key cities” and that Costello is “one of the most pernicious influences 
in America today and probably one of the ten most powerful men in the 
country.” 

Early in 1950, President Truman called a conference of federal officials and 
asked them to scrutinize the laws to see what could be done to control the 
gambling menace. It was at this time that the Kefauver Committee was ap- 
pointed. The 81st Congress, alarmed by conditions in the nation’s capital, 
appointed a committee headed by Congressman James C. Davis of Georgia, 
to investigate crime and law enforcement in Washington, D.C." 

In December, 1950, Congress passed a law making it illegal to transport slot 
machines across state lines. This may have far-reaching effect but it is as far 
as the federal government can go in this area. However, if it can outlaw mo- 
nopolistic control of the means of communication which will make it more 
difficult for leased wire service to be used by the gambling syndicates, con- 
siderable progress may be made. But the syndicates will merely turn to the 
newspapers. If the government attempts to regulate the press, immediately 
the cry will be heard that this is an encroachment upon the freedom of the 


press. 


PUBLIC CONTROL OF GAMBLING 


It has been often suggested that the only way to deal with the gambling 
syndicates and their cohorts, the crooked politicians, is to legalize gambling 
and thus “make it respectable.” It is worth our while to examine this possi- 
bility. 

Bigetime gambling is heavily weighted against the participant. This is 
equally true of all games of chance such as the slot machine, pinball machine, 
chuck-a-luck, and other mechanical gadgets. The gullible public, in general, 
knows that the odds are against them in any gambling venture. They know 
the games of chance are rigged by the promoters. Mr. Ernest E. Blanche, points 
out that gambling of one kind or another motivates the daily lives of over 
50,000,000 Americans. He lists reasons why these persons can seldom win in a 
gambling game: every system of betting breaks down or fails sooner or later; 
the mathematical probabilities are always against the bettor; so-called games 
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of skill are really games of chance that even the most skilled players cannot 
beat. He states that most of the Irish Sweepstakes tickets sold in this country. 
are counterfeit, and that a person has only one chance in 2,000 of getting any 
money in a chain letter scheme or a Pyramid Club participation." 

In addition, it has been cogently pointed out by Mr. Virgil W. Peterson of 
the Chicago Crime Commission that practically all of the manufacturers of 
gambling equipment make their money in crooked machines. These include 
crooked dice, disguised playing cards, controlled roulette wheels, faked slot 
machines, and the like.” 

Persistent gambling brings up the fact that most participants are just as 
neurotic as heavy drinkers.’? It does little good to apprize those afflicted by 
the gambling disease that they cannot win. A New York World Telegram dis- 
patch, dated November 14, 1949, states that “Federal Employees Halt Work to 
Gamble.” It continues by stating that gambling syndicates in Washington, 
D.C, siphon off some $20,000 each week from the money placed on bets of 
various kinds by government employees alone. The total take from United 
States government buildings is estimated at five million dollars annually, 

The subject of gambling, in itself, cannot be approached from a moral 
standpoint. Those who are alarmed at the present state of affairs are not con- 
cerned with individual gambling between persons, placing bets on card games 
at home, or betting on ball games or even horse races. The disturbing factor is 
the business of gambling and the corrupt alliances between politicians and 
crime syndicates and the debauchery resulting when persons in places of trust 
succumb to the blandishments of professional gamblers. The recent scandals 
in New York City involving the throwing of basketball games by players 
corrupted by bribes is a case in point. Bank employees sometimes fall victim 
to the gambling mania and embezzle large sums of money. This latter phase 
of the menace is admirably presented, again by Mr. Virgil W. Peterson, in his 
article, “Why Honest People Steal.” 

The Chicago Crime Commission made a survey of the country to ascertain 
to what degree legalized gambling ensued and what the attitudes of the at- 
torneys general were on its success. Exclusive of permitting wagers at race 
tracks, Nevada is the only state that has legalized gambling and permits it to 
operate under licensing.’ Other states have attempted licensing of various 
types of gambling but their experience has been generally unsatisfactory. In 
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the 1950 elections, the voters of California, Montana and Arizona turned down 
legalized gambling and the electorate of Massachusetts repudiated an attempt 
to legalize lotteries. To again quote Mr. Peterson: 


Any unbiased study of the history of the gambling business makes is impos- 
sible for us to ignore certain salient facts. As a business gambling is entirely 
parasitic, It is completely unproductive. It creates no new wealth and performs 
no useful service. One factor common to every legitimate commercial enterprise 
or profession is that it can exist only because there is an opportunity of a mutual 
advantage to the operator of the business and the patrons as a class. This is true 
whether the business is engaged in the manufacture, distribution or sale of a 
product or a service. Without this element of mutual advantage the business 
cannot exist. In the business of gambling, even when fraud and manipulation 
are absent, it still operates on a one-sided percentage basis that makes it impos- 
sible for the patrons as a class to derive any benefit. . . . From time immemo- 
rial, the stock-in-trade of gambling houses throughout the country has consisted 
of fradulent devices, various cheating schemes and manipulation. 

For the most part, criminals, gangsters and swindlers have been the pro- 
prictors of gambling establishments. This is inevitable in a business that is 
tremendously lucrative and which exists only to exploit a human weakness, In 
addition, habitues of gambling houses are frequently confidence men, sharpers 
and cheats. This again, naturally results from the nature of the business. 

Licensing proposals are based primarily on the contention that because of the 
human desire to gamble it cannot be suppressed and, therefore, it should be 
licensed and legalized with the people sharing the profits instead of allowing 
the hoodlum element to reap the gains. . . . Based on past experience and keep- 
ing in mind the true nature of the gambling business it is evident that the usual 
proposals to license gambling would ultimately lead to complete failure. It 
should be clear that there is absolutely no justification for a license setup that 
would legally place the control of gambling in the joint hands of any local or 
state political machine and the parasitic professional gambling interests.*? 


The arguments against legalized gambling are plausible, But what are the 
arguments in favor of legalized gambling? Whether it is legalized or not, we 
would be obliged to rely on honest officials, including police officers, to see 
that city ordinances and state laws were scrupulously enforced. This is a big 
order. Yet it is the duty of decent citizens everywhere to demand that honest 
officials be elected to places of trust and law-enforcement. We shall get no- 
where in any phase of crime control until we have honest politicians and 
public officials. 

If gambling were legalized, there would be far less temptation for public 
officials to take graft or to identify themselves with the big-time criminal 
element. We found that driving the legal liquor trade underground, through 
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the prohibition laws, failed to work; in fact, this procedure brought out the 
gangsters and criminals in the first big lawless era the country had ever 
known. It is asserted by exponents of legalized gambling that the underworld 
can be controlled by permitting certain forms of gambling. There are certain 
social customs—referred to by many as evils—participated in by millions, 
Social drinking is one of these—which may lead to alcoholism in some cases; 
prostitution is another; and gambling is still another. Individual vices have 
been with us for centuries, Social customs cannot be stamped out by legislative 
fiat. What is needed is some form of social control, 

There are many thoroughly conscientious Americans who cannot compre- 
hend how anybody can advocate legalized gambling. They feel that this would 
mean the complete debasement of our country’s morality; it would be a verita- 
ble affront to our Christian civilization. 

Yet Great Britain is a Christian land and is blessed with no organized crime 
whatsoever. Its record for a low rate of criminal offenses committed and a 
high rate for arrests and convictions is far better than ours in the United States, 
Great Britain has permitted gambling, and today legalizes the main types that 
are outlawed here and that were so severely criticized by the Kefauver Com- 
mittee: (1) betting with bookmakers on credit by mail, telephone, or telegraph; 
(2) betting in person at dog or horse racing tracks with bookmakers or totalizer 
machines; and (3) wagering small sums by postal money order on weekly 
sporting pools. And this sane philosophy has not increased big-time crime nor 
resulted in crime syndicates controlling such activities, 

A British Royal Commission was appointed in 1949 to examine the whole 
problem of gambling in the United Kingdom and to recommend any needed 
changes in the laws. It carried on its work for two years, held 25 meetings, and 
listened to about 150 witnesses, running all the way from jurists and police 
officials to the leading gamblers of the British Isles. The Commission presented 
a report that came precisely to the opposite conclusions and recommendations 
of the Kefauver Committee, 

This British Commission on gambling held that there is nothing inherently 
wrong or sinful in gambling; that it does not contribute significantly to pov- 
erty; that legalized gambling does not produce much juvenile delinquency or 
increase the crime rate; and that it has no serious effect on general social be- 
havior. The report further states, “We can find no support for the belief that 
gambling, provided that it is kept within reasonable bounds, does serious harm 
either to the character of those who take part . . . their family circle [or] the 
community generally.” Such a conclusion is, of course, diametrically the op- 
posite of the attitude held toward gambling in the United States for the past 
century. 

Amazing as it may be to the average American reader, the Royal Commis- 
sion, following the gambling debate, actually recommended that gambling be 
made easier, so that the little man with only a few pennies of ready cash in his 
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pocket could take part in gambling as well as his more fortunate superiors in 
the economic scale,** 

As matters stand now in the United States, those who have time and money 
can gamble legally at the tracks. Yet it is illegal for others to place bets away 
from the tracks. If off-track betting were legalized much of the control of 
gambling would be taken from the criminal element. Certainly the answer is 
not to expect the impossible from public officials. They, too, are a part of 
the American scene and are under pressure from the millions of people who 
want to gamble and demand that right. 

We find many types of petty gambling not now under control of the 
criminal element. Church raffles, bingo games, drawings by women’s clubs, 
private pools on baseball and football, and the like. Many civic organizations 
make their programs attractive through private lotteries. With legalized 
gambling, punch boards, slot machines, pinball, and other such gadgets could 
be controlled. Off-the-track betting, baseball pools, and the like, could then be 
placed under the control of city ordinances. 

Aside from the election of honest public officials, federal and state legislation 
must be passed that will plug up loopholes that permit tax evasions and will 
prohibit the wire service that makes it possible for the underworld to gain 
monopoly of gambling. 

In the last analysis, however, what is needed are honest public officials and 
an efficient, incorruptible police force. This is essential whether gambling is 
legalized or not. Regardless of whether or not laws are passed to control 
gambling, there will always be millions of suckers who are willing to lose 
their money through games of chance. The problem then, is not to suppress 
gambling but to eliminate the underworld criminal in its control. 


THE KEFAUVER COMMITTEE REPORT 


We have made several references in this chapter to the Kefauver Committee, 
known officially as the Special Committee to Investigate Organized Crime in 
Interstate Commerce.** Extensive hearings were held in many of the larger 
cities of the country during its existence. The committee had power of sub- 
poena and thus was able to question many persons suspected of or known to 
be connected with the various forms of big-time crime, whether they were of 
the underworld or in public office. 

During the latter period of the committee’s investigations, the American 
public was invited to “sit in” on these hearings through television. Thus a 
dramatic incident occurred in our national life. One by one witnesses from 
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the underworld and from political life were questioned, under oath, and mil- 
lions of citizens watched with emotions ranging from curiosity to awe, amaze- 
ment, and disgust. 

The committee’s report to the Congress and to the American people was 
released on May 1, 1951. The document, containing 195 pages of small print, 
reviewed the nationwide tie-up between gamblers, racketeers, and public offi- 
cials. It demonstrated conclusively that the pattern is essentially the same in 
practically every large city throughout the country; that corruption, known as 
the “fix,” is to be found among many public officials, from governors down to 
mayors and police officials. The report pointed out that many combinations 
of top-flight gangsters and other types of criminals are relatively immune to 
prosecution, and carry on their billion-dollar syndicated crime with impunity. 
The committee contended that this shocking state of affairs threatens to under- 
mine, and perhaps ultimately destroy, the American way of life if permitted 
to continue. It called for forthright attacks on the criminal world and corrupt 
public officialdom primarily on the local level. Aside from the federal legisla- 
tion recommended, the committee placed the problem squarely upon local 
officials and the American public. 

Throughout the entire report may be reviewed the sickening recital of the 
powerful activities of gangs of hoodlums, crime syndicates, corrupt public 
officials, and tax evasion. The committee found that one of the great focal 
points of crime and corruption is Chicago, dominated by the Capone mob and 
its successor, the Accardo-Guzik-Fischetti syndicate; that in Florida, Gover- 
nor Fuller Warren allowed the power of his office to be used by the Capone 
syndicate to muscle in and control Miami’s lush gambling concessions; that 
Governor Forrest Smith of Missouri, in testifying, made assertions that were 
“incredible” concerning his relationships with the slain gangster-politician, 
Charles Binaggio; that in Los Angeles, Detroit, Cleveland, and other large 
cities, gambling flourishes on a mammoth scale; that in New York City, Mayor 
O'Dwyer failed to take action in cleaning up the many unsolved murders and 
to terminate police corruption; and that also in New York City, Frank Costello 
has a firm grip on the Democratic machine, Tammany Hall. No city, large or 
small, where hearings were held, was free from censure from this committee. 
The pattern is the same everywhere. 

The committee made seven recommendations to a state and local govern- 
ments and twenty-two suggestions for federal control of the situation, The 
former called for the creation of state crime commissions similar to those oper- 
ating in California and New York State; grand jury investigations on the local 
level to probe illegal gambling and corruption; cooperation between law-en- 
forcement agencies with greater centralization of responsibility in the interest 
of efficiency; special racket-breaking squads of local and state police; a re- 
appraisal of criminal law and sentencing practices in each state; legislation 
calling for the revocation of licenses wherever gambling operates; and citizens’ 
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crime commissions that will integrate their activities with local law-enforce- 
ment agencies. 

Taking the position that legalized gambling is not the answer to this prob- 
lem of nationwide corruption, the committee called for federal legislation in 
various areas. Among the recommendations were: creation of a racket squad 
in the Justice Department; a federal crime commission to function perma- 
nently; a closer check on incomes of known criminals by the Internal Revenue 
Bureau; a ban on shipment across state lines of all gambling devices; regula- 
tion of the interstate transmission of gambling information; stiffer penalties 
for narcotics law violators; easier deportation of criminals and other undesir- 
able aliens; tightening laws against perjury; authority to grant immunity to 
those witnesses whose testimony is essential in prosecution; and laws to pre- 
vent racketeers from entering the liquor field. 

After the Kefauver report was filed Senator Kefauver resigned as chair- 
man and was succeeded by Senator Herbert O’Conor of Maryland. Hearings 
continued from Washington, notably on the narcotics situation. Many teen- 
agers who had been addicted, were interviewed as well as persons who had 
taken the “cure” at the Federal Narcotic Farm at Lexington, Kentucky. The 
attempt was made to ascertain just where the drug supply comes from and 
how it is sold to users and prospective users, and to identify the criminal 
moguls who control’ the drug ring. Government law-enforcement officers 
called for stiffer penalties for those who peddle narcotics. These later hearings 
were also televised and undoubtedly contributed to the public enlightenment 
concerning the serious problem of narcotics, Senator Kefauver terminated his 
sojourn into criminal inyestigation by writing a book entitled Crime Is a 
Business.** 
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CHAPTER II 


Conventional Crime in the United States: 
Some Relevant Facts about Crime and Criminals 


THE COST OF TRADITIONAL CRIME IN THE UNITED STATES 


IN THE PRECEDING chapter we discussed the huge cost of big-time twentieth- 
century crime. Estimates of our annual crime bill have, in the past, dealt mainly 
with traditional crime and institutional cost. In appraising such estimates we 
must not lose sight of the vastly greater cost to society of racketeering, syndi- 
cate crime, “white-collar” crime, and gambling. Estimates of the financial cost 
of traditional crime vary. Mr. J. Edgar Hoover estimates a minimum of 15 bil- 
lions per year. In these days of inflated values one might raise Mr. Hoover's 
guess, made some years ago, to 20 or 30 billions. 

But Winthrop D. Lane’s statement about crime costs may bring us down to 
earth. He says: “Few games are so fascinating as to try to estimate the cost of 
crime, or the nation’s crime bill, judging from the number of people who do it. 
It is impossible, or at least no satisfactory way to do it has so far been found.”* 

There have been no recent over-all studies of crime costs. The Special Crime 
Study Commissions of California issued a pamphlet in 1949, entitled “Sources 
for the Study of the Administration of Justice,”® in which several pages are 
devoted to crime costs. First is cited the Wickersham Commission's (1931) 
statement that no aggregate figure could be worked out with even approximate 
accuracy, Next a statement by the U.S. Bureau of the Census (1947) is included 
that estimates the total general expenditure for corrections as 107 million dol- 
lars (an increase of 18.3 per cent over 1946). Beyond this one estimate of cor- 
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rectional expense, no other national figures are given; only by states and these 
only in certain instances. Various reports of police costs, probation, and parole 
expenditures by states are cited. 

What the Wickersham Commission had to say about costs in 1931 is cogent 
even today. The Commission stated that it was impossible to estimate not only 
the vast economic losses due to crime, but the amounts needed to carry on law- 
enforcement agencies and prisons. 

A list of some of the items to be considered in the cost of crime was submitted 
by the Commission with accompanying explanation and considerable qualifica- 
tion. The items added up to less than a billion dollars annually. That, of course, 
was in 1931. We do not challenge or defend these figures or the total, but we 
present them merely to indicate the complex ramifications of the problem. 

The first item on the list is the administration of criminal justice. Under this 
heading would come the cost of the thousands of police forces throughout the 
country and the heavy expense of maintaining the several courts of the nation— 
magistrates’, criminal, and the higher courts. Part of the maintenance costs of 
the courts, however, must be charged to civil cases also. 

‘The next item is the cost of the penal institutions and correctional establish- 
ments of the country, estimated at $125,000,000 annually, in addition to the 
money spent on parole and probation agencies. 

The third item is private expenditures for protection against the criminal 
element—insurance, armored cars, and private police protection. 

Next come the losses due to commercialized fraud, extortion, and racketeer- 
ing. 

The last item included in this crime cost is the indirect loss of the productive 
labor of prisoners and law-enforcement officers. This item is very difficult to 
compute. 

No matter how low the figure we take as the annual cost of crime in Amer- 
ica, we know it is too high, Every time a judge pounds his gavel and sentences 
a man to the penitentiary or reformatory, the taxpayers are laying out some 
eight hundred dollars annually to maintain him. The taxpayers also pay for the 
criminal’s apprehension and prosecution. It is not unusual to read of a $200,000 
trial, and many of the more modest trials cost $50,000 apiece. And again, when 
we read from time to time of the outlay for additional personnel in the police 
force, with the new and extra equipment necessary to maintain this force, we 
realize the enormous price we must pay for protection against criminals. 

We have been discussing only financial losses. High as they undoubtedly are, 
they do not tell the whole story of crime. The intangible costs cannot be meas- 
ured. The wholesale tragedy that results daily from such crimes of violence as 
assault and battery, mayhem, kidnaping, rape, manslaughter, criminal negli- 
gence, and murder is almost inconceivable. Thousands are thus affected, and 
their physical and mental suffering is very real. In addition, the innocent mem- 
bers of the families of delinquents and criminals suffer untold embarrassment 
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due to social stigma. Each year thousands of families must attempt to make 
new adjustments as a result of criminal acts. These adjustments quite often 
cannot be made, and various demoralizations result that exact a heavy toll from 
the individuals concerned. Society, in the long run, must pay this intangible 
price. We see the results of the maladjustment in bloated relief rolls, in in- 
creased institutional treatment of all types, and in the vagrant and migratory 
population. 


DOES CRIME PAY? 


As early as 1877, Richard Dugdale, prison investigator who made the classic 
study of the Juke family, warned against taking for granted the common notion 
that crime does not serve to the advantage of many. 


We must . . . dispossess ourselves of the idea that crime does not pay. In 
reality there are three classes with whom it does: 1st. The experts, who commit 
crimes which are difficult to detect or who can buy themselves off. These are the 
aristocrats of the profession. 2d. The incompetent, who are too lazy to work and 
too proud to beg, or too young for the poor-house. 3d. The pauper, who steals 
because prison fare and prison companionship offer higher inducements than 
poor-house fare or poor-house society. This stock amounts to 22.31 per cent of 
all criminals, as seen by our study.° 


Napoleone Colijanni, the Italian criminologist, as early as 1887 insisted that 
crime pays and that the honest man earns less than the thief and, in addition, 
is more likely to be injured or killed than the criminal. 

Of course, crime does not pay all who engage in it, for many of them do not 
understand the intricacies of the game they are playing. Most of the criminals 
who are caught, convicted, and sentenced to a prison term are the inept or those 
who do not have the means to employ shrewd counsel. But those who are pro- 
fessionals in the business of crime find it a fairly safe and exceedingly lucrative 
line of work. The well-trained criminal who has good biological equipment, 
and who studies what he is doing in the same serious manner as the trained 
executive in a large manufacturing company, has little cause to worry about 
being deprived of his livelihood. Of course no business, legitimate or otherwise, 
is 100 per cent safe. Risks must be taken everywhere. 

The attitudes of professional criminals follow a well-defined pattern. They 
generally feel that money, prestige, power, and personable friends may be 
gained by engaging in shady deals. Says Wellington Scott, in his autobiogra- 
phy: “Each act is a business proposition, considered from a business stand- 
point and measured only by dollars and cents and the opportunity for a clear 
“get away. ”* Another professional criminal, Danny Ahern, boasts: “There’s 
some theatres you can stick, where you can wind up with probably six grand. 

3 Richard Dugdale, The Jukes. New York: G. P. Putnam’s Sons, 1910 edition, p. 100. 
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. . . It always pays to go out and steal big.” Writing in Harper’s magazine, 
Everett Debaun graphically describes the modern art of armed robbery. He 
coolly admits technological changes in the profession, enumerates the risks in- 
volved, and boasts of the skill of the topflight men in the craft.® In the recent 
best-seller dealing with convict life, Donald Powell Wilson describes the atti- 
tudes of six inmate members of his psychological staff. All of these criminals 
fit into the pattern of the prison-wise professional who maintains that the life 
of crime represents a reasonably safe profession.’ Such attitudes as these may 
all be classed as mere boasting to compensate for inadequacy, but that scarcely 
proves these criminals wrong about their answer to “Does Crime Pay?” 

Very often the clever criminal makes money, lives an exciting life that satis- 
fies his desires, and feels comparatively safe from the law. Statistics show that 
only 3.5 persons are actually committed to prison for every 100 crimes known to 
the police.* 

It is high time that we dispense with the absurd idea that we can deter 
American youth from crime by frightening them into obeying the law. Radio 
programs portray stories from the files of the Federal Bureau of Investigation; 
in each of them, the G-men get their criminal; and at the end of each episode 
the announcer, in a deep bass voice, booms out: CRIME DOES NOT PAY! 
The reaction of one youngster to these blood-and-thunder skits was to discover 
wherein the criminals made their fatal mistake; then he said that if he were 
doing it, he could have escaped detection. The thrilling, exciting episode is 
what impresses the adolescent hearer, not the moral tagged on. 

Not the old-fashioned morality, but the old-fashioned technique of attempt- 
ing to instill it into modern youth is at fault. No one answer to the crime 
problem is adequate—least of all this slogan that crime does not pay. There 
must be more attention to a positive program that will provide a wholesome 
release for stored-up adolescent energy so that it can be directed for—rather 
than against—society. More thought and attention should be applied to the fact 
that crime does not pay society. There is almost unanimous agreement that 
the citizens of this country are paying too much for the luxury of crime. When 
we recognize what the economic cost is, and then add to that the cost in 
human misery, pain, and mental suffering, we see that crime is an expensive 
by-product of civilization for society to support. 


THE IMPORTANCE OF CRIME STATISTICS 


At the 1927 convention of the International Association of Chiefs of Police, 
a Committee on Uniform Crime Reporting was appointed. Through extensive 

5 Danny Ahern, How to Commit Murder. New York: Ives Washburn, Inc., 1930, p. 107. 

6 Everett Debaun, “The Heist: Theory and Practice of Armed Robbery,” Harper's, February 
1950, pp. 69-77- A r s 

7 Donald Powell Wilson, My Six Convicts. New York: Rinehart & Company, 1951. 

8 See study by C. C. Van Vechten, “Differential Criminal Case Mortality in Selected Jurisdic- 
dictions,” American Sociological Review, December 1942, p. 837- 
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research into crime reporting, which included study of police records and 
statutory designations of various offenses, this Committee, under the leader- 
ship of Professor Bruce Smith, prominent police consultant and staff member 
of the Institute of Public Administration of New York City, and Dr. Lent D. 
Upson of the Detroit Bureau of Governmental Research, published an elabo- 
rate guide entitled Uniform Crime Reporting: A Complete Manual for Police. 
In this volume, published in 1929, the Committee set forth standardized 
categories of offenses that were taken over in 1930 by the Federal Bureau of 
Investigation and incorporated in their Uniform Crime Reports, at that time 
a quarterly bulletin, now published semi-annually. Here may be found a 
record of crimes known to the police, offenses cleared by arrest, persons held 
for prosecution, and persons released or found guilty of offenses. 

Although it is true that, in the past, there has been hesitancy on the part of 
some police officers to cooperate with the Federal Bureau of Investigation, due 
largely to jealousy and local pride, this antipathy seems to be breaking down. 
Suspicion and fear of some abridgement of local powers has no doubt played 
a part in this early reluctance of some police officers to submit local data on 
crime, To offset this, it has been suggested that such data might well be turned 
over to some other federal agency that has no definite interest in the efficiency 
of the local police officials and can publish statistics accurately and efficiently. 

Cooperation with some uniform statistical bureau, preferably governmental 
in nature, is extremely important in collecting information regarding crime. 
It is important also to establish uniform offense categories, instead of relying 
on the hit-and-miss terms used in many jurisdictions. Robbery, for example, 
may be construed differently in different jurisdictions. There is much room 
for improvement in collecting and interpreting statistics regarding crime. 
The American Prison Association has recently compiled a Manual of Criminal 
Statistics suggesting the scope of the problem and urging the establishment of 
a central bureau of crime data.® 

Although there are still some areas where crime data are difficult to obtain— 
rural areas in particular—crime statistics are much more complete and de- 
pendable than they were. In addition to the Federal Bureau of Investigation, 
the Bureau of the Census, for many years, furnished valuable data regarding 
commitments of convicted prisoners to federal and state penal institutions 
through its annual reports, Prisoners in State and Federal Prisons and Re- 
formatories. As early as 1850, statistics of prisoners were collected by this 
Bureau in connection with the decennial census of the population. In 1926, 
this compilation of prisoners in institutions was made available to the public. 
As of January 1, 1950 this service was transferred to the Federal Bureau of 
Prisons. They are now known as National Prisoner Statistics. 

® Compiled by Ronald H. Beattie under the direction of the Committee on Research and Plan- 
ning of the American Prison Association, Walter C. Reckless, chairman, New York, 1950. See 
also Thorsten Sellin, “The Uniform Criminal Statistics Act,” J. of Crim. Law and Crimin., March- 
April 1950, pp. 679-700. 
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For many years the Bureau of the Census was interested in collecting 
national judicial or court statistics known as Judicial Criminal Statistics. Such 
data were extremely valuable since they were concerned with the disposition 
of cases by courts. The service was begun in 1932 but discontinued in 1946.° 

The Federal Bureau of Prisons, a part of the Department of Justice, pub- 
lishes annually a sizable pamphlet entitled Federal Prisons, which includes 
the annual report of the Director of the Federal Bureau of Prisons (James 
V. Bennett). This report is also valuable in analyzing the movements and dis- 
position of federal offenders, 

All the reports mentioned above are on a high plane of efficiency and ac- 
curacy and serve as a standard for cities and states, A few states also have ex- 
cellent statewide data. New York, California, Massachusetts, and Minnesota 
have developed statistical policies that compare favorably with those of the 
federal government. In addition, a number of police departments throughout 
the country annually furnish accurate uniform crime reports. Aside from the 
great financial cost, it takes considerable integration and vision to develop an 
adequate overall system of criminal statistics.* 

The figures submitted in the semi-annual reports of the Federal Bureau of 
Investigation show that in 1950 someone was feloniously assaulted or killed 
every five minutes and that during an average day 146 persons were robbed 
and the cars of 468 citizens were stolen. With the passage of the average day, 
1,129 places were entered by burglars and every 30 seconds, on the average, a 
larceny was recorded. The data further show that in 342 cities of over 25,000 
inhabitants, property stolen, exclusive of automobiles, amounted to over 53 
million dollars, of which some 10 million of value was recovered. 

The reporting of these national figures came from 3,071 city and village 
police departments, 2,115 county police agencies and 15 state police headquar- 
ters. In all, 5,211 police reports are recorded. Concerning these data received, 
the F.B.I. report states: “In publishing the data sent in by chiefs of police in 
different cities, the F.B.I. does not vouch for their accuracy. They are given out 
as current information which may throw some light on problems of crime and 


criminal law-enforcement.”** 


The following tables show (a) the estimated number of serious crimes com- 
mitted in the years 1949, 1950; and (b) the number of arrests as recorded dur- 
ing 1950 by the F.B.I. as evidenced by fingerprint cards. 

In any given year, crime of a serious nature represents about 3 per cent of 
the total number of offenses committed annually, About three fourths of all 
offenses come under the heading of traffic violations, with approximately 20 
to 22 per cent being listed as misdemeanors. 

10 See J. Crim. Law and Crimin., July-August 1948, p. 181. : k 

11 See Emil Frankel, “An Integrated System of Crime Statistics,” Federal Probation, April-June 
1945, pp. 28-32. For a more thorough analysis of crime statistics see article by the same author 


in Encyclopedia of Criminology. New York: The Philosophical Library, 1949, pp- 478-489. 
12 Uniform Crime Reports, Vol. XXI, No. 2, 1950 (Ma.ch 1951), pp. 71, 72; 74- 
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TABLE 1. CRIME TRENDS, URBAN AND RURAL: 


[Estimated number of major crimes in the United States 1949-50] 


Number of offenses Change 
Offense 
1949 1950 Number Percent 
a A akade oraaa tr eece ssseeeceeeees{ 1,763,290 | 1,790,030 | +26,740 +41.5 
Murder and nonnegligent manslaughter 6,990 7,020 +30 +.4 
Manslaughter by negligence. . . 4,880 5,330 +450 +9.2 
Rape: e.. we 16,380. 16,580 +200 +1.2 
Robbery. s.. 59,120 53,230 — 5,890 —10,0 
Aggravated assault. 78,860 80,950 +2,090 #27 
Burglary—breaking or entering. 409,400 411,980 +2,580 +.6 
Larceny—theft. 1,024,520 | 1,044,160 +19,640 +19 
Auto theft......... 163,140 170,780 +7,640 +4.7 
TABLE 2, DISTRIBUTION OF ARRESTS BY SEX, 19501 
Number Percent 
Offense charged 
Total Male | Female} Totai | Male | Female 

Totali viviviel esos « seseveeesess..| 793,671 | 717,088 | 76,583 | 100.0 | 100.0 | 100.0 
Criminal homicide ii 8 8 1.1 
Robbery....... i 2.5 2.6 11 
Assault.. ios a a 7.5 7.4 8.3 
Burglary—breaking or entering. ‘| 5.5 5.9 1.4 
Larceny—theft. .. = 8.3 8.2 10.0 
Auto theft....... $ $ 2.3 2.5 6 
Embezzlement and fraud. "i 2.7 2.7 2.5 
Stolen property; buying, if 4 A A 
son mag ; od Al 2 
Forgery and counterfeiting. i 1.5 1.4 1.8 
BDO AT pe aia i: À 1.2 SM (Ree 
Prostitution and commercialized vice. . : 1.1 5 6.8 
Other sex offenses. . . 2.5 2.3 3.8 
Narcotic drug laws... - TAEA 1.1 1.0 1.4 
Weapons; carrying, possessing, etc. À 1.3 1.4 6 
Offenses against family and children 5 1.9 2.0 dik: 
Liquor laws... ......... d TATE Veil) 28 
Driving while intoxicated. A 6.5 6.9 2.8 
Road and driving laws. ` 1.8 2.0 A 
Parking violations..... aS ` (15) (ts) (8) 
Other traffic and motor vehicle laws i 1.6 1.8 5 
Disorderly conduct. 5.7 5.4 8.3 
Drunkenness... . 22.6 22.8 20.9 
Vagrancy. 6.1 5:8 9.1 
Gambling. 2.0 1.9 2.0 
Suspicion, . 5.8 5.8 6.4 
Not stated..... 1.0 1.0 1.1 
All other offenses. 4.8 4.8 5.1 


Thousands of petty offenders, picked up as suspicious characters, or ac- 
cused of the most trifling offenses, are ultimately discharged. The police of 
our large cities spend a great amount of their time and energy settling neigh- 
borhood disputes, “running-in” disorderly persons and, in general, attempting 
to keep the peace. Because of these petty annoyances, the police, in many in- 

18 Ibid., Table 26, p. 74. 


14 Ibid., Table 40, p. 74. 
15 Less than 40 of 1 percent. 
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stances, are unable to cope with the more serious aspects of crime. Ernest J. 
Hopkins, in Our Lawless Police, states: “All police reporters know that night 
after night in virtually every city, scores of individuals are ‘run in’ without 
being charged with any concrete offense, or even being considered especially 
connected with any known offense.”*° 

Professor John L. Gillin, in his Criminology and Penology, quotes graphic 
excerpts from a report made in Chicago some years ago. It is typical of what 
may still be found ia any of our large cities: 


“Picked up 4 P.M., discharged army three weeks ago”; “just came from 
Bridewell, discharged”; “sitting in vacant flat, discharged”; “no home, dis- 
charged”; “on the street, 11:30 P.M., $25 and costs (House of Correction)”; 
“walked around Chicago all night. Belongs to 7th Regiment, discharged”; 
“loafing in depot, discharged”; “standing on corner, 5:30 A.M., discharged”; 
“sleeping on roof of building at 1 A.M., discharged”; “on railroad property, 
had fight with officer, discharged”; “on street, 12:50 A.M., discharged. Said was 
picked up because of past arrests”; “vagrancy, discharged”; “bumming, dis- 
charged”; “gang fight, discharged”; . . . “smoking cigarettes in park, dis- 
charged”; “in a restaurant 6:30 A.M., discharged”; “just out of the House of 
Correction, discharged”; “picked up at 2 A.M., discharged”; “goofing on the 
corner, discharged”; “climbing up the L road to get a free ride, discharged.” 


We do not deprecate the vigilance of the police in keeping our streets clear 
of this class of individuals, but this vast army of socially inadequate, derelict, 
and transient types is not the criminal class. They need supervision—there 
is no doubt of that—but we must label them in some way other than criminal. 
Probably a new and specialized type of public monitor will be employed in 
the future to handle this problem. This would permit the trained policeman 
to focus his attention and scientific skill on the real criminal. The millions of 
petty offenders, who no doubt annoy us, are not to be confused with our real 
criminals, 


SOURCES OF INFORMATION REGARDING CRIME AND CRIMINALS 


Students of crime and penal procedure rely heavily on the wide variety of 
sources of information that are available to the public. These sources embrace 
the published results of studies by various governmental agencies, commis- 
sions appointed by executives, such as the President of the United States or 
the Attorney General, or by governors of the various states. In addition, private 
foundations often inaugurate studies in the fields of crime and penal pro- 
cedure and publish the results. Other sources of information are the published 
annual reports of various agencies, private or public, that have as their objective 
crime prevention or control. 


16 Ernest J. Hopkins, Our Lawless Police. New York: Viking Press, 1931, p. 70. 
17 John L. Gillin, Criminology and Penology (3d ed.). New York: Appleton-Century-Crofts, 


1945, p. 271. 
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Perhaps the earliest all-inclusive survey of crime as a national problem, and 
one that is most frequently alluded to, is the famous National Commission on 
Law Observance and Enforcement. This commission was appointed by Presi- 
dent Hoover in 1929. Its personnel included ten lawyers, and a woman college 
president. They were charged with the task of studying the “entire question 
of law enforcement and organization of justice.” It is best known as the Wick- 
ersham Commission since its chairman was George W. Wickersham, a former 
Attorney General of the United States. Although this commission owed its 
inception primarily to the controversy over the prohibition amendment, its 
reports, of which twelve were published, cover a most comprehensive field. 
Its findings, based on the research of many practical men and women, as well 
as theorists in the criminological field, are still of considerable value.** 

Another vast source of data and information concerning the crime problem 
and its many implications is the Attorney General’s Survey of Release Pro- 
cedures, consisting of five volumes published in 1939-40 by the Government 
Printing Office. Started in 1935 at the request of the then Attorney General, 
Homer Cummings, it was carried on by field workers and financed by the 
Works Progress Administration. The work was started under the direction of 
Mr. Justin Miller, who later resigned to become a federal judge. He was suc- 
ceeded by Mr. Wayne Morse, now senator from Oregon. 

The Survey consists of the following: Volume I, A Digest of Federal and 
State Laws on Release Procedures (covering probation, parole, executive 
clemency, “good time” deductions, and expiration of sentence); Volume II, 
Probation (a comprehensive picture of the legal and administrative procedures 
throughout the country); Volume III, Pardon (a study of the law and ad- 
ministration of pardon); Volume IV, Parole (containing statistical informa- 
tion of approximately 125,000 parolees, and a study of parole administration 
in the several states); Volume V, Prisons (an attempt to give a coordinated 
picture of the many types of services which go to make up prison treatment to- 
day). This series of volumes is indeed valuable to the student of criminology 
and penology. 

The Proceedings of two national conferences, one on crime, held December 
10-13, 1934 and the other on parole, held in April 1938, in Washington, D.C., 
are also valuable for reference purposes, Both conferences were instituted by 
the Attorneys General in office at those times; Homer Cummings in the first 
instance and the late Frank Murphy in the second. A more recent National 
Conference on Organized Crime was held in Washington, D.C., in February 
1950. 

Still on the federal level, but dealing more with juvenile delinquency, we 
have the more recent reports of the National Conference for the Prevention 


18 In addition to Mr. Wickersham, the chairman, the commission was composed of Henry W. 
Anderson, Newton D. Baker, Ada L. Comstock, William I. Grubb, William S. Kenyon, Monte M. 
Lemann, Frank J. Loesch, Kenneth Mackintosh, Paul J. McCormick, and Roscoe Pound. 
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and Control of Juvenile Delinquency held in Washington November 20-22, 
1946. This conference was called by the then Attorney General Tom C. Clark. 
Thirteen federal agencies and departments collaborated with the Department 
of Justice in the preparation of this meeting. Over 800 representatives of 
federal agencies, state, local, public, and private groups attended the sessions. 
As a result, eighteen Reports were compiled and published, each dealing with 
some specific phase of delinquency. These reports are available through the 
Government Printing Office. Although there is considerable overlapping and 
the reports are couched in generalized terms, some of which conflict in enun- 
ciations, they are important and yaluable in assaying the problem of national 
juvenile delinquency. 

On the state and local levels we find several excellent surveys of crime. 
Perhaps the best known of these is the Missouri Crime Survey of 1925, the 
Illinois Survey in 1929, and the Chicago Crime Commission in 1945. In our 
previous chapter we mentioned the survey inaugurated by the Eighty-first 
Congress into crime conditions in Washington, D.C., and published in 1951. 
Recently a number of reports have emanated from the state of California 
that merit special attention, By legislative act of 1947, on the recommendation 
of Governor Earl Warren, Commissions were appointed to explore the follow- 
ing phases of crime and correction: “Criminal Law and Procedure,” “Adult 
Corrections and Release Procedures,” “Juvenile Justice,” “Social and Economic 
Causes of Crime,” and “Delinquency and Organized Crime.” Those dealing 
with organized crime are particularly cogent to the material of the previous 
chapter. An extremely valuable adjunct bibliography has been prepared by 
Dorothy Campbell Tompkins with the title: “Sources for the Study of the 
‘Administration of Criminal Justice.” This bibliography is comprehensive and 
thorough in listing the thousands of source books, articles, reports, and sur- 
veys over the years dealing with the problems of crime, probation, parole, 
prison labor, and other phases of the over-all problem.” 

A bibliography dealing with juvenile delinquency, privately prepared and 
published, is that by P.S. de Q. Cabot, Juvenile Delinquency: A Critical An- 
notated Bibliography.?? On the international scale, reference might be made 
to the Deliberations of the International Penal and Penitentiary Congresses 
1872-1950," which presents the questions and answers of the twelve Con- 


19 The reader is referred to these reports of the California Crime Commissions for revealing 
and informative material. They are obtainable at nominal cost from the California State Printer, 
erence was held at Boulder, Colorado, sponsored by 


Sacramento. In August 1949 a crime confi h í i ‘ o 
the University of Colorado. The proceedings, entitled “Crimes of Violence,” were published in 1950. 


20 P, S. de Q. Cabot, Juvenile Delinquency: A Critical Annotated Bibliography. New York: H, W. 
Wilson, 1946. Bibliographies on crime may be found in Dorothy Campbell Culver, Bibliography 
of Crime and Criminal Justice, 1932-1937. Baltimore: Wilson, 1939; and A. F, Kuhlman, 4 Guide 
to Material on Crime and Criminal Justice. Baltimore: Wilson, 1929. For further bibliographies 
see Kurt Schwerin, “Bibliographical Services in Criminology, J. of Crim. Law and Crimin., Sept- 


tember—October 1950, pp- 254-267- 3 EE 
21 Negley K. Teeters, Deliberations of the International Penal and Penitentiary Congress 1872- 


1950. Philadelphia: Temple University Book Store, 1949. 
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gresses of criminologists, criminal lawyers, and child welfare experts. The 
Twelfth Congress met at The Hague in August 1950. 


A REALISTIC VIEW OF CRIMINAL TYPES 


We find little value today in the once popular effort to classify criminals as 
born criminals, insane criminals, habitual criminals, accidental criminals, and 
the like, Nor is there much validity in the old single-track theories of the 
nature of the criminal. As a result of the work of Dr. William Healy and other 
psychiatrists, we have come to understand that the criminal presents an in- 
dividual problem, and we are unable to be sure just what causes a person to 
enter upon a delinquent career until we have prepared a careful case history. 
Each criminal is different and must be treated as such.** 

When a person hears the word criminal, he almost invariably thinks of the 
inmates of penal and reformatory institutions, namely, the convicts. But the 
convicts represent only a very small and limited group within the whole 
criminal class, and they throw incomplete light upon the nature of criminals 
in general. Today most of our convicts are either old derelicts or impatient, 
unruly boys. They are, for the most part, the stupid, unlucky, or inexperienced 
minority of those who commit crimes. 

We can obtain no satisfactory conception of criminality or of criminals by 
studying convicts. The crimes that convicts commit are either trivial and rela- 
tively unimportant, or they are crimes of violence, personal in nature. The 
brighter and more alert element among those who commit even the traditional 
crimes often escapes conviction and frequently evades arrest. For the most 
part, we gather into prisons only the scum of the habitual criminals and in- 
experienced youth. 

The leaders of the underworld and the large-scale “white-collar” criminals 
are the master minds and directors of organized crime and criminal evasion. 
They look upon the American public as their victims. Since they are almost 
never even arrested, we cannot specifically know who they are. Capone and 
Buchalter were crude and relatively inefficient pioneers in the field. Certain 
journalists and politicians know many of the top-flight leaders of organized 
crime but the files of the “secret service committee” of the syndicates discour- 
age the politicians from divulging the information they possess. Until re- 
cently, the public did not know the identity of those who contrel the present 
empire of organized gambling. But the California Crime Commission, in 
1949, had no compunction in naming Frank Costello as the overlord of the 
gambling empire. 

Where should we put the Insulls, Musica-Costers, Ivar Kruegers, black- 


22 "The student will be rewarded by reading Paul Reiwald, Society and Its Criminals, New York: 
International Universities Press, 1950, for its interesting and unique approach to the subject of 
criminals and court procedures. See especially, in this connection, Chapter VI, “The Criminal of 


Reality.” 
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marketeers, and others of their kind who are clothed with popular respecta- 
bility and who enjoy a friendship with leaders in army, navy, and business 
circles? They are as corrupt in their machinations as Capone, Buchalter, and 
Costello. It is a close race for criminal leadership between gangs of ruthless 
hoodlums and the suave businessmen whom we have labeled “white-collar” 
criminals. 

Below the moguls of criminal syndicates and white-collar criminals come 
such desperadoes as John Dillinger and his ilk. Recently J. Edgar Hoover 
stated that the nation had been freed from the Dillingers and his type of 
hoadlum-thug for the past “fifteen years” because such criminals were ar- 
rested before they could begin a real wave of terror. A few days later the F.B.I. 
reported that a “badly wanted gangster with a most unsavory reputation,” a 
member of the Purple Gang of Detroit, had been apprehended. It may be that 
there are no more Dillingers, but other big-time criminals, using new tech- 
niques, have taken their places. Some of these criminals steal payrolls, such 
as the million dollar robbery of the Brink’s Corporation of Boston, others are 
responsible for huge jewel thefts. The Dillinger type is not numerous and the 
depredations of this type criminal are far less costly to the public than the 
activities of combines or white-collar criminals. Next come the gangsters and 
gunmen who preserve order and discipline for their overlords in organized 
crime. Occasionally, one of these gunmen is convicted and his name gets into 
the newspapers, but it is relatively difficult to identify and convict even a 
subordinate gangster who is connected with one of the major rackets. 

At the end of the list of criminals we find those who commit the traditional 
offenses and who make up the bulk of the population of our prisons: robbery, 
burglary, thievery, petty frauds, and the like. Here we find the crimes of 
violence that are incidental to the effort to get something for nothing. In this 
group also fall those who commit crimes as a result of psychopathic compul- 
sions, temporary passion, or defective intelligence. The convicts in our prisons, 
then, are usually the least competent, the least fortunate, or the least experi- 
enced members of this group of traditional criminals. They are also the least 
influential. 

It is more difficult to estimate the number of criminals in the country than 
it is to estimate the cost of crime.*® The number of convicts and a careful clas- 
sification of their crimes (or, more accurately, of the charges on which they 
were convicted) is a poor indicator of crime for the reason already mentioned 
—that this number does not include the criminals who are too clever to be 
caught, or have too much influence to be arrested, or (if they are arrested) to 
be held or to be imprisoned. The same phenomenon is observed on the lower 

23 See a criticism of the various estimates of the number of criminals made at various times by 
the director of the Federal Bureau of Investigation; Arthur C. Millspaugh, Crime Control by the 
National Government, Brookings Institution 1937, pp- 271-273: “We are not yet able to give it 
even an approximate quantitative or qualitative measurement. We are still in the realm of guess- 
work.” 
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edge of crime in the field of minor delinquencies, where arrests are far less 
frequent among the class that has social prestige in the community. 

Many of our petty offenders are maladjusted economically, socially, or 
mentally and they need the treatment of a social case worker or of a psy- 
chiatrist. They are mentally or physically inadequate to compete favorably 
in our complex economic maelstrom. They need some sort of guidance, 
not the badgering and “pushing around” they may receive from our police 
and our courts. Thousands of these offenders are not fortunate enough to be 
discharged after they are arrested. They are thrown into county jails and 
houses of correction. Such treatment is futile and an added burden to the 
taxpayers. These maladjusted persons continue in their habits and are re- 
arrested time and again with the same stern admonition from our magistrates, 
most of whom are incapable of understanding the real social problem in- 
volved. It is easy to pound the court gavel and boom out, “Thirty days in jail.” 
Millions of dollars are spent annually by our counties and municipalities with 
nothing constructive to show for the cost. 


NEED FOR A RATIONAL ATTITUDE TOWARD CONVENTIONAL 
3 CRIME AND CRIMINALS 

Some petty criminals, if they are intelligent enough, merge into professionals. 
Then there is, indeed, a remarkable transformation in personality. Such per- 
sons stand off from normal citizens in their whole attitude toward law and 
society. The professional criminal is well satisfied with his lot. He gains social 
position in the underworld by his success in breaking the law and in avoiding 
conviction. The bigger and better his crimes and the greater his success in 
evading the officers of the law, the higher his prestige within his own group. 
There is a caste society in the underworld, based upon the degree of daring, 
color, and swagger in criminal activity and upon skill in evading the law. 
The professional criminal has only contempt for ordinary social conventions 
and the laws of society. Too often he has good reason for developing this atti- 
tude. The public opinion of the undęrworld thus favors the commission of 
crime and the breaking of laws. Scorn, if not bodily injury, may be vented upon 
the criminal who attempts to reform. He is frequently looked upon by the 
underworld as a contemptible backslider and quitter, and this feeling is shared 
by his friends, both male and female. 

Although the habitual criminal has no respect for ordinary social morals, 
there is a code of honor in the underworld that puts the code of respectable 
society to shame. The habitual criminal will rarely reveal to the police the 
name of another criminal who has mortally wounded him. He may kill a 
fellow-criminal for violating the code of the underworld, but he will seldom 
betray even the foulest stoolpigeon. He will take any risk to aid other crimi- 
nals who have done him favors in the past. 

Naturally, this is not the attitude held by the police and others who have 
painted the professional criminal as a “rat” and a stoolpigeon.” But there is 
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no doubt that honor does exist among certain types of thieves, even though we 
might be loath to admit it. Many well-known criminals are on friendly terms 
with police officers, politicians and prison officials, Among their type, they 
are known as “square” and decent, according to their “code.” 

All this makes it difficult for the criminal to reform, Usually he does not 
want to, for reform means accepting and living according to a code despised 
by the underworld—orderly society. If this initial difficulty is overcome, re- 
form is still almost unattainable. The criminal’s friends are in the underworld. 
Even when he does go straight himself, he finds it difficult to keep out of the 
hands of the law. He has many friends in the underworld who have aided and 
befriended him in the past. They importune him for help, and he finds it hard 
to refuse, This keeps him in contact with the underworld and always exposed 
to danger of arrest and another conviction. Such considerations as these should 
correct the popular illusion that every convicted criminal ought to want to 
reform and can easily do so if he wishes. 

The traditional criminal represents many types. When we come to look into 
the nature of the human beings who commit these petty traditional crimes, we 
must fall back on those who are incarcerated in our prisons and reformatories, 
or in other words, our convict population. We have many studies available 
that describe our convict population but none that tell us much about the 
criminal class as a whole. We seldom have a chance to consider any but that 
more stupid and unlucky minority of petty criminals who make up our convict 
group. In the same way that the offenses of most convicts are far less danger- 
ous than organized crime and racketeering, so the convicts themselves are much 
less impressive and capable than the master criminals and racketeers. 

Suppose we were to run down the line of law violators in a typical large 
penitentiary. What would they be like? We can use the results of such an 
analysis made some years ago in Sing Sing prison in New York State. Out of 
10,000 inmates who entered the institution for a period embracing the decade 
between 1930 and 1940: 


31 per cent were found to be without recognizable abnormalities; 
11 per cent were mental defectives; 
20 per cent were alcoholics; 
20 per cent were emotionally immature and of schizoid type; 
17 per cent were unclassified psychopathic states, and 
I per cent were insane.?* 


As a summary estimate, based on studies of convict populations, we may say 
that we would be likely to find about a quarter of the inmates mentally re- 
tarded, another quarter or more suffering from emotional disturbances, a 
quarter alcoholic or suffering from psychoneuroses, and the remainder victims 
of bad social habits brought on largely by inadequate home life. 


24 Ralph S. Banay, Mental Health in Corrective Institutions, Proceedings, American Prison As- 
sociation, 1941, pp. 377-387- 
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The term crime technically means a form of antisocial behavior that at 

resent, or at some time in the past, has so far violated public sentiment as to 
be forbidden by law. Crime, thus conceived, represents only a rather specialized 
portion of the totality of antisocial behavior. There is a large field of immorality 
that is conventionally regarded as antisocial but is not punishable by law. It 
is left to the control of public opinion. The narrow border line between crime 
and immorality is to be seen from the fact that acts, which in some countries 
are regarded ‘as crimes, are viewed merely as immoral behavior in other areas. 
Further, there are many types of antisocial behavior that are not even con- 
ventionally looked upon as immoral. Such are brutalities and intolerance in 
the family circle, neglect, economic exploitation, and the like. Then we have a 
whole class of cases that are technically known as torts. We can go to court 
about these cases and recover civil damages, but their commission is not subject 
to the penalties ordinarily meted out for crimes. 

It is usually believed that the seriousness of a crime, with respect to its 
damage to society, is the test that sets off criminality from other forms of 
antisocial conduct. This should be the case, but we allow the criminal code 
to determine what we regard as crimes. Many crimes are listed on the statute 
books solely because they were acts socially disapproved a century or more 
ago. They may not be at all serious offenses against the well-being of society. 
Other crimes are included because of the distorted fanaticism of ignorant or 
biased groups. Many of the more disastrous forms of antisocial behavior are 
not even regarded as immoral, to say nothing of being criminal. This is so 
because the dominant groups in society still approve such behavior. Many 
“white-collar” operators fall into this category. 

One result of severe laws dealing with conventional criminals, especially 
the so-called habitual criminal laws found in all but five states (these are Ar- 
kansas, Maryland, Mississippi, North Carolina and South Carolina) is that it 
is difficult to find a jury that will bring in a conviction if it realizes the decison 
will mean life imprisonment or an excessively long sentence for a trivial of- 
fense, though it be the defendant's third or fourth time before the court. Then, 
too, such laws encourage sympathetic prosecutors to permit a recidivist to 
plead guilty to a misdemeanor in order to avoid the stigma of an habitual 
criminal. F 

In a nationwide survey of habitual offender laws conducted by Professor 
Paul Tappan, he found that they are regarded with considerable disfavor in 
most of the states in which they operate. The main reasons for this lack of 
enthusiasm are “on the grounds of their excessive severity, their encroachment 
upon the powers of the judiciary, their interference with diagnostic and clinical 
goals in failing to individualize treatment according to the particular require- 
ment of the offender, and their encouragement to nullification wherefrom a 
loss in the deterrent efficacy of the law results.”** 


25 Paul Tappan, “Habitual Offender Laws in the United States,” Federal Probation, March 
1949, pp. 28-31. This article presents the date of the statute, the added penalty and under what 
conditions it is imposed. 
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Massachusetts was the first state to pass an habitual criminal law—in 1817— 
and since then it has been assumed by legislatures of most states that such 
action against confirmed criminals, calling for long sentences for a third or 
fourth offense, was the most effective way of dealing with recidivists. In 
general, the various states having habitual criminal laws call for increased 
penalties but do not make their invocation mandatory, The most famous of 
these habitual criminal laws is the Baumes Law of New York State, passed in 
1926. The former warden of Sing Sing prison, the late Lewis E. Lawes, fur- 
nishes exactly the type of information that we need for an appraisal of such 
legislation. In two reports on the 108 men who were sentenced to Sing Sing 
under the Baumes Act from 1926 to 1930, he shows that the great majority 
were not desperate criminals and that most of them had been sentenced for 
the commission of relatively trivial offenses. 

To evaluate the social gains and losses accruing from the enforcement of 
such laws, we must study the types and records of criminals committed for 
life or excessively long sentences after their convictions for several offenses. 
Only on the basis of such relevant information can we judge whether these 
laws really catch the desperate criminals and cut hundreds of millions of dollars 
from our annual crime losses. 

Yet the problem of recidivism is a serious one. Drastic legislation is not the 
answer since it is passed in an atmosphere of hatred for the criminal rather 
than one of helpfulness to society. Great Britain for many years had on its stat- 
ute books what was known as “preventive detention,” which permitted a judge 
to add extra time to the sentence for a specific offense, The Cri minal Justice 
Act of 1948 retains this provision but recognizes the futility of sending recidi- 
vists to prison with nothing to look forward to but the dry-rot of long incar- 
ceration, The new act calls for “corrective training” for all those recidivists who 
seem to have some potentiality for rehabilitation. 

What are we to do in this country with some of the recidivists mentioned 
by Professor John Barker Waite in a stimulating article “Revenge Costs Too 
Much"?2* He tells us that one Eddie Murphy was haled into a Detroit court 
and convicted for the one hundredth time; a Frank Evans had a crime. record 
of 76 convictions; and, as Professor Waite stated, he has a list of g5 similar in- 
stances of persistence in crime, Certainly meaningless long prison sentences are 
not the answer. In fact, the sentencing of criminals to long terms actually does 
not mean what is generally believed by the public. The average time served by 
all inmates of penal institutions is only two years and three months; even life 
imprisonment means, on the average, about ten years.’* Yet many prisoners do 
languish in institutions for long periods of time. They are usually the friendless 
persons who cannot secure funds or influential people to work for their com- 
mutation or release. In general, the long-term complex, held by many jurists, 

26 John Barker Waite, “Revenge Costs Too Much,” Harper's, May 1946, pp: 466-472. 

21 There are so many different types of “life” sentences that it is difficult to state just how long 


the average lifer remains in prison. For an analysis of this question, see Alfred M. Harries, “How 
Long Is a Life Sentence for Murder?” Proceedings, American Prison Association, 1939, PP. 5137 
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is a national disgrace. Treatment personnel have long contended that there is a 
psychological time in most cases when the inmate should be released with a 
good prognosis of rehabilitation. Yet he must remain many years longer to 
satisfy the judge’s sentence. We actually find a grim paradox in the area of 
penal treatment. Many inmates are released before any reformation takes place ` 
while others, who could conceivably be released shortly after entering the 
prison, remain for many years. 

Professor Waite, in referring to studies made by Professor Thorsten Sellin, 
points out that more than half of the convicts in our prisons have previously 
been imprisoned one or more times; that of some 12,370 persons sentenced 
by the courts in Pennsylvania over a given period, 12,028 had already served 
one term and that 1,235 had served from two to five previous terms in the 
state’s prisons. Professor Sellin concludes that, instead of preventing crimes, 
punishment leaves men seven times more likely to offend than those who have 
not been punished. 

It is not so much the actual length of sentence that counts but rather what 
happens to the man while in prison. Long prison sentences, with a possible 
detainer awaiting the inmate, stifle all hope of reform, The prison poison per- 
meates him, and when he is finally released he is almost helpless to make an 
adequate adjustment to free society. If we actually set out to conjure up a more 
stupid system with which to deal with criminals we could have done no better 
than to send a man to prison for a long sentence. 

Another type of law that fails in its original intent is the law making it 
illegal to carry a concealed weapon. Nearly every state has some sort of anti- 
firearms act. Only the law-abiding citizens obey the law; the criminals who 
want pistols have little trouble in securing them. Not only is this true, but 
decent citizens are usually browbeaten and insulted by the police when they 
ask for a permit to carry a gun. In those rare instances where it is difficult for a 
criminal to procure a gun legally, there is always a “black market” that sells 
pistols. Fences and some pawnbrokers will sell firearms at fancy prices to those 
who must have them for their illegal work. Gangsters have also been known 
to smuggle guns into the country and to raid state armories for firearms. 

Students of crime today lay little stress upon the older and elaborate attempts 
to classify crimes, as, for example, crimes against property, crimes against per- 
sons, crimes of passion, accidental crimes, and the like. The majority of serious 
crimes are crimes against property. The personal damage that results is usually 
incidental and unwished for by criminal and victim alike. No criminal, unless 
he is insane or feeble-minded, wishes to add liability for murder to the penalty 
of theft or burglary. Most physical violence is a result of haste, fear, excitement, 
temporary anger, or the compulsions growing out of a warped personality. 

One exception to this rule may be noted in respect to kidnaping. This crime 
was made a capital offense by the federal government in cases where the victim 
was transported over state lines and showed signs of being harmed. This dras- 
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tic punishment would prompt the calculating kidnaper to dispose of his victim 
after he had received the ransom, so that the victim could not testify against 
him or identify him. In other words, the kidnaper would be less exposed to 
conviction if he added murder to his crime of kidnaping than if he released his 
victim after carrying him across state lines and perhaps slightly injuring him. 
This is an absurd law, like others passed in a period of national hysteria. 

The annual homicide rate of 10,000 to 12,000 for this country is far higher 
than in any other civilized country and steps should be taken to reduce it.’* 
But we rarely consider suicide as an important social problem, though there 
are over 20,000 suicides annually in this country. Homicides pale into insignifi- 
cance compared to the accidental deaths, which now average 100,000 an- 
nually. Approximately three to four persons are killed every year in automobile 
accidents for every one who meets death as a result of crime or criminal negli- 
gence, Homicides are numerically unimportant when compared to the hun- 
dreds of thousands of deaths from preventable diseases and from inadequate 
medical care. 

Another unsolved but knotty problem that involves approximately 20 per 
cent of our convicts is the “detainer.” This means that the person serving a 
term ina prison on one charge is wanted in other jurisdictions for other crimes. 
It is not unusual to find a prison inmate being wanted in several states, often on 
minor charges. The detainer problem is a serious one from the points of view 
of prison administrators and parole boards since no effective rehabilitation 
can be effected in a prisoner if he knows he must serve time again as soon as 
he is released. The problem has been constantly under consideration among 
penologists but thus far no effective solution has emerged. Possible solutions to 
the problem would call for interstate compacts on the subject, reciprocal re- 
lations between states whereby all claimants to a convicted criminal (in one 
jurisdiction) would waive their detainers under certain conditions, or turn the 
matter over to the Interstate Commission on the Control of Crime for study.” 


DEFECTS IN OUR CRIMINAL LAW: MAKING CRIMINALS BY LAW 


There is no real solution for crime. No doubt much of it can be eliminated— 
especially that portion due to economic causes and arising from the gross in- 
equalities inherent in our social system. But the extent of petty crime depends 
largely on the number and tyranny of our laws. Each year finds thousands of 
new laws and ordinances added to our statute books, which are already clut- 


28In 1950 there were 7,020 murders and nonnegligent manslaughters and 5,330 negligent 
manslaughters. But, as Professor Thorsten Sellin points out, “murder is generally defined by the 
laws in such a manner that probably less than 4,000 such offenses occur in the United States 
annually.” See his article, “Crime,” in the American Journal of Sociology, May 1942, pp. 898-906, 
How many murders are premeditated or first degree cannot be ascertained since it is up to 
juries to decide this. 

29 For further details regarding the detainer and its evil effects on progressive penology, see 
Federal Probation, July-September 1945. 


76 The New Perspective on Crime 


tered with outgrown or unnecessary laws. Much of the time of police officers is 
absorbed by snooping into matters that should be left to the control of public 
opinion and common decency. Jails and prisons are clogged with men who 
are in no serious way a menace to society. 

Railroading of inconspicuous and friendless persons is especially glaring in 
our large cities in connection with members of minority nationalities or races. 
Negroes and Mexicans are discriminated against in some sections of the coun- 
try and the foreign-born in others, so that certain statistical studies often give 
the impression that these groups are more criminal than the native-born white 
American. We must be cautious in interpreting such statistics and statements 
because there is little reason for accepting the thesis that racial or national 
groups vary in the extent of innate criminality. 

Many of the laws still on the statute books of some of our states reflect ideas 
and conditions of long ago. Some years ago the state of Delaware invoked 
the notorious “blue laws” of colonial days. Hundreds of citizens were pre- 
vented from engaging in business on Sunday, others were denied the twen- 
tieth-century privilege of going for a Sunday afternoon automobile ride. The 
Attorney General, in an attempt to have these absurd laws repealed, main- 
tained he would be obliged to enforce them to the letter of the law, so that 
Delaware citizens would understand what an obsolete set of laws really meant. 
Accordingly, some five hundred citizens were arrested. Persons engaged in 
“worldly employment” on Sunday, including filling station proprietors, drug- 
gists (to fill a prescription, perhaps badly needed for a sick person), milkmen, 
and newsdealers were arrested, and many were fined. 

The municipal judge, in fining the blue law violators in Wilmington, was 
guided by what he interpreted as “necessary” work. For example, storekeepers 
were penalized if they were open to do a “general business,” but they were 
not fined if their services were indispensable. The judge added: “There is no 
more pleasant recreation than an auto drive on Sunday, but the Lord’s Day 
must be preserved.” The “blue laws” are only a part of the archaic legal picture 
confronting modern citizens of America. In one Southern state, a third suc- 
cessive failure to attend church is still a capital crime. Laws against blasphemy 
and witchcraft abound. In one state it is against the law to ride a jackass more 
than six miles an hour. In another state it is robbery to loot a building, but not 
robbery to loot a railway car, since the car is not a building. The height of ab- 
surdity is a state law in which a child may not pass from the seventh grade to 
the eighth unless he can recite the words of The Star-Spangled Banner. Recently 
it was disclosed that three Indians were sentenced to 18 years in the Idaho state 
prison for stealing sheep. They had broken a law enacted in 1864 to protect 
settlers from having their stock stolen—at a time when this was a serious loss. 
Conviction of these men made it mandatory for the judge to invoke this ex- 
treme penalty. To make matters even more serious for these lawbreakers, they 
were not given the benefit of counsel and were urged to plead guilty. 
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Another offense that causes much concern of the federal government is the 
illicit manufacture and sale of liquor—moonshining—primarily in the south- 
ern mountains. For a century or more the people living in these isolated areas 
have made “moonshine” for sale, without paying the excise tax. The Treasury 
Department points out that this illegal business is again on the increase, ap- 
proaching a “multi-million dollar industry.” Agents of the Alcohol Tax Unit 
seized 8,649 distilleries during 1948 and arrested 9,498 persons. Of this number, 
4,746 were convicted. Little constructive work has been done to offset the pre- 
vailing mores of these mountain folk; thus they will persist in their occupation 
and we shall continue to use punitive methods for behavior, illegal though it 
is, that is understandable to social scientists. 

At the same time, we are unduly hasty in creating new crimes by statute. 
In 1931, 76 per cent of all the inmates of federal and state prisons had been in- 
carcerated for committing acts that had not been crimes 15 years earlier. Since 
1900 some 500,000 new state laws have been enacted. Our state penal codes 
are antiquated, often absurd, and in disagreement one with another. A felony 
in one state is a misdemeanor in another. A crime punishable by life imprison- 
ment in one state calls for only a few years’ sentence in another. Grand larceny 
is interpreted to mean theft of as little as $15 in one state; in another it involves 
amounts of over $200. 

Out of this welter of antiquarianism and confusion, a rational, modernized, 
and integrated system of criminal jurisprudence must emerge if we are to 
make any progress in dealing with criminals. A real effort at legal uniformity 
throughout the country should be attempted, so that serious forms of anti- 
social conduct are listed as crimes, and all acts that are not a challenge to social 
well-being are expunged. Especially should we remove from the statute books 
acts that are purely a matter of taste or private morals. 

The inept offender is not familiar with this maze of law. The more expert 
criminal is well acquainted with the various penal codes and conforms his 
professional acts to their provisions. Judges sentence the offender according to 
the provisions of the penal code, so we find that those convicted are often the 
“small fry,” who either are unfamiliar with the law or do not have the proper 
legal connections. There is a general practice by which an offender may plead 
guilty to a lesser offense and thus save time and expense to all concerned. The 
well-informed professional criminal frequently saves himself a long prison 
sentence by taking advantage of this practice. 

It would not be an exaggeration to state that 50 to 75 per cent of those actu- 
ally convicted and sent to prison are either ignorant violators of the law or 
those who do not have the financial resources to fight their cases. The profes- 
sional criminal is protected by the “war-chest” accumulated by his gang over 
a period of years; he or his bosses employ the best available lawyers, who usu- 
ally see to it that he escapes a prison sentence completely or is sentenced to a 
nominal term with a more or less speedy discharge. As Professor Frank Tan- 
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nenbaum says: “If we may generalize from these eighty cases [representing a 
study of offenders in Massachusetts in 1933], a persistent offender has almost 
seven chances in ten of escaping any effective penalty when charged with a 
serious crime.”*° 

No significant change in the philosophy of penal treatment can be consum- 
mated until our penal codes are drastically amended and a rational system 
of criminal procedure developed. This radical suggestion is not made by 
dreamers or sentimentalists, Insistence upon a repressive philosophy is out- 
moded. Penal history has shown that where punishments are severe and prison 
sentences are long, crime increases. The more progressive jurists are unani- 
mous in their conviction that a new order must be ushered into our legal and 
penal philosophy if we are to cope with the serious problem that confronts 
this country. Instead of dealing with crime as we have in the past, there must 
be brought to each trial a complete knowledge of the criminal, including his 
background, his potentialities, his habits, and his modes of social thinking. 
The disposition of his case must be determined in the light of these data. 


OUR CRIMINAL YOUTH 


Students of the crime problem are constantly referring to the fact that it is 
the older youth who seem to be predominant in the courtrooms, jails, lock-ups, 
and prisons of the nation. This significant situation was noted by the Wicker- 
sham Commission as early as 1930 when it reported that 54.8 per cent of the 
prisoners in our adult institutions had been under 21 years of age when com- 
mitted. The Uniform Crime Reports for 1950 show that 30.5 per cent of arrests 
were of youths less than 25 years of age. They were charged with 54.1 per cent 
of robberies, 61.6 per cent of the burglaries, 45.4 per cent of the larcenies, and 
67.3 per cent of the auto thefts. Approximately one-half of all crimes against 
property were committed by this same age group. The total number of youths 
arrested on serious charges during the year was 242,369." 

The same story comes from Britain. Dr. John Bowlby of the Tavistock 
Clinic of London points to the fact that nine out of ten crimes committed by 
youths deal with larceny. He shows that 72 per cent of all offenses, aside from 
drunkenness or violation of traffic ordinances, deal with theft and fully one- 
half are committed by youths under 21 years of age. Of that number, fully 20 
per cent are under 14 years of age. 

Disturbing as this situation is, we must exercise some degree of caution 
about indicting modern youth. We have no way of knowing how many youths 
of the same age group were criminal in earlier years. There were few data 
assembled prior to the first quarter of the present century; the Wickersham 


30 Frank Tannenbaum, Crime and the Community, New York: Ginn, 1938, p. 256. 
31 Uniform Crime Reports, Vol. XXI, No. 2, March 1951, p. 109. 
32 John Bowlby, Forty-Four Juvenile Thieves: Their Characters and Home Life, Baillitre, Tindall 
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Commission was the first serious study made of the crime problem. One should 
also point out that many youths from favored groups commit delinquencies 
and even crimes without being counted. This situation is cogently described by 
A. L. Porterfield in a comparative study of representative college students and 
juvenile court cases. Of 417 students who participated in his study, all were 
guilty of committing at least one offense listed; the average number of offenses 
committed by men prior to entering college was 17.6; after entering college, 
11.2; and by the girls in pre-college days, 4.7. We find that certain types of 
offenses are considered “smart” by in-group individuals and also that differ- 
ential treatment is often afforded college men and women by authorities and 
administrative officials.** 

In 1938 an illuminating and provocative book, Youth in the Toils, by Leon- 
ard V. Harrison and Pryor M. Grant, graphically pictured the problem of 
delinquent youth. The authors pointed out the demoralizing conditions that 
surrounded youthful offenders when they were thrown into the jails, prisons, 
and courts of metropolitan New York City. This book greatly influenced the 
American Law Institute, composed of members of the bar, professors of law, 
and other outstanding students of criminal procedure, in attacking the prob- 
lem of delinquency among the older boys and young men of the nation. At 
its annual meeting in May 1940, the Institute drafted an act that it hoped would 
eventually be adopted in every state in the Union. Under this act a Youth 
Correction Authority in each state would deal with young men and girls in a 
specialized court, where the best scientific treatment would be available. We 
shall discuss the development of the Youth Correction Authority in Chapter 
XXXVIII. 

There are many reasons why so many young people are prone to crime. 
Our socioeconomic structure has within it some of the seeds of disorganization 
and frustration. The old-fashioned family discipline has broken down, Divorce 
and desertion are on the increase, leaving as an aftermath many frustrated 
children. The complexity of our civilization, the increased contacts and stimu- 
lation of urban life, as well as new concepts of education that develop a spirit 
of premature sophistication without a philosophy of self-discipline—all must 
be reckoned with. 

The existence prior to World War Il, of a large body of idle youth from 17 
to 21 years of age was a relatively new situation in this country. The psy- 
chology of the leisure class—something-for-nothing, and only saps work—had 
seeped down into the mass of citizens. Many lower middle-class families dis- 
liked putting their children to work immediately upon graduation from 
high school, even though an apprenticeship job at a skilled or semiskilled 
trade might lead to a fairly well-paid job for life. Besides, until recently, there 


88 “Delinquency and Its Outcome in Court and College,” American Journal of Sociology, Vol. 
49, 1943, pp- 199-204. See also William F. Byron, “Social Causes of Crime,” in symposium on 
“Crimes of Violence,” Boulder, Colorado Conference on Crime, August 1 5-18, 1949, pp. 12-16. 
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have been few opportunities for young men to learn a trade. During the Great 
Depression, in many situations where a job had been open to a young man 
of this age—17 to 21—public opinion insisted that he yield his place to an older, 
family man. The late war made possible the absorption of this group, especially 
if they were able to pass the rigid tests, physical and mental, set up by govern- 
mental agencies. Other thousands were accepted by industry if their particu- 
lar aptitudes and earlier training permitted them to make the necessary ad- 
justments demanded by modern large-scale production. 

Aside from the something-for-nothing psychology that has influenced ado- 
lescent youth, we must take cognizance of the degree of mental illness existing 
among a large number of children and young adults. This situation was force- 
fully brought to our attention by John L. Thurston of the Federal Security 
Administration when, in a chance remark before a Congressional Committee 
in 1949, he stated that out of the average school room of thirty children, three 
would spend some of their lives in a mental hospital. This estimate was at- 
tested to by psychiatrists when reporters wanted verification. 

We are living in an era that is making a definite attempt to discover and 
diagnose the frustrations of children and adults. The psychiatric profession 
is making a deep impression on not only students of the delinquency problem 
but on the general population. 

Some years ago, Courtney Ryley Cooper reviewed the crimes of the 1930's 
committed by “young punks.” His book, Designs in Scarlet,” was widely 
read, although it was criticized as too spectacular. But it is through journalism 
and journalistic style that the change in the thinking of the layman comes 
about; not by the dry stilted phraseology of the professional journals, Another 
such book, written by a person using the pseudonym of William Bernard, 
relates in a sensational manner the exploits of juveniles during the recent past. 
This writer is well-informed, and he paints a gruesome picture of confused 
and frustrated youth, many of whom are young girls and children.** 

A few years ago a carefully written series of articles appeared in the Minne- 
apolis Tribune, authored by Victor Cohn and entitled “Who Are the Guilty?” 
This writer stated that during 1946, 808 boys and girls under 21 years of age 
were arrested in this country for homicide. Of these, 256 were under 18, and 
69 were under 15. The first six months of 1947 saw 415 juveniles arrested for 
murder.” According to the F.B.I. report, 736 persons under 21 years of age 
were arrested for criminal homicide. 

Without mentioning the names of these youngsters, let us look at a sample 
of the record for 1947 as compiled by Mr. Cohn: 

March, a 14 year old Albany, N. Y. boy hanged a boy of 8 from a tree “on 
an impulse.” 

April, a 14 year old Milwaukee boy shot his benefactor in an argument “over 


84 Courtney Ryley Cooper, Designs in Scarlet. Boston: Little, Brown, 1939. 
85 William Bernard, Jailbait. New York, Greenberg, 1949. 
86 See his articles, December 1948. Later quotes reprinted by permission from Mr. Cohn. 
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chores.” In the same month an 18 year old schizophrenic, discharged from 
the navy, shot and killed his sweetheart and carried her body in a car to Pasa- 
dena. 

July, a Sacramento, California honor student, aged 14, murdered a girl 
playmate, aged 10, with a hammer because of “a supreme desire to kill some- 
body.” 

September, a Newark, N. J. boy, aged 14, kidnaped and strangled a boy, aged 
11, to prove he was “no sissy.” A Jersey City girl, aged 17, battered her brother, 
aged 10, to death “because my parents gave him more love than I got.” A 15 
year old Chicago boy stabbed a minister’s wife in a parking-lot “stick-up.” A 
Gainesville, Georgia boy who hated school, murdered a taxi-driver “to keep 
from paying the fare.” 

October, a 12 year old Chicago boy stoned to death a playmate, aged 7. 

November, a Bakersfield, California girl, aged 13 beat a 5 year old girl to 
death in a cave. 

These are only samples. The years since have revealed equally as many 
tragic murders among frustrated youth. In 1949 a young Philadelphia boy, 
aged 16, brutally murdered a boy he had never seen before because, as he 
said, “He made fun of my chemistry set I got for Christmas”; a Roanoke, 
Virginia choir boy killed his sweetheart. The story is the same year after year. 

Some of these young killers should have had psychiatric treatment while 
they were still in the preadolescent stage. Had they been critically observed 
while in school, there is no doubt that certain symptoms of abnormal behavior 
would have manifested themselves. Follow-up treatment might well have been 
of much social benefit. 

Few objective studies have been made of young killers to determine why 
they kill or what type of persons they are, One such study, however, conducted 
by the Ohio Bureau of Juvenile Research, is of interest. It describes 54 cases 
of boy and girl homicides between the ages of nine and nineteen, Comparing 
these 54 cases with over 8,000 unclassified delinquents, involving the years 
from 1921 to 1947, the observation made was that a great similarity exists be- 
tween children regardless of offenses. This similarity manifests itself in such 
items as intelligence, emotional instability or “normalcy,” age, and physical 
condition. Aside from one lone homicide case, the bulk of the young killers 
committed their crimes without premeditation. Most of them, on being ques- 
tioned as to motive, cited “mistreatment, continued irritation or dictatorial 
interference in their personal liberties.” The study’s conclusion makes this ob- 
servation: “Only rarely do children who commit homicide show a tendency 
to manifest anti-social and non-cooperative attitudes, or a tendency that, given 
the same degree of constructive attention as to other delinquents . . . they are 
as good a social risk as those who commit any other form of serious delin- 
quency.”*” It is highly important that more studies of young killers be made 
before we do more than generalize why they commit such violent acts. 

87 State Bureau of Juvenile Research, Department of Public Weltare, Columbus, Ohio, August 
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The attention of the country was focused recently on a class of juvenile 
demons who play macabre games with their automobiles. Ralph Wallace, in 
an article in Collier’s magazine, calls this perverted form of play “teenicide.”** 
The bizarre “games” played by these irresponsible juveniles are known by 
such names as “chicken” in which a car, going some 60 miles per hour, is per- 
mitted to guide itself with no one at the steering wheel, but with the occu- 
pants sitting in the seats; “sport” which calls for the youngsters to crouch on 
the floor of the car, each one operating clutch, brake, accelerator, independ- 
ently; and “dip-thrill” in which the car is run at terrific speed over depressions 
in aroad.” 

In addition to the preponderant number of youthful criminals who drift or 
jump into crime, there are many hardened young crooks and murderers who 
are “graduates” of gangs of juvenile criminals. Periodically we read of shock- 
ing conditions in our large cities. Gangs of young thugs, 15 to 17 years of age, 
attack and “muss up” defenseless strangers. When apprehended and ques- 
tioned as to their motives, they merely say they do not know. In San Francisco, 
for example, gangs of young boys roamed the streets, armed with knives, 
knucklers, chains, and other weapons, attacking passersby. It developed into 
a municipal problem of serious importance.‘ The citizens of Brooklyn were 
also recently disturbed by youthful gang warfare. But even these criminal 
gangs are, in part, produced by the same general social and economic condi- 
tions that encourage youngsters to drift into crime. 

How much of this berserk behavior among the youth of the land is due 
to drug addiction we do not know. Certainly the peddling, sale, and use of 
narcotics among juveniles has become a major problem in many areas of the 
nation, especially in some of our larger cities. Estimates of the number of 
youthful addicts, not only of marijuana but of heroin as well have varied 
widely but all authorities agree that there was a decided upswing in drug 
addiction among juveniles during 1950 and the early part of 1951. The Senate 
Crime Committee, headed by its new chairman, Senator O'Conor of Mary- 
land, felt the subject was of importance enough to conduct hearings in Wash- 
ington in June, 1951. Several states, as well as the federal government, im- 
mediately began to study possibilities of coping with the menace."* 

A number of interesting angles of attack on the problem of juvenile delin- 
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quency has thrown considerable light upon our understanding of the sub- 
ject. First, we had statistical studies of the symptoms, or typical expressions, 
of juvenile delinquency. These have shown that lying, stealing, truancy, 
running away from home, “incorrigibility,” pathological stubbornness, sex 
offenses, and various destructive acts are the more usual manifestations. Next 
came the effort to provide intensive individual study or case histories of typical 
juvenile delinquents. The pioneer here was Dr. William Healy, who began 
his work in Chicago in 1909 and later went to Boston to assume the director- 
ship of the justly famous Judge Baker Guidance Center. He found that most 
cases of juvenile delinquency are the result of a bad social environment, a 
warped personality, or both. Obviously, the bad environment often helps to 
create the warped personality. 

While Healy’s work was primarily devoted to an analysis of the personality 
of the juvenile delinquent, a new attack on the problem was launched by 
Clifford R. Shaw in Chicago in 1926. He examined the areas in which delin- 
quent city youth live, a contribution that we shall set forth in detail elsewhere. 

In addition to this pioneer work of Shaw and his associates, we must refer 
to Professor Frederic M. Thrasher’s study, The Gang. One of the most preva- 
lent and challenging trends in the behavior of juvenile delinquents is their 
tendency to band together in gangs that carry on a large number of borderline 
acts of criminal behavior. Thrasher has done a signal service in the field to 
clarify the relationship of gang life to delinquency. Out of a wealth of ex- 
perience in studying the activities of some 1,300 gangs, he thus summarizes 
the conditions that make for delinquency in our modern confused life. First, 
those conditions in family life that make for neglect of children, such as pov- 
erty, immigrant maladjustments, disintegration, and ignorant, unsympathetic, 
immoral, or greedy adults. Second, “the failure of present-day religion to 
penetrate in any real way the experience of the gang boy.” Third, the inade- 
quate schooling that fails to interest the boy of this age. Fourth, the lack of 
proper guidance for these spare-time activities that are of vital importance in 
developing “wholesome citizens.” In short, the gang boy is handicapped 
throughout his entire career since those institutions and agencies that generally 
have meaning to the growing child have broken down in his case or, at best, 
are woefully weak. 

Recently attention has been focused on the arrested sexual development of 
many delinquent youths. We shall deal with this phase of the problem in our 
next chapter.** 


42 See Manfred Guttmacher, Sex Offenses. New York: Norton, 1951; also S. U. Lawton and 
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Special Criminal Types and Problems 


THE MOVEMENT TOWARD the establishment of specialized institutions for crimi- 
nals has been slow. The traditional prison has been a “catch-all” for any 
person convicted of an offense, whether he be afflicted by emotional imbal- 
ance, retarded mentality, or deep-seated psychosis. 

In recent years good penology has insisted on separating convicted persons 
as to type. More and more the public is being convinced that many types of 
persons who have violated the law simply do not belong in the conventional 
type of prison; rather they need special treatment in special institutions. 


VAGRANTS AND MISDEMEANANTS 


Many vagrants are socially inadequate, and usually they are arrested for 
some petty act. Loitering is tantamount to crime in many cities and small 
towns. Sitting in a railroad station without a ticket, in an attempt to keep 
warm, makes a man liable to arrest and a night in the city lockup for loitering. 
Some years ago one of the writers witnessed a sterile form of treatment of a 
vagrant in Columbus, Ohio. An enterprising magistrate announced, with 
some newspaper fanfare, that he would sentence vagrants to the rock pile. One 
young man, anemic and without friends, was arrested as he sat in the Union 
Station of that city. He was arrested, clamped into jail, and brought before 
the judge the following day. As he could employ no counsel, the Public De- 
fender took his case. The youth had hitchhiked from Massachusetts and was 
on his way to Indiana to join an uncle who offered him a job. Completely 
exhausted, he had gone to the railroad station to sleep. Despite his rundown 
physical condition he was sentenced to ten days on the rock pile. Such legal- 
istic stupidity as this is deplorable. 

Without minimizing the problem of vagrancy, we insist that it should not be 
a penal offense but should call for a specialized form of treatment. Thousands 
of these community derelicts could be kept out of jail if facilities were available 
for scientific and rational treatment. Society has never had an understanding 
concerning the marginal man, the derelict with his social and economic in- 
adequacies. Today, in our large cities, he is cared for, if at all, by church 
missions. These organizations attempt to minister to his physical needs on a 
relatively low level—cheap food and a “flop,” sometimes in return for sawing 
cordwood, caning chairs, or making brooms, but they are not equipped to 
deal with his emotional problems. This approach is woefully inadequate 
despite good intentions. Vagrants, panhandlers, hoboes, and “bums,” should be 
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taken off the streets and sent to a county or regional farm and, if at all possible, 
be emotionally rehabilitated. If they cannot be rehabilitated, they should be 
cared for in decent surroundings, free from physical restraint. We have this 
social debtor class with us always and they should not be permitted to create 
“jungles” in our cities. In fact, a forthright plan, universally adopted by our 
metropolitan centers, could clean up the problem of vagrants and panhandlers. 

Petty offenders are all too likely to be contaminated by their contacts in 
the common jail or workhouse. For this reason it is essential that they be 
segregated and receive effective treatment. It is highly unfortunate that magis. 
trates who are political appointees can decree what disposition shall be made of 
misdemeanants and vagrants, Some 200,000 of these misfits, who could be 
saved from a sordid jail experience, are shunted in and out of jails and work- 
houses annually. With proper treatment, thousands of these misdemeanants 
and vagrants might be diverted into constructive channels. 

Our forefathers looked upon many petty misdemeanants as “town charac- 
ters” and bothered very little with them. Certain allowances were made for 
their shortcomings, such as “his mother is a hard-working woman,” or “his 
wife belongs to the church,” or for some equally “illogical, but locally sound 
reason.” In the old days this class was not usually put in jail and was saved 
from the vicious effects of such an experience, They were even known to steal, 
to get drunk, or pick a quarrel, but they were dealt with by good “old-fash- 
ioned” tolerance, 

It is well known that vagrants and the constitutional misfits prefer to re- 
main loose in society. They like the makeshift methods of mission charity. 
Thus they can live a desultory existence, pauperized though they are. They 
would probably resist any effort to place them in an institution or farm com- 
munity. The alternative, which has proved successful in Britain, is to give 
them a subsistence pension. There are no tramps or “bums” in England, Every 
male person gets a subsistence pension that enables him to maintain his own 
“diggings” and purchase his own food and clothing. In America, we do not 
seem to be prepared for this solution to the vagrant problem. 

Effective community action is important in dealing with the vagrant class. 
Odd jobs can be found for many of them; medical treatment might well clear 
up many of their difficulties. Social clinics would answer the problem most 
effectively, but since they are so infrequent throughout the country, it is as» 
sumed the only other solution is to throw these persons in jail, keep them 
there for a brief period, and then release them to the same situation as pre- 
vailed before, Thus, they go through the institutional treadmill periodically, a 
liability to their families and community, until they end up in the potter’s 
field. The problem of the vagrant and petty misdemeanant has not been 
conscientiously and intelligently approached in this country. When and if it 


_ is, we are sure that any rational solution of this problem will not involve 


imprisonment. 
In some of our large cities Houses of Correction or workhouses are main- 
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tained for the reception of this class of person. These establishments are, as 
a rule, administered on about the same low level as our county jails. Although 
some types of low-grade work, or farming, may be furnished, most of those 
sent to these places are too old, too sick, or too debilitated to be productive. 
Hence they merely lounge about the cell blocks or yard, “pushed around” 
by ignorant or poorly trained guards. Occasionally we read of some scandal 
occurring in such a place. In Philadelphia, in 1949 a 39-year-old derelict was 
fatally overcome in a punishment cell by “exposure to high temperature.” 
The coroner refused to sign a death certificate in any terms other than that 
this unfortunate man was killed through sheer neglect. This was the second 
such tragedy occurring in Philadelphia’s prisons. In 1936 four convicts in the 
Holmesburg county prison were roasted to death in a punishment wing, in 
mid-summer, when the guards turned on the heat in the radiators 


THE TREATMENT OF DRUG ADDICTS 


The problem of drug addiction as well as the trafficking in narcotics is cer- 
tainly not new. But considerable publicity was focused on the situation recently 
because of the information that thousands of juveniles were becoming addicts. 
An outraged public called for thorough investigation and, as a consequence, 
the Kefauver Crime Commission held public hearings during June of 1951. 
Several addicts were interviewed as they told their stories to members of the 
committee. The call for more drastic penalties for those convicted of peddling 
drugs rather than a complete study of existing legislation was the result of 
these hearings. 

Many persons who take narcotics chronically are not drug addicts in any 
sense of the word. Those who use drugs in moderation are comparable to per- 
sons who drink alcohol in moderation or use tobacco to get relief from nervous 
tension. The true drug addict, like the real alcoholic addict, is a definitely neu- 
rotic type whose addiction is a disease. This is not true of those who use nar- 
cotics in moderation. One of the evils of the legislation curbing the use of 
narcotics is that it has made criminals of even the mild users, Lumping all who 
use these drugs, either mildly or in extreme degree, in one common class of 
criminals and addicts leads to confusion and folly. 

Accurate knowledge of the causes of real drug addiction has been supplied 
by psychiatrists rather than by general practitioners. It is now definitely dem- 
onstrated that most serious cases of drug addiction are the result of neurotic 
conditions, namely, mental and neryous disorders. 

There are many ways in which drug addiction may be acquired. Some get 
the habit from medical treatment where opiates are prescribed for the relief of 
physical pain or insomnia. In the days before narcotics became more difficult 
to obtain, addiction frequently resulted from self-medication and from the 
use of patent medicines containing opiates. The drug laws have made it more 
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difficult to market patent medicines containing opiates, but such abuses have 
not been entirely eliminated. It is not likely, however, that a normal person 
will become an addict, even if he intermittently uses powerful narcotics. True 
addiction is unusual unless the person has a deep-seated mental disturbance 
or is living under adverse conditions from which he desires to escape by means 
of narcotic euphoria. Many deviates, prostitutes, and criminals use drugs and 
alcohol to buoy them up and make them more oblivious to the difficult con- 
ditions under which they live. Dejected criminals are taught the drug habit 
by addicts who have been committed to prison for punishment or treatment. 
Jails and prisons are the last places drug addicts should be sent. 

Alarmist literature and the propaganda of the crusaders against drug ad- 
diction have created a grotesquely exaggerated impression of the danger to 
society from the drug addict. He is commonly presented as a bold and danger- 
ous criminal, likely to plan and execute all sorts of violent crimes. Joseph F. 
Fishman gives a fair presentation of the conventional conception of the drug 
addict, as we meet him in literature and drama: 


Across the stage an emaciated figure slinks. His skin is yellow, his eyes are 
feverish, his hands shake. He is in the stage of physical decay which verges 
on a complete debacle, yet presently he will commit the most nerve-wracking 
crimes with a coolness, strength and endurance unknown to healthier normal 
men, For he is the narcotic addict of romance, and the drug he takes, it appears, 
transforms him from a weak, cowardly wreck into a swaggering, brutal, gun- 
toting desperado, who proceeds to shoot indiscriminately anyone whose hands 
do not reach into the air as high as he thinks they should.? 


Fishman thoroughly debunks this traditional illusion about the addict. Not 
more than one-fourth of those who are committed to prison for violation of 
the narcotic laws are actually criminals. And this criminal fourth-are minor 
offenders almost without exception, As Fishman says: “A group of more trivial 
offenders you could not find anywhere—except in other narcotic cells. All the 
more shocking and sensational crimes are conspicuous by their absence. Petty 
thievery, vagrancy, disorderly conduct and various minor offenses—these fill 
the record.”* Even the petty thieves steal mainly to get money with which 
to buy the drugs they passionately desire. Drug addicts are almost never found 
among the organized criminals, racketeers, and gangsters. This is substan- 
tiated by A. R. Lindesmith, who says: 

Drug addicts are often regarded as the most dangerous and heinous criminals 
and are linked up with killing and tape. This delusion has been smashed so 
many times that it is useless to devote serious attention to it. Suffice it to say 
that students of drug addiction have always been in unanimous agreement that 
the crimes of rape and murder are rarely committed by drug users.* 
2J. F. Fishman and V. T. Perlman, “The Real Narcotic Addict,” The American Mercury, 
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It is well-known that professional criminals will have nothing to do with 
a drug addict, partly because he is at the mercy of police when they take his 
drug away from him. Almost any addict will tell the police all he knows to 
get another supply of drugs. Besides, an addict does not have the coolness or 
steadiness of nerve required by a modern gunman. Therefore, it is entirely 
evident that, if drug addiction is an evil, it is an evil in itself and not because 
it incites addicts to serious crimes against either person or property. As Dr. 
Ben Karpman puts it, when they get their drugs “addicts as a group are any- 
thing but criminally inclined.” 

There is no scientific cure for the confirmed user of narcotics except pro- 
longed psychiatric treatment, preferably skilled psychoanalysis that will 
remove the motivating mental causes of the addiction. Unfortunately, such 
treatment is extremely rare. Men with sufficient means to pay for psychoana- 
lytic treatment usually have money enough to get all the narcotics they desire. 
Occasionally, a well-to-do addict with sufficient insight and balance to recog- 
nize his plight will turn to a psychiatrist for aid. In such cases gratifying cures 
have been recorded. 

Many well-informed students of the narcotic problem criticize drastic legis- 
lation, such as the Harrison Anti-Narcotic Act of 1914 and the Jones-Miller 
Act of 1922, which makes a shambles of the narcotic problem rather than a 
cure. These students suggest, as the only sane method of procedure, adequate 
health education and the concentrated effort to eliminate the supply of nar- 
cotics. They recognize the necessity of curbing the underworld trade in drugs, 
but they are opposed to making criminals out of a group of unfortunate in- 
valids, the victims either of their own internal conflicts or of irresponsible 
medical quacks and patent medicine vendors. 

Many eminent experts in this field hold such opinions. Dr. Karpman says 
that until the Harrison Act was passed “things seemed to run along as smoothly 
as was possible under the circumstances.” There was no greater increase in 
addiction than in the other neuroses. Few addicts were criminals. But when 
the law was passed, users of drugs were compelled to lie and steal to get them. 
Our prisons began to fill up with drug addicts. He believes that the Harrison 
Act produced more petty criminals than the Volstead Act, and that it created 
the dope racket, which is almost as serious as the liquor racket was before 
repeal.’ Lindesmith believes all that is needed is a new interpretation of the 
narcotic acts, so that it will no longer be criminal for a physician who registers 
under the act to prescribe drugs for those who need them. The punitive fea- 
tures of the act could be applied only to the persons who handle the drug for 
profit and purposes of exploitation.’ We are emphatic in stating that the use 
of narcotics should not be a crime and that drug addicts should not be treated 
as criminals. The problem confronting the community is the care of the gen- 
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eral run of addicts who can ill afford to buy narcotics and who become a bur- 
den to the police and to themselves. Society must recognize addicts as sick 
persons in need of hospitalization and careful treatment, free from stigma of 
punishment or reproach. A more careful program of control to regulate the 
sale of narcotics would eventually cut down the number of those who would be 
sent to prison for trafficking in drugs. So far as addiction is concerned, penal 
incarceration is no solution. 

The federal government maintains two narcotic farms for addicts, one at 
Fort Worth, Texas and the other at Lexington, Kentucky. The Lexington 
institution, known as the U.S. Public Health Service Hospital, was opened in 
1935. Up to January 1, 1948, 11,041 individual addicts had been admitted and 
a total of 19,482 first and readmissions. This is an average of four addicts per 
day. Of these, 2,199 have been women (the female branch was opened in 1941). 
Although many of the inmates have been committed by the federal courts on 
charges of violating narcotic laws or the marijuana tax laws, a large propor- 
tion have been voluntary commitments. An addict may commit himself at a 
nominal fee, one dollar per day, and remain until he himself decides to leave. 
Those committed by courts, aside from probationers who have a determinate 
sentence, are kept until discharged or until their court sentence expires. In 
one year, from 1947 to 1948, it is significant that 73 per cent of the admissions 
were voluntary (960 out of a total of 1,324). 

It is difficult to make studies dealing with cure or relapse since many who 
are discharged fail to respond to inquiry. We have two studies available, one 
by Dr. Michael J. Pescor, dealing with those patients who were discharged 
during the year 1936, and one by Dr. Victor H. Vogel, dealing with patients 
discharged between 1942 and 1946. In Dr. Pescor’s study, made five years after 
discharge (1941), he found that the status of 32 per cent was unknown, 12 
per cent had died, 47 per cent had relapsed, and only 9 per cent were known 
to be abstinent. In Dr. Vogel’s study 22.3 per cent of the men and 29.8 per 
cent of the women (excluding those voluntary inmates who had left contrary 
to advice of the physicians) were reliably believed to be off drugs; 35.1 per 
cent of the men and 26.6 per cent of the women were believed to have relapsed. 
The status of 42.6 per cent of the men and 33.6 per cent of the women was 
unknown. Although these results are none too encouraging, Dr. Vogel believes 
that since 54 per cent of the men and 61.5 per cent of the women are believed 
not to have sought admission to any other hospital it is some indication that 
they may be off drugs. Of course, since so many drug addicts learn how to 
handle their vice without serious ill effects, it may be that many discharged 
addicts relapsed and managed to adjust themselves to their habit.” 

We have discussed the topic of drug addiction in order to bring to the reader 
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some of the more modern attitudes toward the problem. It is the belief of 
many students of the problem that we need a re-orientation toward the con- 
trol of the use of drugs. For example, in England any person addicted to the 
use of drugs may legitimately procure them from physicians. The only re- 
quirement is that the person must satisfy his need through the same medical 
doctor. Records show that drug addiction in Britain is not a serious menace 
and that the use of narcotics has not increased. Many students believe that the 
legal restraints imposed by the Harrison Narcotic Act have thrown the traffic 
in drugs into the hands of racketeers and that many of those arrested for using 
drugs or for peddling them have been exposed by “stoolpigeons.”*° 

As an example of the police philosophy of the Federal Bureau of Narcotics 
we find that a carefully documented Canadian film, “The Drug Addict” was 
banned by H. J. Anslinger, chief of that Bureau. This film was sponsored 
and paid for by the Canadian Government and was supervised by the Cana- 
dian Mounted Police. Its producer, Robert Anderson, won the Canadian Na- 
tional Film Award for 1949 and the film won high praise in the United 
Nations Bulletin of November 15, 1948. Mr. Anslinger asked the Department 
of State to ban the film because it violated the American Motion Picture Code 
but, acording to A. R. Lindesmith, “he tacitly admitted that it was because it 
did not support the police philosophy of addiction which he sponsors.”™ 

Like prostitution, drug addiction is one of our serious national problems. 
But this is largely due to the fact that we have made them highly moral prob- 
lems. With a more scientific attitude and a healthier moral code, there is 
reason to believe that these problems, in addition to alcoholism, will finally 
be controlled, if not solved, to the satisfaction of all save those who entertain 
mid-Victorian attitudes toward personal conduct. 


THE PROBLEM OF THE CHRONIC ALCOHOLIC 


We consider the chronic alcoholic in the same light as the drug addict. He 
is definitely a sick person. In New York State the chronic alcoholic is regarded 
as a sick person and is thus eligible to workman’s compensation. 

Chronic alcoholism should not be considered a crime. The alcoholic needs 
hospitalization and psychiatric treatment. He should not be sent to jail to 
sleep off his drunk. It is not unusual for persons who collapse on the street, 
suffering from organic or constitutional ailments, to be taken to jail by police 
officers. In Philadelphia several years ago, a respectable woman, a waitress in 
a large club, collapsed on her way home from work. She was taken to a 
lockup by an ignorant officer and died in her cell from apoplexy. Austin Mac- 
Cormick has pointed out the complete lack of intelligent insight prevailing in 
police and court treatment of chronic alcoholics and common drunks. He 
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enumerates about a dozen things we do and do not know about this subject. 

We do not know how many persons are arrested for drunkenness in the 
course of a year; we merely have sample statistics, most of which come from 
the reports of the Federal Bureau of Investigation, and these are not com- 
prehensive. We do not know how many of those arrested for intoxication are 
chronic’ alcoholics. We do not know how many of those arrested are convicted, 
or what disposition is made of their cases: suspended sentence, probation, fine, 
jail sentence, state farm, and so on. We do not know, except in general terms, 
to what institutions they are sent, what these places are like, what care and 
treatment they receive there, and what medical services are available. We do 
not know what those arrested, or even those sentenced, are like; their age, 
race, education, employment history, familial status, mental status, and their 
social and economic backgrounds. We do not know where they come from, 
or where they go upon release, or how many, if any, show signs of having 
been benefited. We do not know how much the penal and correctional process 
of dealing with alcoholics costs. . 

We do know: that a veritable army of human beings charged with intoxi- 
cation passes through our police stations, courts, and jails every year; that 
many of them are alcoholics, and nothing but the most scientific and prolonged 
treatment can cure them; that they (and the common drunks) benefit little 
from the penal and correctional treatment they receive and are more likely 
to be harmed by it; that most of those sent to institutions go to county jails 
for very short sentences, often as low as five days and sometimes only two 
days, and that they return time and again; that our jails are notoriously bad, 
with medical services generally inadequate to care for the physical ailments 
and psychotherapy of any sort practically unheard of; that a few of the state 
farms and larger city institutions have made an attempt to treat alcoholism 
in a scientific way but are defeated in this program by the lack of psychiatric 
personnel and the shortness of the sentence. 

When we survey the facilities of the country that are available for the scien- 
tific treatment of the alcoholic or dipsomaniac, from the moment he is arrested 
until he is finally released, we find practically nothing. When the judge sen- 
tences an alcoholic to jail for a few days he rarely receives any treatment and 
is demoralized by the conditions surrounding him. He is looked upon as a 
common drunk, but he may be suffering from a serious disease that only a 
psychiatrist can cure. Mr. MacCormick cites a situation that can occur in many 
cities. It may be three o'clock in the afternoon when a judge sentences a man 
to a day in jail, but the jail day terminates at four o'clock, so the offender spends 
one hour in jail; or, if he is sentenced to two days, he has already served one 
of them within the hour. This is sheer nonsense, especially when the case is one 
that calls for sober thought and scientific therapy. 
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Even so-called misdemeanant farms attached to city or county jail systems 
do little therapeutic work. It is too often assumed that merely a month or two 
at hard work in the open air will cure the inebriate of his habit. Two institu- 
tions, mentioned by Mr. MacCormick, that attempt some scientific treatment 
of these cases are the Bridgewater State Farm in Massachusetts and the Indiana 
State Farm, near Greencastle. Bridgewater has resident physicians and psychia- 
trists (for it handles the criminal insane). But, to quote MacCormick, “no 
informed person could claim for Bridgewater that it has an adequate and effec- 
tive program of care and treatment for alcoholics. Its chief advantages are that 
the alcoholics serve relatively long sentences under better living conditions than 
ordinary jails provide. . .with some sort of medical service that care for physical 
conditions and psychiatric treatment in acute cases at least.” He adds that the 
officials at the Indiana institution “very honestly admit that they recognize the 
inadequacy of their program, especially in view of the shortness of the sentence 
imposed.” 

Mr: MacCormick comments on the New York City Penitentiary on Rikers 
Island, a modern $10,000,000 plant with a seven-story hospital, a trained per- 
sonnel of 79 on its medical staff, and a visiting board of 93 specialists, including 
seven psychiatrists. But even here, the officials admit that not much can be done 
with the chronic alcoholic, since most inmates are sentenced to 30 days or less, 
and the turnover is high. 

The fantastic claims, so persistently made in the past, that large numbers of 
criminals are chronic drinkers have been exploded in recent years. In the study 
of Sing Sing convicts, summarized in our previous chapter, it was found that 
no more than 20 per cent had been long-term alcoholics when they committed 
the crime. Chronic alcoholism, then, is much more of a social problem than it 
is a penal problem. 

It has been estimated that of some 60,000,000 consumers of alcoholic beverages 
in the nation, 3,000,000 are excessive drinkers. According to Dr. Selden Bacon of 
Yale, about one-fourth of this number are compulsive drinkers with the re- 
mainder being labeled “chronic excessive drinkers.”** Thus anyone who drinks 
excessively is a troubled individual and in need of some sort of personality 
treatment. About 85 per cent are males between the ages of 20 and 65. This 
represents about 6/4 per cent of all males in that age group. 

There are two movements or organizations in the country that are accom- 
plishing much good in this field. These are: the Research Council on Problems 
of Alcohol and the Yale Plan of Alcoholic Studies. The former spearheads 
physical, medical, and psychological research in various parts of the country; 
the latter explores clinical treatment areas, offers instruction of physicians, 
social workers, community leaders, and educators through its publications. 


18 Dr, Seldon Bacon, “Alcoholism: Its Extent, Therapy, and Prevention,” Federal Probation, 
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The Yale Clinic Plan conducts a public clinic where treatment costs from 
$60 to $100 per patient. It is conducted by psychiatrists, social workers, and 
nurses. As much psychiatric advice and social case work investigation as 
possible are provided, though not as much as can be done in a private clinic 
where the cost would be much greater. Improvement has been noted in over 
50 per cent of all cases treated and in go per cent in which the patients have 
cooperated faithfully. If such public clinics were made universal many more 
alcoholics could be cured and the cost would be far less than the two and a half 
billion dollars paid annually to the government in liquor taxes. At present 
only about $590,000 is available annually from all funds to study and treat 
chronic alcoholics, compared, for example, to over 150 million dollars to help 
cure tuberculosis and a far greater sum to cure polio. 

One should also emphasis the work of Alcoholics Anonymous, an organi- 
zation of “cured” alcoholics that operates nationally on the basis of group ther- 
apy. This is a specialized form of Buchmanism, or the Oxford movement. 
Although its technique is more inspirational than medical, it has effected re- 
markable cures throughout the entire country. Its members, filled with mis- 
sionary zeal, devote much of their time to seeking out victims of drink and 
encouraging them to lift themselves by their own bootstraps. They visit 
prisons, jails, hospitals, and any other place where chronic drunks may be 
found. It is estimated that there are about 25,000 persons associated with this 
organization. 

It is not our purpose to explore the causes of alcoholism nor to review the 
various excellent studies being undertaken in the field to effect cures.’® In 
earlier times it was believed that all human ills were caused by drinking. Later, 
it was believed that persons drank in order to drift away from their social 
and economic problems, that if the “problem” was cleared up the alcoholic 
would be cured. Some students now believe that the true alcoholic may differ 
physically from others; that he possesses a unique metabolism that affects 
his response to alcohol and his ability to handle it." From the foregoing, it is 
obvious to the reader that the problem of chronic drunkenness is a knotty 
one; that science offers no clearcut solution. Yet, it is equally obvious that 
punitive methods have distinctly failed. It is time to rely entirely on the best 
science has to offer. 

The solution offered by the new penal program includes the devélopment 
of a number of colonies of the farm, forestry, or work-camp type on the in- 
determinate sentence basis. Scientific treatment primarily by medical men 
should be carefully worked out. The victims should have adequate housing, 

14 For an analysis of the Yale Plan see Raymond G. McCarthy and Edgar M. Douglass, Alcohol 
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plenty of wholesome food, recreation and relaxation, a work program suited 
to their needs and potentialities, and medical and psychiatric analysis and 
treatment. Custody should be provided, but this is not a serious problem 
with such cases, Inmates should not be released until they are materially 
helped and then only under careful parole supervision, 

Only when alcoholism is considered as a problem in public health and 
mental hygiene, rather than as lawbreaking to be punished, will any definite 
progress be made, 

Drunken driving is another problem and distinctly apart from that of the 
chronic alcoholic. It is a serious offense, and prompt measures should be de- 
veloped and enforced that will discourage it. But a jail sentence or a fine will 
not solve the problem. A stiff fine has little meaning to a spendthrift rake or 
to a man of means; and it may prove financially burdensome to a poor man. 
A jail sentence may work even more havoc on the family of the offender since 
his earning capacity is affected by a sojourn in jail. Suitable cures take con- 
siderable experimentation. Impounding the driver’s car or revoking his license 
has been attempted in some places, but this works a hardship if the man’s car 
is used in his work. Nevertheless, we are convinced that hundreds of persons 
can be kept out of jails and prisons for drunken driving if the problem is 
attacked in a more workmanlike manner. 


PROSTITUTION AND ITS TREATMENT 


Prostitution, like poverty, is one of the oldest social problems. It antedates 
the dawn of history, and in its present manifestations is more difficult to con- 
trol than ever before. 

As an institution it has been prevalent in this country ever since colonial 
days. Many prostitutes migrated from Europe along with other colonial set- 
tlers. Some were transported along with other criminals. The sermons of 
ministers, the criminal laws, the writings of travelers, and reports of jail 
conditions all attest to the existence and extent of prostitution in colonial 
America. How significant prostitution has been and is as a social institution 
is debatable. Certainly there is a vast literature on the subject. The Kinsey 
report seems to be skeptical of the role prostitution plays in the gratification 
of the sex appetite when it states: “For an activity which contributes no more 
than this does to the sexual outlet of the male population, it is amazing that 
it should have been given such widespread consideration.”** 

Prostitution flourished during the nineteenth century with the growth of the 
eastern industrial cities and the rise of western mining towns, in both of which 
there was a large contingent of unmarried males. The European system of 
frank and candid regulation of prostitution was rarely adopted in this country, 
though St. Louis experimented with public regulation from 1870 to 1874. The 
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more general tendency was to herd the prostitutes into segregated areas, known 
as red-light districts. These were frequently very crude in western frontier 
towns, where the prostitutes lived in small informal dwellings known as 
“cribs.” There was little provision for medical inspection in these segregated 
areas, and gambling and vice were all too common there. 

About 1912 a wave of puritanical zeal, set off by the investigation of prosti- 
tution in Chicago, swept the country. Volunteer committees sprang up in ur- 
ban cities, gathered information about prostitution, and campaigned against 
segregated districts. Chicago abolished its red-light district in 1912, and more 
than 30 cities soon followed, not to mention hundreds of smaller communities. 
Wiping out the segregated areas simply scattered prostitution, driving it into 
respectable neighborhoods and increasing streetwalking. The notable increase 
in the congestion of cities made prostitution easier to hide. The growing pop- 
ularity of the automobile and the easy accessibility of the public taxi put much 
sexual vice on wheels. 

After stamping out the red-light areas, authorities could not effectively con- 
trol prostitution. It remained informal, disorganized, and more dangerous to 
public health than ever. The attempt to put down interstate traffic in prosti- 
tutes, through the Mann Act of 1910, accomplished little that was intended 
by its sponsors and turned out to be the largest single asset in today’s blackmail 
racket. 

The vice racket is one of the most lucrative forms of organized underworld 
activity. The strictly businesslike organization that dominates the world of 
racketeering has taken control of prostitution. It is managed on a national or 
regional basis. The vice ring controls prostitution in most of our leading 
cities, The approved proprietors of houses, and the prostitutes themselves, are 
carefully listed and rigorously supervised by the racketeers. The girls are 
frequently shifted from one city to another, and even more often from one 
locality in a municipality to another—partly to evade discovery and prosecu- 
tion, and partly to increase the novelty and appeal of the girls. They are kept 
under thorough control and discipline and are intimidated to prevent deser- 
tion and exposure of the racket. For the first time in the history of American 
prostitution, many prostitutes have become prisoners in the profession. 

Perhaps the only gain that has come from the gradual taking over of pros- 
titution by the vice rings has been the increased introduction of prophylaxis. 
The racketeers have the sagacity to recognize that a diseased prostitute or 
an infected customer is poor business. So thrift and greed have been able to 
accomplish more in the way of social protection and the prevention of disease 
than the moral indignation of reformers. 

Most prostitution today is cither that controlled by the vice racket or the 
clandestine operations of streetwalkers. But the more attractive of the street- 
walking girls are being picked up in ever larger numbers by the vice racket, 
subjected to medical treatment, and put to work, In our large cities the old- 
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fashioned house, dominated by the “madame” is rapidly disappearing. Pros- 
titution flourishes nowadays in conjunction with taprooms, pool halls, small 
corner candy stores, roadhouses, and other places where men congregate. 
Only a few girls are available at a time but these are shifted about by those who 
control the vice. Tribute is levied by police officials, much of which is in the 
form of petty graft called a “shakedown” rather than through a businesslike 
contract between the racketeers and the higher-ups in the city government. 
This more formal type of levy, however, is prevalent in many places through- 
out the country. 

There are two sharply divided schools of thought on handling the problem 
of “the world’s oldest profession.” The moralists and purists attack prostitu- 
tion head on, without considering the underlying causes of the trouble or the 
complex aftermath of their campaigns. They close up segregated districts and 
houses of assignation and throw the streetwalkers in jail. They do nothing to 
remove the causes of prostitution; they simply spread it where it cannot be 
effectively controlled or inspected. But they cannot really suppress the practice, 
so long as the demand and the supply exist. Various forms of subterranean 
contacts with prospective customers are provided through taxi drivers, bell 
hops, and others; thus prostitution is quite thoroughly removed from any 
salutary public scrutiny. These shortsighted purist campaigns have had the 
particularly disastrous effect of making prostitution an ideal field for the 
racketeer. 

The more practical school argues that we cannot do away with the evil with- 
out removing the causes and that such causes cannot be speedily removed. 
This involves segregated districts, public licensing, thorough medical inspec- 
tion, the protection of prostitutes from exploitation by irresponsible third 
parties, and appropriate public health education and measures. This program 
will not necessarily bring a utopia, but it would surely create far more whole- 
some conditions than now exist. Typical of this more dynamic attitude is that 
of the United States army which, during World War II at least, regulated and 
controlled all prostitutes in the vicinity of army camps and took strict prophy- 
lactic measures in regard to soldiers who had been exposed, The only criticism 
to this program, and it is a serious one, is that it merely enlisted the young 
bobbysoxers and Victory girls in camp communities to cater to the soldiers as 
a patriotic duty. Thus many young girls became infected venereally as well as 
learning the reprehensible art of easy virtue. 

The reasons why women and girls enter the profession are numerous but 
the economic and psychological motives lead. Often the economic pressure 
does not take the form of sheer necessity. Many prostitutes, not of the “kept 
woman” variety, come from the domestic servant class where the ordinary 
material needs of life are relatively well provided, but life is drab and their 
vanity makes them desire better clothes and jewelry. Girls employed for long 
hours at low wages in the poorer classes of stores calculate that they can earn 
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more money with less effort as prostitutes. There are many “call girls” who 
cater to hotel guests but who, for regular employment, work in many of the 
swankier women’s shops of our large cities. These girls are sophisticated and 
alluring and sell their services high. In fact, one-hundred-dollar-a-night call 
girls are not averse to having their photographs in magazines and papers. 

There are, of course, many instances in which women, in sheer destitution, 
turn to prostitution to obtain food, clothing and shelter. The number of girls 
who go into prostitution because they have been betrayed in their innocence 
by irresponsible rakes is very small, despite the popular and romantic notion 
that most prostitutes enter the profession for this reason. Along this line, it 
is of interest to note that as early as 1882, Charles Loring Brace, the great hu- 
manitarian and child-saving worker, scotched this contention by stating: “Pub- 
lic women of this kind are not generally, as is supposed, the victims of 
deception and wronged by men.”** 

A considerable number of women become prostitutes because of their in- 
ability to resolve their infantile sexual urges. This point of view has been 
admirably developed by the British psychiatrist, Dr. Edward Glover.” It is 
his contention that many prostitutes are psychologically and sexually insecure, 
that is, insecure of love, and possess an unconscious urge to obtain revenge 
for neglect. Thus they turn to prostitution where they can find what to them 
is the best method of meeting their personal desires. They voluntarily choose 
this life and rarely leave it. Quite often wives of impotent men become occa- 
sional prostitutes. Many young girls, raised in slum areas where an informal 
prostitution is frequently practiced before their eyes at an early age, enter the 
profession through pathological imitation. Not a few homosexual women be- 
come prostitutes because in this type of life they can most easily and safely 
gratify their desires with other prostitutes, for prostitutes are often given to 
homosexual practice. This trend is also coming to be extensively commer- 
cialized, Lesbian women, in increasing numbers, have relations with prosti- 
tutes as a relatively safe and convenient method of satisfying their homosexual 
and erotic desires. Shrewd racketeers have capitalized on this situation. 

Dr. Ben Reitman, astute student of prostitution, lists many types as: juvenile, 
potential, amateur, young professional, old professional, field workers or 
streetwalkers, bats or superannuated, gold-diggers or boulevard women, kept 
women, loose married women, and call girls.” 

Prostitutes, then, are an extremely diverse lot—like other women. Some are 
very intelligent, others are feeble-minded. Most of them are relatively attrac- 
tive, considering the class from which they are drawn; otherwise they would 
gain few customers in their profession. Certain elementary loyalties and vir- 
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tues are particularly noticeable among them. They are pathetically devoted to 
their personal paramours. They resent any special exploitation of their associ- 
ates. They are notoriously generous with the money they earn. They are usually 
loyal and devoted to dependent relatives. The conventional picture of the pros- 
titute, thoroughly mercenary with a heart of stone, is true only of some who 
have been long in the service and have become thoroughly disillusioned and 
cynical. 

Some of the reasons men patronize prostitutes are cogently reviewed in the 
Kinsey report: a lack of sexual outlets in other directions; it is substantially 
cheaper than marrying or supporting a girl; they can forget other responsi- 
bilities or worries such as fear of pregnancy.”* 

What is to be done with prostitutes who are sent to jails and to reforma- 
tories? Prostitution in many states is a crime, But it is absurd to round up 
streetwalkers, arrest and send them away for treatment, unless there is some 
object other than to penalize them for plying a trade that is condoned by 
enough people to make it profitable. Arrest is not a deterrent, for most prosti- 
tutes carry on, no matter how often they are arrested. 

A superintendent of a reformatory for women in one of our largest states 
told one of the writers that the program he had been pursuing in his institu- 
tion merely “cleaned up the prostitutes, taught them how to make up and fix 
their hair in the latest style and thus prepare them for a higher class clientele 
upon release.” Cynical though this may be, it is true in many cases. What 
does the prostitute, sent to a reformatory for plying her trade, have to look 
forward to upon release? She is taught housework, sewing or needlecraft, 
laundering, or some other such activity. She receives medical treatment if she 
needs it. Then she is paroled, returned to the city she came from, and expected 
to be contented in a house job where she usually receives in a week what she 
formerly received from one night’s “work” in a house of prostitution. 

Our recommendation is to abolish the section of the penal code that makes 
prostitution a misdemeanor, and then to regulate and control it along more 
scientific lines. If prostitutes are to be arrested, they should be taken to a de- 
tention home and turned over to some group other than the police. Here they 
might be examined for infection, interviewed by social case workers or psy- 
chiatrists, and (on the basis of information gleaned from these interviews) 
individually diagnosed and treated. If there are cases where tangible help can 
be given, some plan of rehabilitation should be encouraged and worked out. 
The program should be sociological and medical in nature rather than nar- 
rowly moralistic. But if they are institutionalized, in the sociological sense, 
they should be permitted to go their way without penalty. 

Every effort should, of course, be made to dry up the sources of the profession 
by attacking the incipient causes. The problem is to discourage young girls 
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approaching adolescence from entering the field. How best can this be done? 
Certainly sex education in the schools would help.” Knowledge concerning 
the ravages of syphilis and gonorrhea as well as the physiology of pregnancy 
and childbirth should be honestly imparted without moralizing. Counseling 
services should be expanded and guidance programs for marginal girls be 
strengthened. Sympathetic and understanding policewomen in the larger 
cities should make this phase of their program one of high priority. Some 
integration of child-guidance clinics and the public schools could be con- 
summated so that those young girls who show signs of infantilism of sex life 
might be referred to psychiatrists. 

An experimental approach to the problem of prostitution has been under- 
taken in Baltimore, Maryland under the Protective Service Division of the 
city’s Department of Welfare, and by the Rapid Treatment Center. The case 
work technique is the basic and underlying motive in this work. At the former 
agency, case work is supported by the authority of court action in the form of 
probation for one year, while at the latter center the only authority is the 
worker herself. She has but two interviews with the girl in nine days. In this 
short time she must stimulate and lay the foundation for a change in the 
behavior and attitudes of the client. The main function of the Rapid Treat- 
ment Center is to give medical treatment for syphilis. 

Results in Baltimore have proved that many prostitutes, when offered under- 
standing, trust, and sincere treatment, want to change their life patterns, In 
this relationship some girls are able to nurture the positive self that has been 
denied them in all their thoughts and action. 

Until a program can be inaugurated that will insure eliminating the rack- 
eteer and placing definite control of the problem in the hands of public wel- 
fare agencies, we can expect no adequate solution of the problem of prostitu- 
tion, But prostitutes should not be sent to penal institutions, no matter how 
kind the superintendents are or how understanding they may be about the 
problem. At present, the great majority of the girls and women in our state 
reformatories are, or were, prostitutes. The money saved by keeping them 
out of these prisons could well be applied to paying the salaries of trained 
personnel, including case workers, psychiatrists, and medical physicians who 
would handle each case on its individual merits. 


22 In an article urging a courageous program of sex education, Ray H, Everett, secretary of the 
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Probation and Parole Association (N.P.P.A.), 1946, pp- 139-1535 Mazie F. Rappaport, “A 
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SEX OFFENDERS 


The “Normal” Homosexual 


Many persons are homosexual in their behavior. The Kinsey report states 
that 37 per cent of American white males engage at some time of their lives 
in homosexual activity. But we are concerned here with only the chronic homo- 
sexual! The causes of this deviation are complex. Certain homosexuals, 
through biological factors, due to inborn glandular anomalies and defects, are 
irresistibly impelled to behave as they do. Others are led into this behavior 
through mistakes and exaggerations in family relations, faulty sex education, 
accidental sex experiences, the denial of normal sex experiences, and the like. 
There appears to be no physical foundation for their homosexual trends, but 
they cannot help being as they are. Homosexuals, then, have been conditioned 
by their physical make-up, or by peculiar types of environment and experi- 
ences,” 2 

The true homosexual is very much misunderstood by laymen and police. 
The public assumes that he is a degenerate rather than suffering from an 
affliction contracted through no fault of his own. Though many homosexuals 
are fine and sensitive characters, they are anathema to society in our culture, 
and we have no qualms about persecuting them. 

Many homosexuals, if they are at all intelligent, manage to work out a satis- 
factory adjustment with their own kind. All of our large cities have a demi- 
monde of such individuais, who have a sort of “free-masonry” of their own 
and, left to themselves, carry their abnormal proclivities in a way that does no 
harm to normal society. Those victims of this deviation, whose behavior does 
not grow out of physiological causes, can usually be cured by psychiatric aid or 
the provision of normal outlets. But homosexuality resting upon a physical 
basis is usually less likely to be curable, though there have been some notable 
benefits from glandular therapy, especially if the tendency is detected early 
enough in the sexual life of the person. 

The homosexual may either be a passive individual who assumes the role of 
the female, regardless of his true sex, or he (or she) may adopt the active role 
of the pair. In either case, they go to extremes to simulate the roles they are, 
by their nature or conditioning, to play. Passive male homosexuals, if under 
no conventional restraints, will dress as women, use rouge, paint their nails 
and curl their hair, even permitting it to grow long; female active homo- 
sexuals will simulate the male by wearing trousers or tailored clothes, swag- 
ger, and otherwise attempt to pose as a male. 

The true homosexuals usually found in prisons, are there either for soliciting 
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members of their own sex on the streets or for corrupting the morals of a minor. 
They, together with those who take advantage of their physical aberration, 
constitute a nuisance to all prison administrators. The average prison warden 
rarely possesses any scientific knowledge regarding such persons. He generally 
reflects the attitude of the average individual and tends to be scornful and 
impatient, if not brutal, in handling them. The epitome of penal sterility was 
found by one of the writers in a large western penitentiary where those dis- 
covered in homosexual activity were compelled to dress in women’s clothes, 
At the time there were four undergoing this apparent humiliation, They sat 
by themselves in the mess room, they worked on the pick and shovel gang 
in their garish dress and were shamed and ignored by prisoners and guards 
alike. Yet it is possible the warden played directly into their hands since they 
probably felt rewarded in being permitted actually to assume the sex role 
that nature had intended for them. 

In many other prisons there is a varied group into which are carelessly 
thrown deviates of all types; any of the wide variety of offenders who might 
be called “sexy.” A stricter classification is more desirable if it is impossible to 
take homosexuals out of the prison altogether and put them elsewhere. But 
it is certain that they should ot be in prison. 

A word should be injected here regarding the young boy or youth who 
capitalizes on his charms and seeks out an adult homosexual in order to sell 
himself for rewards. This is a wider practice than is usually assumed. When 
we read of a boy being debased by a homosexual all blame is heaped upon the 
active participant. The writers know of several cases in which the young boy 
either disappeared completely from his home to live voluntarily with some 
homosexual—in one case for several months before he was found, in the mean- 
time he enjoyed‘the movies, excursions, candy, and other gifts—or solicited 
older boys who had homosexual tendencies in order to bargain with them in 
selling their favors. 

The only answers to homosexuality are: (a) to encourage those who actually 
desire to change to take psychiatric treatment or (b) to permit them unmo- 
lested to seek out their kind to live as they wish, in the free community. Penal- 
izing them relentlessly is a barbaric hangover from a pre-scientific age. 

Alarmed by the apparent increase of this type of offense, the Quarter Ses- 
sions Courts of Philadelphia inaugurated a streamlined and progressive system 
of dealing with homosexuals and infantile sexual types. During the summer 
of 1950 an experiment was undertaken under the direction of Judge James C. 
Crumlish. The procedure was twofold: first, defendants were given a form 
to sign that waives a hearing, presentment to the grand jury, indicates the plea, 
indicates time for pre-trial neuropsychiatric examination, and date of trial: 
all rights of the defendant are safeguarded. Second, the consideration of the 
personal file of the defendant which has considerable bearing on the disposi- 
tion of his case. A breakdown of 119 cases tried during the experimental per iod 
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shows that of 102 guilty defendants, 64 were placed on probation conditional 
to taking psychiatric treatment. The advantages of this system indicate a 
vast saving in time and money, a more intelligent disposition of the cases, 
and the wider use of the psychiatrist in court cases. 

While this system does not answer the many objections of the penologist, 
it is definitely a step in breaking down the traditional vindictiveness of the 
criminal court procedure. 


Other Types of Sex Offenders 

Despite the great amount of publicity given to the subject of sex offenses, 
those committing such acts constitute a relatively small percentage of crimi- 
nals, Few are found in prison populations. True, some are executed if their 
crimes end in murder. But regardless of their number, they do not represent 
as serious a menace to society as one would gather from the public cry against 
them, generated by sensational newspaper and magazine articles.”® 

There are, of course, many types of crimes associated with sex. The most 
serious are associated with rape, particularly forcible rape, or with assaults on 
young girls or elderly women. But, contrary to public opinion, there are 
few outright cases of this type. Most of the rape cases deal with statutory rape— 
sexual intercourse with a female below the “age of consent” usually placed by 
statute at 16 or 18 years of age. In many such cases the girl has lied about her 
age, and in a large percentage of the cases the girl has drawn the man into the 
relationship. For example, a New Jersey man was sentenced to 30 years in 
prison for “kidnaping” a young girl and living with her in California for 
over a year. The girl accompanied the older man of her own volition and re- 
sented his arrest. But she was below the statutory age and thus he was looked 
upon as a wanton seducer. . 

So far as forcible rape is concerned, it has been much overrated. In many 
cases the female has offered little resistance and, in others, she has framed the 
male. In other cases, the female has reported the man only after he has jilted 
or abandoned her. Thus what we see is a heading of forcible rape applied to all 
cases of rape, with or without consent, regardless of age. 

Professor E. H. Sutherland has pointed out the discrepancies between the 
large number of forcible rapes reported by the police to the Federal Bureau 
of Investigation and the small number of convictions in New York State. For 
instance, only 18 per cent of rape convictions during the decade 1930-1939 in 
New York State were for forcible rape. He further shows that of 324 females 
reported to have been murdered during three random years (1930, 1935, 1940) 
throughout the entire country, only 17 were reported to involve rape or suspi- 


26 An example is an article written by David G. Wittels, “What Can We Do About Sex Crimes?” 
Saturday Evening Post, December 11, 1948, pp. 30 ff. This writer contended that there must 
be tens of thousands of sex criminals loose in the country. Other scare articles are J. Edgar Hoover, 
“How Safe Is Your Daughter?” American Magazine, July 1947, and F. C. Waldrup, “Murder 
as a Sex Practice,” American Mercury, February 1948, pp. 144-158. 
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cion of rape. This is an average of 5.7 cases of rape-murder per year in the 
United States. Of the 324 cases, 102 were victims of their husbands, 37 of fa- 
thers or close relatives, and 49 of lovers or suitors. In other words, 60 per cent 
of the victims were murdered by relatives or by intimate associates.” 

We are concerned in this section with the rapist or sex offender who shows 
signs of suffering from some emotional difficulty or who is abnormal in his 
lust for sexual gratification. Such persons go to shocking extremes, and may 
assault little girls or elderly women. These individuals have passed the border- 
line of normality and entered the realm of the pathological. Some are obviously 
infantile in their sex lives. Aside from the rapist, there are other sex criminals. 
In these categories may be found persons who gain sex satisfaction in an al- 
legedly abnormal manner. All sexual deviates are labeled degenerate by the 
public, although this term has no legal or psychiatric meaning. 

Most of the terms used in our penal codes to describe “unnatural” sex of- 
fenses have been accumulated from a variety of sources within our own cul- 
ture, There is considerable confusion in the use of these terms. Homosexuality 
is not a legal term; but such words as sodomy, pederasty, and buggery are in 
general use in the courtroom. Robert von Krafft-Ebing, the distinguished 
nineteenth-century sexologist, uses the term sodomy to cover: (1) bestiality, 
the “crime against nature,” the “unnatural” coitus with an animal; and (2) 
pederasty, or buggery, which signifies anal coitus between men.”* 

Aside from the practices mentioned above, there are other deviations for 
which a person may be arrested and sentenced to prison. They include varie- 
ties of sexual sadism and masochism, indecent exposure or exhibitionism, 
incest, and the various forms of sexual intercourse that fall into categories 
generally considered abnormal, if not pathological. Yet, as Morris L. Ernst 
and David Loth have pointed out in their analysis of the Kinsey findings, 
it would be extremely difficult for a large proportion of married or unmarried 
couples to avoid breaking the sex laws of their states, since various forms of 
sexual relationships are practiced widely, especially among the educated 
classes.”° 

Fornication, for example, is a crime in most states, yet sexual intercourse 
outside marriage is practiced widely. In a compilation of laws dealing with sex, 
Robert Veit Sherman demonstrates how many of these laws defy our mores 
and represent a sharply hypocritical contradiction of the commercialization 


27 Edwin H. Sutherland, “The Sexual Psychopath Laws,” J. of Crim. Law and Crimin., 
January-February 1950, pp. 543-554- 

28 Krafft-Ebing states: “I follow the usual terminology in describing bestiality and pederasty 
under the general term of sodomy. In Genesis xix, whence this word comes, it signifies exclu- 
sively the vice of pederasty. Later sodomy was often synonymously used with bestiality.” Psy- 
chopathia Sexualis. Philadelphia: F. A. Davis Co., 1893, p. 404 n. For a classification of sexual 
anomalies, see the article by V. C. Branham, “Perversions, Sexual,” in Encyclopedia of Criminol- 
ogy. New York: Philosophical Library, 1949, pp. 306-314. 

29 See Morris L. Ernst and David Loth, American Sexual Behavior and the Kinsey Report. New 
York: Greystone Press, 1948, Chapter XI, “Sexual Behavior and the Law,” 
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of sex in this country. Drily he states that he was unable to find a prohibition 
of solitary, private masturbation. 

Distressing as violent sex offenses are, those who commit them are more in 
need of psychiatric treatment than imprisonment or capital punishment. Those 
who are sent to prison are given no treatment. But some other type of custodial 
treatment should be developed for a study of their cases. When they are sent 
to prison, they are eligible for parole and too frequently that disposition of the 
case is made. It is known that many of these pathological persons show signs 
or their afflictionat an early age or after they have committed their first offense. 
Their later behavior is reasonably predictable, yet there is no machinery avail- 
able by which they can be examined and studied with the view of segregating 
them before they can commit another and perhaps more horrible sex crime. 

A composite picture of the sex offender has been compiled by Dr. Walter 
Bromberg. He states: 


He is more frequently white than Negro, native-born and a professed mem- 
ber of a religious denomination. He is not apt to be a recidivist, but, if he is, 
he has a distinctly psychopathic make-up. The sex crimes which necessitate the 
use of violence fall among the younger offenders, whereas the homosexual or 
pedophile is more apt to be a man about forty years old with serious social and 
psychological maladjustment. The older age group have a history of sexual 
deviation throughout adult life. The sex criminal is not predominantly a mental 
defective nor is he insane; he is of average intelligence and not a serious user 
of alcohol. From the standpoint of his total personality and social adjustment 
in other areas, he is likely to be without serious personality disturbance, aside 
from his abnormal sexual impulses.** 


Some sort of psychiatric census might be of material value in controlling 
sexual deviates before they can commit their revolting crimes. This calls for 
a closer tie-up between child-guidance clinics and the public schools, After 
such cases are detected, some form of police power might be invoked so as to 
insure expert treatment and custody until the individual is either cured or 
restrained from committing such acts. 

Many individuals are obsessed with fetishism, which was so aptly described 
years ago by Krafft-Ebing. Persons thus afflicted have an insatiable urge to 
satisfy their erotic sexual appetite by having contact with some part of a body 
or possession of a member of the opposite sex. It may be hair, eyes, shoulders, 
feet, or any other portion of the body; or the underthings, stockings, gloves, 
or hat of some person of the opposite sex. In seeking this abnormal satisfaction, 
if they are frustrated or detected, their escapade may end in murder. The 
notorious case of William Heirens, the Chicago youth, back in 1946, is a case 
in point. In his early years Heirens had been taught to look upon sex as 
wicked, but he developed a lust for female underclothing as a part of his in- 


30 Robert Veit Sherman, Sex and the Statutory Law: New York: Oceana Publications, 1949. 
31 Dr. Walter Bromberg, Crime and the Mind, Philadelphia: Lippincott, 1948, p. 85. 
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fantile sexual pattern. His crimes included assault, robbery, and murder, 
among the latter being the bestial slaying of a small girl.’ This young deviate 
was sent to the Illinois penitentiary. As an example of legal confusion and 
social frustration we submit the sentence of Heirens: 


He was arraigned in the Criminal Court of Cook County September 4, 
1946. He pleaded guilty to 30 charges and received sentences on 24 burglaries 
of one year to life, to run concurrently; on three murders, Natural Life, to run 
consecutively; one robbery, 1 to 20 years to run consecutively; one burglary, 
1 to life to run consecutively; one assault to commit murder, one to 14 years 
to run consecutively.®* 


Cases of this type demonstrate that society cannot wait until the crime is 
committed to protect potential victims from sexually diseased individuals. On 
the other hand, it is not scientific to send them to the electric chair or to a 
prison of the conventional type for long terms, as is so frequently done. Very 
few provisions exist for the handling of these cases. 

New Jersey’s Commission on the Habitual Sex Offender points out that the 
average citizen knows very little about the scope and nature of sex crimes 
but, owing to headlines in the nation’s press, is oyersupplied with misinforma- 
tion on the subject. Some of the popular fallacies the commission would like 
to correct are: 

1. That the sex offender progresses to more serious crimes: Statistics clearly 
show that progression from minor to major sex crimes is exceptional, rather 
than the rule. 

2. That dangerous sex criminals are usually repeaters: Actually, of all seri- 
ous crimes, only homicide shows a lower record of recidivism. 

3. That sex offenders are oversexed: Most of those treated have turned out 
to be physically undersexed. 

4. That there are “tens of thousands” of homicidal sex fiends abroad in the 
and: Only an estimated five per cent of convicted sex offenders have committed 
crimes of violence. 


The commission concludes by stating that there is more danger of being 
murdered by a relative or other intimate associate than from some unknown 
sex criminal.** 

A two-year study of 102 sex offenders in Sing Sing prison was made by Dr. 
David Abrahamsen of the Goyernor’s Commission on the Problems of the 
Sex Offender. The study revealed: that those studied suffered from some 
form of mental or emotional disorder—a real or near psychosis or extreme 

82 For an account of this bizarre case, see Foster Kennedy, Harry R. Hoffman, and William H. 
Haines, “Psychiatric Study of William Heirens,” J. of Crim. Law and Crimin., November- 
December 1947, pp- 311-341. 

88 Loc. cit., supra, p. 341. 5 

34 Taker from Time, February 13, 1950, p- 85. For a more complete analysis of this commis~ 
sion’s report, see The Welfare Reporter, New Jersey Department of Institutions and Agencies, 
March 1950, pp. 10 ff. 
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neurosis; that every offender had experienced severe emotional deprivation 
in childhood from such causes as brutal, neglectful, or overindulgent parents, 
and that there was little evidence of “oversexed” behavior. There was little 
correlation to intelligence since the majority of the offenders compared favor- 
ably with the general population. The 102 offenders were classified into the 
following groups: 


1. Those psychologically predisposed to violence, with fixed and overt hos- 
tility, not treatable by any known methods, likely to commit new attacks, 

2. Those too withdrawn, emotionally solitary, old, or alcoholic to be amena- 
ble to treatment, remaining a danger to society. 

3. Those who show a prospect of improvement, provided they receive proper 
psychiatric treatment, preferably in a hospital setting. 

4. Those who could be paroled and treated in an out-patient clinic. 


The report concluded that many sex offenders should be incarcerated in prison 
so long as they continued to be considered dangerous. It also pointed out the 
danger of using the term “sexual psychopath” loosely." 

If we wish to prevent sex crimes, we must draw up adequate legislation and 
improve criminal procedure to identify and segregate for treatment those who 
have committed revolting crimes. More important, we must give attention to 
the circumstances under which such individuals grow up. 

Many commissions and inquiry groups have been set up by some of the 
states and larger cities throughout the past few years to study sex crimes. 
There is, however, no dearth of literature or findings of distinguished bodies 
concerning the problem. 

Several states now have laws that attempt to cope with the sex criminal. 
None is completely satisfactory but all are honest attempts to deal more scien- 
tifically with the problem. New Jersey passed a law in 1949 that has considerable 
merit. It directs that any person convicted of “rape, sodomy, incest, lewdness, 
indecent exposure, uttering or expressing obscene literature or pictures, in- 
decent communications to females of any nature whatsoever, or carnal abuse” 
must be committed for mental examination prior to sentence. If upon exami- 
nation, such a person is found to be suffering from some form of mental illness, 
he is to be committed by the judge to an appropriate institution. The institu- 
tion is designated by the Department of Institutions and Agencies. The term 
shall in no event exceed that provided by law for the crime of which the of- 
fender was convicted.** 


35 The report is digested in Survey Magazine, April 1950, p. 200; also “Study of 102 Sex 
Offenders at Sing Sing,” Federal Probation, September 1950, pp. 26-32. This entire issue is 
devoted to the social problem of sex offenders and their disposition. See also, L. S. London and 
F. S. Caprio, Sexual Deviations, Washington, D.C.: Linacre Press, 1950. 

86 For an excellent article dealing with the status of sex offenders according to various states 
see Paul W. Tappan, “The Sexual Psychopath—A Civic-Social Responsibility,” Journal of Social 
Hygiene, November 1949, pp. 354-373. For a critique of such laws see Sutherland, loc. cit., supra; 
also, “The Diffusion of Sexual Psychopath Laws,” American Journal of Sociology, September 1950, 
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Here is one of the serious problems of society in dealing with incurable or 
uncured community liabilities. It is alleged that we can no more hold the sexual 
psychopath in duress indefinitely than we can other offenders. Nice points of 
law are undoubtedly present. It is important that safeguards be set up to pro- 
tect the individual, but it is vastly more important that the public be protected 
against the sexual psychopath who is incurable or who has not been adequately 
treated within an institution, 

It is satisfactory, however, to see a decided trend away from the crude 
barbarities so characteristic of the past in dealing with those criminals who 
are mentally ill and not responsible for their acts. At this writing the follow- 
ing states have drawn up specific legislation for a more scientific treatment of 
this type of offender: Illinois, 1938, 1947; Michigan, 1939, 19473 Minnesota, 
1945; Massachusetts, 1947; Ohio, 1947; Wisconsin, 1947; Pennsylvania, 1933, 
1935; Indiana, 1949; New Jersey, 1949; Vermont, 19453 New Hampshire, 1949; 
Washington, 1947; California, 1949; District of Columbia, 1949. 


EMASCULATION OF SEX OFFENDERS 


Castration of certain types of sex offenders has been in operation for the 
past fifteen years in Denmark. It is also practiced in Holland, The Denmark 
experience is worthy of comment at this point. All confirmed sexual offenders 
are sent to a special hospital-prison, known as Herstedvester. The superin- 
tendent is Dr. G. K. Stiirup, a psychiatrist of eminence in his country. The in- 
stitution is rigorous but professionally staffed—all warders or attendants have 
had mental hospital training. Each case is thoroughly examined as to his past 
record, his emotional capacity, intelligence, and social potential. Castration 
is “voluntary” but it is imposed only on those sex offenders who are infantile 
in their sex life. It cannot be performed on anyone under the age of twenty- 
six. Generally speaking, those who are castrated are those who have attacked 
young children intermittently. It is alleged that this type of person is under- 
developed in his sex life, usually unmarried, middle-aged or older, leads a life 
of seclusion, and is frankly troubled by his atypical sex urge. It is reported 
by those who have visited the Herstedvester establishment that no person is 
castrated who is likely to be treated and cured psychiatrically or who would, 
in this country, be described as a violent rapist. 

The director of this institution is enthusiastic concerning results. Approxi- 
mately only two per cent of those castrated relapse to crime, and then they only 
engage in petty offenses; 75 per cent are happy to be released from their 
emotional trouble and are leading meaningful lives. A small per cent do re- 
sent their treatment. It should be pointed out that castration is not resorted 
to until the offender has demonstrated, through one or more periods of im- 
prisonment, that he cannot live in a free society without getting into sexual 
trouble. 

The difficulty of this program is that it certainly does not prevent potential 
sex offenders from committing acts repugnant to society. Not until an 
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offender has already committed such acts is he committed to Herstedvester 
for this drastic treatment. It is extremely doubtful that the United States will 
ever condone castration, even for habitual sex offenders.” 


THE PSYCHOPATH AND HIS TREATMENT 


Current literature is full of descriptions of a type of behavior that cannot be 
explained along conventional lines. In this section we wish to describe the type 
known as the Constitutionally psychopathic inferior, referred to generally as 
the C.P.I. Reports of this type of criminal have been appearing in the news- 
papers and popular magazines for the past few years, especially when some 
particularly brutal murder is committed, but the professional journals have 
known of this breed for many years. 

Heated discussions and conflicting opinions have revolved about this pecul- 
iar type of individual for many years. Psychiatrists, as a rule, are cautious 
men and many refuse even to acknowledge the C.P.I. or the psychopathic 
personality as a distinct clinical type. Yet this entity has been identified for a 
long time by different scientific names. It was identified as early as 1835 by 
J. C. Prichard, who called it moral insanity. By 1891, J. A. L. Koch, a German 
pychiatrist, gave this type the name psychopathic personality.’* Adolph Meyer 
and Emil Kraepelin both considered persons manifesting certain behavior 
patterns as belonging to a specific group quite apart from those suffering 
from the mental disturbances then known to the psychiatrist. 

In the recent past, considerable research has been conducted on the psycho- 
pathic personality. However, it is not our purpose to review the results of this 
research or to enter into the conflict that still persists among psychiatrists 
concerning this dangerous type of person. The many articles and books on the 
subject may prove valuable to the reader.*® A perusal of these works shows 
the state of confusion and caution existing in the psychiatric world regarding 
the psychopathic personality. 

Dr. Ben. Karpman, particularly cautions against glibness, not only by laymen 
but by psychiatrists as well, in labeling various types of emotional behavior as 
psychopathic. He maintains that of nearly 25,000 consecutive cases he studied 
at St. Elizabeth’s Hospital in Washington, D.C. only 250 to 275 could be 
diagnosed as psychopathic personality without psychosis; and of this group, 
he contends, 85 to 90 per cent were of the “spurious or psychopathoid” type. 


31 For experience with castration in this country see C, C. Hawke, “Castration and Sex Crimes,” 
Proceedings Colorado Crime Conference, University of Colorado, June 1950; pp. 63-65. 

88 Hervey Cleckley, St. Louis: The Mask of Sanity. St. Louis: C. H. Mosby Company, 1941, p. 176. 

39 A symposium, The Psychopathic Individual, Mental Hygiene, January 1924, pp. 174-201, 
presents the views of such authorities as William A. White, Loren B. T. Johnson, S. A. Silk, 
Lucile Dooley, and Ben. Karpman. Other early works are Ben. Karpman, The Problem of Psycho- 
pathies, State Hospital Quarterly, 1929; Eugen Kahn, Psychopathic Personalities. New Haven: 
Yale University Press, 1931; Arthur P. Noyes, Modern Clinical Psychiatry. Philadelphia: Saunders, 
1935; and D. K. Henderson, Psychopathic States. New York: Norton. 1939. 
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Here is what Dr. Karpman says about the confused situation regarding this 
clinical entity: “It is perhaps more likely that in studying 100 consecutive cases 
diagnosed psychopathic personality, what we get is not an understanding of 
the patient, but a study of the mind of a psychiatrist, that is, what he means 
when he makes a diagnosis. ... In his view, if he [the patient] doesn’t quite 
play ball with others ... if he spends money too freely, borrowing from others 
without repaying, indulges in behavior that runs counter to the accepted 
social code, then he is promptly labeled psychopathic.”*° 

A very good example of the carelessness of an expert was demonstrated in 
the Alger Hiss case. His attorney called a well-known psychiatrist to the 
stand to give an opinion regarding Whittaker Chambers, star witness for 
the prosecution. The psychiatrist attempted to show that Chambers was a 
psychopath, although he had never examined him, He made his diagnosis 
merely by watching Chambers as he sat day by day in the court room during 
the Hiss perjury trial. The prosecuting attorney, Thomas Murphy, had a 
field day with the witness. 

Although the term psychopath has been used as a catch-all for persons suf- 
fering from certain emotional states that at first glance baffle specific classifica- 
tion, certain symptomatic patterns of behavior seem to be emerging that may 
be regarded as signposts. ; 

First, considerable agreement exists among authorities that many psycho- 
paths are better than average in intelligence and, in some instances, superior. 
There is agreement also that psychopaths are almost completely amoral, im- 

ulsive, and have few, if any, inhibitions. 

Second, the psychopathic personality may be found in every walk of life, 
especially in the professions: in business, in the academic world, in medicine 
(including psychiatry itself), and in politics.” These, of course, represent adult 
cases. They were obviously undetected as possessing dangerous potentialities 
in childhood, or they did not commit any acts of violence. 

Third, thousands of these persons are given free rein in society either be- 
cause they have not been detected or because our laws make no provision for 
their commitment or segregation by psychiatrists, hospitals, or courts. Many 
show no signs of psychosis, however, and are thus regarded as sane. 

Fourth, the psychopath is not always psychotic, nor does he ordinarily suffer 
from any distortion of reality—no hallucinations, for example—nor is he neces- 
sarily neurotic, although he may manifest neurotic or hysterical symptoms. As 
a rule he “acts out” rather than forms neurotic symptoms; such acting out 
usually causes unhappiness for those about him, but this unhappiness causes 
him little guilt feeling or remorse. His behavior usually leaves a pathetic trail 


40 Dr, Ben. Karpman, “Psychopathy as a Form of Social Parasitism—a Comparative Biological 
Study,” J. of Clin. Psychopathology, Vol. X, No. 2, April 1949, pp. 171-172. 

41 See Life, January 23, 1950, pp- 41-42. 

42 Cleckley, op. cit., Chapter XIX, “The Psychopath as Boychie ust” 
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of misery, unhappiness, and concern among his closest friends and relatives, 
but he remains blithely oblivious. 

The question of what causes persons to be afflicted with this emotional pat- 
tern is debatable. Some, but not all, psychiatrists are certain that there are 
accompanying physical anomalies or physical stigmata in their makeup. Nor 
is there agreement concerning the parts played by heredity and environment. 

Psychopaths usually manifest their asocial and egocentric tendencies in child- 
hood or early youth, and although they develop physically and intellectually, 
a specific form of emotional immaturity persists. Dr. M. J. Pescor, former 
superintendent and chief medical officer at the Medical Center for Federal 
Prisoners at Springfield, Missouri, has the following to say about causation: 


At one time [psychopathic behavior] was considered a hereditary or con- 
stitutional condition representing a type of inferiority; hence the name “con- 
stitutional psychopathic inferior” was adopted. At the present time the most 
popular theory is that the psychopath is the product of a poor home environ- 
ment in which parental rejection plays a major role. . . . However, there is 
an accumulation of evidence showing that some psychopathic behavior, at least, 
can be explained on the basis of brain injury, infection, and other organic 
factors,“ 


In a review of Dr. Robert Lindner’s Rebel Without A Cause,“* in which the 
author tells the story of a psychopath and his subsequent “cure” by a technique 
involving hypnosis, we find these words regarding causation: “It has been 
known for a long time that the development of criminal psychopathy is based 
on important fundamental early defects in identification and early faulty con- 
ditioning to authority, and to unresolved oedipus situations, ”** 

Many classifications of the psychopathic personality have been made on the 
basis of symptomatic behavior. Some of these classifications cross over into 
other clinical entities, such as the psychoses and the psychoneuroses. Some 
eminent students of the type list ten or more classes; others narrow them down 
to three. Dr. Pescor lists three: (1) those with pathologic sexuality, a group 
including various sexual perverts and homosexuals; (2) those with pathologic 
emotionality, a motley assortment of abnormal individuals who do not fall 
conveniently into the psychotic or psychoneurotic classification; and (3) those 
with asocial or amoral trends, who are the “psychopaths proper” and may be 
found in our prisons and correctional institutions.*® 

Regardless of whether heredity or environment plays the more important 
role in the etiology of criminal psychopathy, or whether three or more types 
are distinguishable, we are concerned here with the fact that many of these 

43 “Abnormal Personality Types Among Offenders,” Federal Probation, Vol. XII, June 1948, 


p. 3-8. 
k 44 Dr, Robert Lindner, Rebel Without A Cause. New York: Grune & Stratton, 1944. 

45 Dr. S. Bernard Wortis, J. of Amer. Psych., Vol. 101 (1944-1945), p. 841. Dr. Wortis is 
connected with Bellevue Hospital in New York City. 


46 Loc. cit., p. 7+ 
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persons commit vicious crimes while they are still children. Some young killers 
may be definitely psychopathic. But we must be careful not to generalize. 
Merely because they cannot be adjudged insane does not mean that they should 
be executed or imprisoned. Many psychopathic personalities are in our prison: 
and reformatories, simply because our legal machinery has thus far done noth- 
ing to identify this group. Courts can do nothing more than to send them to 
prisons for long terms, pending the establishment of specialized institutions 
for their reception and treatment. 

The C.P.I. presents two serious problems to society. The first is the problem 
of early detection. Even if a child-guidance clinic diagnoses a child or adoles- 
cent as a psychopathic personality, no provision is made for his segregation 
from society. Nor is the clinic compelled to advise school authorities of the 
diagnosis. In our great desire to protect the child as well as his distraught 
parents, society is left vulnerable against a potential danger at any time during 
the natural life of such a person. A physician who examines a client and finds 
him suffering from leprosy must notify the authorities, and they will promptly 
isolate and segregate the menace. But the social or moral “leper” is diagnosed 
by the psychistrist or clinic with no police power to demand that he be segre- 
gated. 

The other problem concerns what is to be done after the psychopath Fas 
committed a violent crime—or any crime, for that matter. Again, no special- 
ized institution or treatment is available. As we stated above, upon conviction 
the culprit is dealt with in the same manner as any other type of criminal. Yet 
he is obviously not responsible for his affliction or his acts. 

Our laws must be tightened in order to cope with this situation. Juvenile 
courts should be given the authority to handle all cases of children and youth 
up to 18, 21, or older. Thus young killers, regardless of their symptoms, 
would be taken from the criminal court and disposed of in the more humane 
and protective atmosphere we already provide for youngsters. Our smaller 
counties should be provided with adequate funds to develop an efficient juve- 
nile court with all the services necessary for adequate diagnosis. And, without 
further delay, specialized institutions should be created to deal with psycho- 
paths. Whether these persons are curable or not is a highly debatable question. 
However, so long as there is hope, society must try to effect a cure. But no per- 
son thus diagnosed should ever be permitted to return to a normal or free 
society until a cure is effected. 

It is generally agreed that the true psychopath presents a poor prognosis. Dr. 
Pescor states, however, that on the basis of F.B.I. reports, 63 per cent of those 
labeled psychopaths and released from the Federal Medical Center at Spring- 
field, Missouri, were still out of trouble three to five years after release. Dr. 
Pescor attributes this to the aging process."* 

47 Hulsey Cason and M. J. Pescor, “A Statistical Study of 500 Psychopathic Prisoners,” Public 
Health Reports, Vol. 61, No. 16, April 19, 1946, pp. 557-574 
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Some experimental work with psychopaths has been carried on in a few 
of our prisons but thus far nothing significant has been revealed. Often these 
studies have included all types of persons suffering from emotional malad- 
justment, as well as those merely labeled chronic recidivists. The United 
States Public Health Service has directed studies in the Springfield, Missouri 
Federal institution. In addition, some years ago Dr. Robert Lindner worked 
with some psychopaths at the Northeastern Federal Penitentiary at Lewis- 
burg, Pennsylvania. Out of this research the book Rebel Without A Cause 
emerged. At the Federal Reformatory at Chillicothe, Ohio a form of treat- 
ment was given to a small group of habitual offenders (at the time, referred 
to as psychopaths) who were taken from the general prison population and 
subjected to an exaggerated form of regimentation for a prolonged period of 
time. It was assumed that this form of “over-discipline” would develop a 
capacity to adjust to the less regimented free society.** Various forms of group 
therapy with self-analysis have been sponsored by psychiatrists in peniten- 
tiaries and reformatories.*® Thus far no open-and-shut answers have been de- 
veloped concerning this breed of sick personality. But society must be pro- 
tected in some way. Careful early diagnosis is important, but more significant 
is an attempt to make the information available to all who are entitled to know, 
especially school authorities. Certainly some answer must be found that will 
aid in cutting off at the source potentially dangerous individuals who may kill 
violently and without warning. 

We have referred to the work of Dr. G. K. Stiirup of the hospital-prison 
of Herstedvester in connection with the castration of immature sex offenders. 
This enlightened psychiatrist is doing notable work with the psychopath. The 
Danish law, unfettered by the M’Naghten rules that deal with the question 
of insanity in the court, makes it possible to treat various types of emotionally 
disturbed criminals in a variety of ways, Some are sent to prison, some to 
mental hospitals, and the psychopaths to Herstedvester. These individuals 
are sentenced indeterminately, although each prisoner has a trustee appointed 
to look after his welfare and, if it seems necessary, to petition for his release. 
In this manner no man is lost or forgotten by the court. 

The psychopath institution is walled, but its interior is more like a group of 
hospital wards than a prison. No block is more than two stories; there are 
flowers everywhere. Each inmate generally has his own room, although there 
are small dormitories that house three or four men. Violent cases are handled 
as in any mental hospital with professional dignity. Every staff member has 
had mental hospital experience. 


48 For a description of this unique form of therapy, see Edward M. Glaser and Daniel D. Chiles, 
“An Experiment in the Treatment of Youthful Habitual Offenders at the Federal Reformatory, 
Chillicothe, Ohio,” J. of Clin. Psychopath., Vol. 9, No. 3, July 1948, pp. 376-425. For a review of 
the various therapies that have been applied to psychopaths, see Robert M. Lindner, “Therapy,” in 
Encyclopedia of Criminology. New York: Philosophical Library, 1949, pp. 490-497. 

49 See Harry Lipton, “The Psychopath,” J. of Crim. Law and Crimin., January-February 1950, 
pp. 584-se6. See discussion of group therapy in Chapter XXIX. 
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There is a lively recreational program with clubs, dramatics, sports, and the 
like. The inmates work and are paid small wages. Upon admission each 
patient is thoroughly examined, both physically and psychiatrically. The aver- 
age inmate looks upon his incarceration as “too good to be true.” But that is 
merely his initial reaction. After three or four months he begins to realize that 
he has been sentenced on an indeterminate basis and this begins to make him 
uneasy. As a result a violent or sullen reaction sets in. Dr. Stiirup is convinced 
that this is the psychological moment to begin treatment. Staff members are 
trained to spot these initial moments of emotional tension and to call for the 
psychiatrist at once. Commonsense psychotherapy is applied. The patient is 
apprized of the reason for his uneasiness and of his emotional difficulty to 
conform to society. 

Slowly the patient begins to accept the possibility of a “non egocentric” 
universe. In due time he may be paroled. No deep psychotherapy is adminis- 
tered; the “cure” comes through individual, “straight from the shoulder” talks 
with the superintendent, Dr. Stürup claims that approximately 50 per cent 
of the true psychopaths may be salvaged for society. They are followed in 
society by welfare workers who have become acquainted with them while at 
Herstedvester and the superintendent places great confidence in their work. 
Their value emerges from the fact that they are drawn from the working 
classes, as are most of the inmates. Stiirup states that his success is not based on 
“curing” the psychopath but in transforming them into “nice psychopaths” 
who are capable of adapting themselves to ordinary life. 

The work of Stiirup at Herstedvester is known all over Europe and is being 
talked about enthusiastically. Many British, Dutch, and Belgian penologists 
haye visited the hospital-prison and all return with an enthusiastic appraisal 
of the atmosphere and treatment.°° 


THE DEFECTIVE DELINQUENT AND HIS TREATMENT 


One of the pioneers in dealing with the feeble-minded delinquent was Dr. 
Henry H. Goddard, In his book of case histories, The Criminal Imbecile, writ- 
ten as early as 1915,°* he shows conclusively that persons so intellectually im- 
paired could not, in justice, be held accountable for their crimes. The defective 
delinquent has long been regarded by penologists and many prison adminis- 
trators as an atypical individual calling for specialized treatment. But it has 
been only within recent years that special institutions have been set apart for 
their reception and treatment. Even now only three states have such establish- 
ments to care for the troublesome mentally retarded delinquents: New York 
State at Napanoch and Woodbourne; Pennsylvania, at Huntingdon; and 

50 The above information comes from conversations with persons who have visited Herstedvester 
and the following articles: Stephen Taylor, “The Psychopaths in Our Midst,” The Lancet, January 
1949, p. 32; G. K. Stiirup, et al., Danish Psychiatry, 1948, Copenhagen, Schenberbske Forlag; 
Stürup, “Treatment of Criminal Psychopaths,” Report on the Eighth Congress of Scandinavian 


Psychiatrists; H. Wulff and K. Sand; Acta chir. scand., 92, 470, 1945- 
51 Dr, Henry H. Goddard, The Criminal Imbecile. New York: Macmillan, 1915. 
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Massachusetts, at the Bridgewater State Farm. In all other states, and even 
in those mentioned above, many defective delinquents and criminals may be 
found in reform schools and adult prisons. 

No definition of a defective delinquent will satisfy everyone working with 
this group. For instance, a mentally retarded young offender who, by acci- 
dent or peculiar force of circumstance, gets into trouble with the law may not 
be labeled a defective delinquent. On the other hand, there are those who 
may not commit a serious offense, but possess all the attributes of a potentially 
dangerous criminal. A diagnosis of a defective delinquent, according to Dr. 
Karl Birnbaum, should be an individual “who, due to inherent (innate, con- 
stitutional) defects of the psychic functions shows criminal tendencies requir- 
ing special training in special institutions.” 

Since there are so few institutions for this type of offender we shall describe 
the work being done with this group in the Pennsylvania Institution for De- 
fective Delinquents at Huntingdon. The program of this institution stems 
from a resolution adopted by the American Prison Association and an act 
passed by the legislature of Pennsylvania. The resolution reads as follows: 


The defective delinquent is an offender, who, because of mental subnormal- 
ity at times coupled with mental instability, is not amenable to the ordinary 
custody and training of the average correctional institution and whose presence 
therein is detrimental to both the type of individual herein described and to 
the proper development of the methods of rehabilitation of other groups of 
delinquents, Further, the effective delinquent because of his limited intelligence 
and suggestibility requires prolonged and careful training, preferably in a 
special institution to develop habits of industry and obedience.’ 


The basic assumption of the Huntingdon institution is that this type of of- 
fender is “capable of profiting from a rehabilitative program aimed at the 
development of habits of industry and obedience” provided enough time is 
afforded and the program is geared to the individual. The process is painfully 
slow but not hopeless. Each inmate is subjected to planned progression from 
supervised activity wherein little self-responsibility and direction are entailed, 
to activity with a minimum of supervision and direction wherein all objectives 
are capable of expression. The inmate moves along this program in accordance 
with demonstrated proficiency and readiness for increased responsibility. 
Traditional objectives are stressed since the inmates have never learned them 
in free society. These objectives include the formation of regular habits of work, 
creation of a spirit of cooperation in work and play, and training in specific 
situations involving self-reliance, dependability, honesty, and trustworthiness. 

When the inmate is received from the court he passes through the diagnos- 
tic clinic and is given the usual tests. After a 30 day interval during which the 


52 In Thirty-Second Annual Report of the Municipal Court of Philadelphia, 1945, P- 405. 
58 Fifty-sixth Annual Congress of the American Prison Association, 1926, 
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inmate is in quarantine, he is absorbed into the population and begins the pro- 
gram developed through the findings and recommendations of the clinic, At 
intervals thereafter he is reclassified by the clinic’s staff, which is guided by 
reports on the inmate’s progress. 

Classification includes the following aspects: custody, guidance, housing, 
school and work assignments, discipline, physical and mental health, the deter- 
mination of date of parole, and planning for adjusment. 

The time element in an institution for defective delinquents is naturally 
very important. All inmates are sent by the court on an indeterminate basis. 
The establishment, therefore, has the grave responsibility of preparing the 
inmate for release to society. Since the defective learns slowly, the time spent 
in the institution varies, not only with his offense, but with the capacity to 
learn and absorb the various elements and phases of the program. Length of 
time spent by inmates at the Huntingdon institution ranges from 20 to 120 
months, the average being about 58 months. 

The average intelligence of the inmates (based on a study conducted during 
1946-1948) determined by the Wechsler-Bellevue test was 66 (Standard De- 
viation, 11.7); the chronological age at admission was 18.8, and the chrono- 
logical age range was 15 to 49. Of the 367 delinquents received during the 
period, 78.7 per cent ranged between 15 and 20 years upon admission. 

Tt may be seen from the above data that the institution does not have a 
very hopeful group with which to work. Of 166 cases entering and analyzed 
by the classification clinic between June 1, 1949 and May 31, 1950, we find 11 
inmates amenable to training with sufficient capacity; 107 amenable but below 
average competency; 21 resistant to the program; 16 “too overly dependent” 
to use training helpfully; and 11 physically handicapped. 

Aside from what trade training these inmates can absorb, the following 
phases of the program are vitally important in this type of institution: 1. Per- 
sonal hygiene and grooming (it is apparent that most boys are badly in need 
of instruction in proper methods of bathing and general principles of personal 
cleanliness, such as care of the hair, teeth, hands, etc.); 2. Proper methods of 
eating (quite frequently a defective will devour food in a slovenly, crude man- 
er); 3. Improved appearance through care of clothing and proper methods 
dressing (a majority of defectives are totally unaware of the importance of 
ersonal appearance and, as a result, their slovenly appearance enhances their 
efectiveness. Sewing on buttons, making slight mends, proper ways of han- 
ing clothing, shining shoes, etc., are important) ; 4. Methods of keeping clean 
and tidy quarters; 5. Attempts to improve posture through military drill and 
exercise; 7. General rules of deportment, good manners, and interpretation 
of institution rules, ` 

The trades that may be utilized for the defective delinquent are traditional. 
Some of the brighter boys can profit by skilled trade training but most of them 
must be taught maintenance tasks and semi-skilled activities, 
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Release from an institution for defective delinquents sounds incongruous, 
but society has not yet been ready to adopt a policy of segregating for life those 
persons who, by reason of defective mentality or other incapacity, cannot live 
in a free society without getting into trouble. Until the time comes when an 
indeterminate sentence actually means indeterminate, institutional adminis- 
trators must release those who demonstrate good work habits, who progress in 
their training program, and who can submit a post-institutional plan that has 
meaning. Let us set down here the procedure that is followed at the Pennsyl- 
vania institution incidental to release: 


The training program aims to return those individuals to their homes who 
can and do learn enough to behave properly and work regularly under con- 
tinuing supervision in free society. 

Readiness for parole is determined by careful study and observation of the 
progress shown by each individual member of the population. The individual 
has this review of his institutional record at stated intervals. The classification 
clinic, acting for the Board of Trustees, conducts these personal interviews and 
evaluates the progress made. 

When the parole factors . . . so warrant, the Board initiates parole planning 
(job, sponsor, and home). Such planning is carried on in co-operation with the 
Court probation officers. When a satisfactory plan is evolved, the Board origi- 
nates specific recommendations for release, forwarding such recommendations 
(via the Department of Welfare) to the Court of original commitment for 
final disposition. The final decision to release for another community test is 
always the exclusive authority of the Court of proper jurisdiction." 


It may be seen from the above that the administration of the school does 
not pass on release or parole unaided. The committing court and State Depart- 
ment of Welfare share in this responsibility. The Huntingdon institution 
reports that there are few escapes or attempted escapes from the school. Cus- 
tody is, of course, important. Many boys are capable of accepting minimum 
custody but others must be under strict surveillance at all time. 

No institution of this type can ever hope to improve the mentality of the 
defective delinquent. But much improvement can be made with most of those 
sent to this type of school. One advantage of a specialized institution is that 
there are few of the disrupting influences that constantly occur in a prison or 
reform school that oblige normally intelligent boys to mix with the defective 
types. Another advantage is that the program can be geared to low intelli- 
gence. Patience, understanding, and time seem to be the salient features of a 

rogram for defective delinquents. We mentioned in an earlier connection 
that older defective types should not be mingled with the younger boys. Yet 
this anomalous situation exists at the Huntingdon school. There are inmates 
there, for instance, close to fifty years of age. Many of these men are unim- 


54 Mimeograph material supplied the writers by the administration, February 1949. 
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provable and tend to disrupt the smooth operation of the program for the 
younger boys. They should be removed and sent elsewhere. r 

The proof of the efficacy of treatment is adjustment to society upon release, 
Can defective delinquents keep out of trouble if paroled from an institution? 

The Huntingdon plant was set aside for defective delinquents March 1, 
1945. The Parole Office at Huntingdon has prepared a study of releases and 
recidivism covering the five-year interval from June 1, 1945 to May 31, 1950. 
Of the 648 individuals released from the institution (paroled), 144, or 22.2 per 
cent, were repeaters (judged by offenses reported either by the Pennsylvania 
Motor Police Bureau of Criminal Identification or the Federal Bureau of 
Investigation). These sources were used because the Huntingdon staff is not 
always advised by the county court’s supervisory agencies of successful ter- 
mination of paroles or of further involvements of parolees. A recidivist in this 
study is defined as a person sentenced to any penal institution or jail for a 
period in excess of three months. Over the five year period of the study, the 
average length of time out of the institution was 15.5 months before the re- 
peater committed his first new offense. 

It is of interest to ascertain just what the intelligence was of those who re- 
lapsed to crime. Of the 648 inmates released on parole, 198 had an IQ. of less 
than 60. Of this number, 30, or 15.1 per cent, were recidivists as compared 
with the average overall rate of 22.2 per cent. Below I.Q. of 70, there were 
403 individuals, of whom 77, or 19.1 per cent were recidivists. Of those with 
an I.Q. of 70 or better, 245 were released. Of this upper intelligence group, 
67, or 25 per cent, were repeaters.” 

In other words, the higher the intelligence rate the higher the rate of recidi- 
vism or, conversely, the lower the I.Q. the better the adjustment to community 
living. Following is a table setting forth a recapitulation of the above data: 


RECIDIVISM BY INTELLIGENCE GROUPINGS 


0-29 30-39 40-49 50-59 60-69 70-79 80+ Total 
Releases by 1.Q. o 5 60 133 205 218 27 648 
Recidivists by 1.Q. o $ 7 22 47 60 7 144 
Percentage of Recidivists 
by I.Q. in relation to 
Releases by 1.Q. o 20 Eiry 165 229 27.55 25.9 22.2 


The management of the Huntingdon institution for defective delinquents 
regards this study as corroboration of its view “that the very defective, after 
long and intensive disciplinary and vocational training, and with very careful 
screening, can be safely and successfully returned to the community.”*° 

We do not have enough data nor have we had time enough to make any 


55 Material supplied by Supt. John D. Pennington and chief psychologist Leonard John Mack, 
January 1951. 
56 Loc. cit. 
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definite conclusions regarding the training of defective delinquents or of their 
ability to adjust to a free society upon release. If we can be guaranteed, how- 
ever, that those who fail to respond to close supervision and training shall be 
segregated for life, society will be less alarmed when appraising the delin- 
quency of this troublesome group.” 

57 See the article on defective delinquents by Samuel B. Kutash in Encyclopedia of Criminology, 


New York: Philosophical Library, 1949, pp. 124-127. Also, Lloyd N. Yepsen, “The Mentally De- 
ficient in a Correctional Institution, Proceedings, American Prison Association, 1948, pp. 200-205, 


PART II 


Factors Favorable to Criminality 


CHAPTER IV 


An Introductory Statement on Crime Causation 


THE DISTINGUISHED British student of delinquency and criminal behavior, Dr. 
Cyril Burt, makes this penetrating statement regarding causation of crime: 


Crime is assignable to no single universal source, nor yet to two or three: 
it springs from a wide variety, and usually from a multiplicity, of alternative 
and converging influences. So violent a reaction, as may easily be conceived, 
is almost everywhere the outcome of a concurrence of subversive factors: it 
needs many coats of pitch to paint a thing thoroughly black. The nature of 
these factors, and of their varying combinations, differs greatly from one indi- 
vidual to another: and juvenile offenders, as is amply clear, are far from con- 
stituting a homogeneous class. 

Hitherto, the fund of possible explanations invoked by the criminologists 
has been much too narrow. Ordinarily he is content to trace delinquency in 
the young to but four or five all-powerful causes—sometimes, indeed, to no 
more than one. Drink, epilepsy, a defective moral sense, some outstanding 
feature of heredity, or some characteristic of city life, is seized upon in isolation, 
and made accountable for all. With the same exclusive emphasis, some solitary 
panacea has been correspondingly put forward. It is as if one should explain 
the Amazon in its flood by pointing to a rivulet in the distant Andes, which, 
as the tributary that is farthest from the final outflow, has the honour of being 
called the source. Dry up the rill, and the river still flows on. Its tributaries are 
countless, though all stream into one sea. 

Crime, no less, is the outcome of many confluents. How wide a variety of 
adverse causes may contribute to youthful delinquency is graphically shown 
by the figures I have already given. In all, more than 170 distinct conditions 
have been encountered, every one of them conducive to childish misconduct. 


Dr. Burt concludes that there are at least four sets of factors that are pres- 
ent in any specific case of delinquency and that might be gauged in impor- 
tance in terms of their intensity in the specific case. These are: (1) the 
principal or most conspicuous influence (if any); (2) the chief cooperating 
factor or factors; (3) minor predisposing or aggravating conditions; (4) 
conditions present but apparently inoperative. Despite this comprehensive 

1 Dr. Cyril Burt, The Young Delinquent. London: University of London Press, 1938, pp. 599- 
600, 
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and definitive statement regarding causes it is necessary to review some of 
the conventional precipitates to delinquency and criminal behavior. In the 
last analysis delinquency and crime are terms used merely to describe certain 
forms of human behavior—forms that society does not like or cares to tolerate. 
We are only following in the familiar pattern of laying down some of the 
conventional causes promulgated through the years by writers in the field in 
the attempt to explain dissident behavior. 

In treating the causes of crime, it is necessary to keep in mind just what we 
mean in this connection by causes. Naturally, we do not use the word in the 
same sense that it might be used by a physicist to mean that certain situations 
or factors inevitably produce predictable results. There is no reason to believe 
that human conduct is arbitrary or outside the bounds of social causation. 
But the factors involved in a social situation like crime are too numerous 
and complicated to be dogmatically stated. 

For example, we cannot say that any one of the causes of crime, either physi- 
cal, personal, or social, inevitably or invariably produces crime. No physical 
abnormality, no degree or type of insanity, no extent of feeble-mindedness, 
no extremity of poor health, no degree of physical deprivation, no extreme of 
poverty, no filth of slum life, no lack of recreation, no stimulation by press, 
movie, or radio, no hysteria or crime wave, will surely and without exception 
necessarily produce crime. A crime is committed only when the right com- 
bination of personal and social factors comes into existence to create a specified 
crime situation. And, viewed in a merely external fashion, the same apparent 
concatenation of factors might not produce a crime the next time they are 
brought together. In the particular situation where the crime is committed, it 
is the inevitable outcome of all the elements in the picture—as inevitable an 
outcome as any physical occurrence could possibly be. But external and ap- 
parent similarities and repetitions in social situations may not be actual and 
complete repetitions. à 

Hence, we can never be sure that a given set of factors will always produce 
a crime or a delinquent act. As a result of this observation, certain recent writ- 
ers on crime say it is futile to discuss the causes of crime. This is as absurd 
and untenable as the position of older writers who wrote as assuredly about 
the causes of crime as if they were dealing with forces in a physical laboratory. 

As a first step to a better understanding of crime—and of its causes—it is 
well to cease discussing crime and criminals in any general sense whatever and 
concentrate solely on individual crime situations and criminals. For we shall 
never learn very much about crime and criminals through generalized studies 
and abstract dogmatism. We must build up our knowledge of crime and crimi- 
nals by studying particular crimes and individual criminals. But such study 
will have little permanent value unless we discover from it the personal and 
social situations most likely to produce crime or most favorable to crime. Un- 
less we find what these conditions are, we can do little to reduce and prevent 
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crime. Investigation of an individual convict may help to reform him, but it 
will be of no general social importance unless it helps to tell us what personal 
and social factors encourage antisocial behavior. 

In approaching the causation of crime, therefore, we need to avoid both the 
older dogmatism and the more recent intellectual snobbery. Without contend- 
ing that they will inevitably cause crime, it is apparent chat certain conditions 
are more favorable to crime than others. Bad heredity, physical defect, mental 
imbalance, mental defect, emotional insecurity, a slum environment, poor edu- 
cation, criminal associates, extreme poverty, and environmental stimulation 
to crime are obviously more favorable to crime than good heredity, physical 
normality or superiority, a sound mind, normal and superior mental capacity, 
social maturity, healthy living conditions, adequate education, normal and 
law-abiding associations, plenty and security, and healthy surroundings. It is 
true that any or all of these unfavorable conditions will not inevitably drive 
a given person to commit a crime under all circumstances. Conversely, any 
one or all of the favorable conditions listed above may not be gilt-edge insur- 
ance against a person committing a crime. 


DEMONOLOGY 


The oldest theory advanced to explain criminal conduct was diabolical pos- 
session and instigation. Crime was the result of succumbing to the temptations 
of evil spirits. This view flourished in primitive, oriental, and medieval socie- 
ties. Since evil spirits infested the person and had to be driven out, the conven- 
tional notion of primitive punishment was either to exorcise the evil spirits or 
to banish or execute the one possessed. In part, this doctrine was based upon 
the concept of protecting the community group against further outrages by 
the offending individual, but far more important was the belief in the necessity 
and the desirability of placating the gods. 

An excellent example of demonism was the persecution, in colonial times, 
of witches in Massachusetts. These harmless women were thought to be pos- 
sessed by the Devil; so they must be eliminated. Marion L. Starkey, in a care- 
fully documented book, The Devil In Massachusetts,’ describes how this tragic 
episode in American colonial history came about. Betty Parris, nine-year-old 
daughter of the Rev. Samuel Parris, and Abigail Williams, her twelve-year-old 
cousin, became “spiritually sick” from Puritan prudery and from “the inhuman 
strain of coping with an adult world which had been arranged without under- 
standing of the needs and capacities of children.” Learning the art of voodoo 
from an old Negro slave servant, they maliciously involved an increasing 
circle of harmless persons of the community until the entire colony was en- 
meshed in an orgy of religious frenzy that remains even today a blot on the 
Bay State. The belief in demonism still persists in many cultures and, to a 


2 Marion L. Starkey, The Devil In Massachusetts. New York: Knopf, 1949- 
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great degree, in our own traditional beliefs. Many still believe, for example, 
taat willful persons are “thinking on the devil’s side” and must be chastened. 
The actual belief in witches and demons is practically extinct in most sections 
of this country, but there are still small culture pockets where it is still preva- 
lent. Hexing may be found, even today, among the “Pennsylvania Dutch.” 
The belief in charms to ward off evil spirits is still current among these people, 
and among Negroes and whites in the more isolated parts of the South. 

A story from Philadelphia some years ago stated that a “neurotic, supersti- 
tious father incoherently babbling of witchcraft, spirit-warnings and hexes was 
questioned by police concerning the mysterious murder of his baby. He 
blamed witches for the slaying of his 16-day-old baby daughter whose body 
was found in the coalbin of his home.” Many of those who believe in these 
relics of a bygone era of superstition are definitely pathologic. We must not 
forget, however, that the belief in witches, evil spirits, and the efficacy of 
charms is deeply rooted in the culture of many sects that are considered 
“queer” by the general public in their vicinity. For instance, a fortune teller 
was arrested in Wilmington, Delaware, not long ago. In order to make her 
offense illegal an old witchcraft law was invoked.* 

The belief in demonology as a cause of crime is waning so rapidly that we 
need not discuss it further. It is important, however, to mention demonology 
since it forms the basis of many subsequent human aberrations. 


POPULAR EXPLANATION OF CRIME 


We still find a number of “crackpot” theories of crime causation that are 
accepted by large numbers of superficially informed persons. In addition, there 
are many suggestions offered that have some truth inherent in them, but do 
not answer the question of delinquency with any degree of finality. 

News articles reporting speeches by well-meaning persons often assign these 
causes for crime: (1) we have forgotten God; (2) the family is breaking down, 
and children no longer respect their parents; (3) movies and dance-halls; 
(4) radio and television; (5) the crime comic papers and magazines; (6) lack 
of moral discipline. 

It has always been popular to blame the “grog shop,” the taproom, and the 
poolroom for criminal behavior. Shortly after the turn of the century cigarettes 
were blamed for undermining the moral fiber of the youth of that period, 
causing them to commit crimes, or leading them on to such serious vices as 
drinking and associating with questionable women, In the various annual 
reports of the Pennsylvania Prison Society for the years embracing the Victo- 
rian era, the secretary of the Society, John J. Lytle, a deeply religious gentleman, 
deplored reading dime novels and smoking cigarettes. The tales of Nick Car- 
ter, Deadshot Dick, and the more infamous James brothers were then read by 
youth just as today the modern juvenile reads the crime comics, listens to the 


3 Philadelphia Evening Bulletin, March 14, 1950. 
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blood-and-thunder radio scripts, and views the double features at the Saturday 
afternoon movie. Adults over forty, fathers of the youngsters who take in the 
exciting neighborhood movie and listen to the radio serials, too easily forget 
that in their youth they tasted the forbidden fruits of their childhood under 
strict protest from their parents. From generation to generation, the alleged 
causes of crime reflect the social and religious thinking of the period. 

Surveying the country as a whole, there is nothing uniquely sinister about 
any of the habits or even vices of the moment. It is possible that occasionally 
a boy has been tempted to stage an amateur holdup because he saw the latest 
movie thriller. Yet probably millions of other boys also saw that same thriller 
and were not so tempted. In the case of this lone delinquent we might find a 
variety of predisposing causes for his action, the movie thriller being among the 
least significant. Here we find ourselves back to Professor Burt’s thesis of what 
we might call multiple causation. 

Those factors that precipitate toward crime and delinquency are legion. 
What is emphasized at the moment depends upon a number of factors, in- 
cluding: the individual's bias; the economic situation; the attitudes of the 
public regarding laws regulating the sale of liquor, gambling, and the like; 
recreation and other leisure-time pursuits that attract the young and give 
parents and educators much deep concern; and, last but not least, the current 
attitudes toward the homely virtues, the purposes of life, and the sincerity of 
political, moral, and religious leaders. So far as crime preventive agencies 
are concerned, we shall discuss these in our last chapter. 

As we look at the situation regarding crime and criminals, we are impressed 
with the great complexity of the picture. While, as we shall see later, current 
attitudes toward crime causation are different in the United States and Eng- 
land, as compared with those of the rest of the world—in the Anglo-Saxon 
countries there is far less emphasis on the biological causes than on the en- 
vironmental and emotional causes; this is the reverse throughout continental 
Europe and Latin America—one central theme does stand out. That is conflict 
or disorganization of the individual. The psychiatrist speaks of the rejected 
personality and the sociologist speaks of the svcially maladjusted person. The 
best analysis of this role of culture conflict is to be found in Professor Thorsten 
Sellin’s Culture Conflict and Crime. He points out the necessity of searching 
for conduct norms and cataloging them so that society can definitely under- 
stand their full meaning when they are applied to the behavior of the individ- 
ual. Further research would identify various “norm conflicts within person- 
ality, within a cultural group or between norms of two groups.” 

Recent works by Ernest R. Mowrer* and Robert E. L. Faris’ point out the 

4 Thorsten Sellin, Culture Conflict and Crime. Social Science Research Council Report, 1938. 

5 Ibid., p. 107. 

6 Ernest R. Mowrer, Disorganization: Personal and Social. Philadelphia: Lippincott, 1942. See 
especially Chapter XIX, “The Pattern of Personal and Social Disorganization.” 


7 Robert E. L. Faris, Social Disorganization, New York: Ronald Press, 1948. Especially Chapters 
V and Vi. 
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basic pattern of personal disorganization. They graphically describe it as a 
continuous process, emerging from overt rebellion against the social order in 
some individuals, to complete retreat into a subjective world by others, with 
rebellion passively expressed. Social disorganization is characterized by the 
breakdown of various members who cannot perform their function success- 
fully. Disorganization of the individual is due largely to consequences or 
episodes in the early experiences of individuals, especially in family conflict. If 
the relations in the family group haye been such as to permit the individual’s 
wishes to be expressed in socially approved objectives, individual disorganiza- 
tion is reduced to a minimum, and social adjustment is likely to result. If early 
contacts are personally inadequate or frustrating, the reverse will be true. 
Thus, factors making for adjustment need to be studied quite as much as 
those facors that bring about deviant behavior. 


FREEDOM OF THE WILL VS. DETERMINISM 


The concept of “freedom of the will’ has had far-reaching effects in West- 
ern theology and education, This thesis states that since man is free to do as 
he pleases or to make his own choices, it is of paramount importance to pre- 
vail upon him, through teaching or by threats and rewards, to conform to the 
sanctions of society. By precept and example, he must be taught to emulate 
the good and true and to shun those who would tempt him to violate the pre- 
vailing morality. The scheme is not consistent throughout, for various rational- 
izations are manifested by courts, juries, and moral groups when more privi- 
leged persons commit crimes against the social good. 

It is obvious that from the maintenance of this doctrine of free will many 
fictions are created and impossible virtues and questionable hero-worship are 
encouraged. The individual is reminded constantly of his responsibility to 
others, so that he will develop a conscience to help him decide in the socially 
approved manner. Discipline of the will is the natural purpose of all these in- 
junctions. One who violates the law or commits a sin has apparently not disci- 
plined himself to behave in the approved manner; so society must teach him a 
lesson. 

This, we shall see later, is the philosophy behind our traditional criminal code 
and it is deeply rooted in the social fabric. Certain concessions have been made 
by law, from time to time—to children in the early age of indiscretion, and to 
others who ate irresponsible and come within the doctrine of limitation, par- 
ticularly the insane, the defective and, more recently, the chronic alcoholic, 

For an interesting statement on the subject of freedom of the will versus de- 
xerminism, its antithesis, we quote from Professor Willard Waller: 


There are . . . in point of fact, but few who hold to the freedom of the will 
in its logical completeness. Those who now take that side of the argument 
prefer to say that the will is partly free, or that it is sometimes free, preserving 
for man some of his original prerogative, but admitting partial determinism. 
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They have sacrificed logical impregnability for the sake of conformity to the 
facts of modern science, and their peculiarly exposed position renders them 
liable to attack from either side. Their idea system is not in fact a free-floating 
island of mutually consistent beliefs, but a hodge-podge, a melange, a collection 


of ill assorted notions which are given coherency by wishful thinking.® 


With the development of the biological sciences and the growth of new phi- 
losophies regarding life and social responsibility, other concepts of crimes and 
criminals developed, which somewhat mitigated the doctrine of free will. Nota- 
bly, there was a shift from theories of revenge, retribution, expiation and deter- 
rence, to a theory of reformation of the offender and protection of society. The 
emphasis was not focused on the individual who committed the crime but 
rather on the crime itself. 

8 Willard Waller, “A Deterministic View of Criminal Responsibility,” J. of Crim. Law and 


Crimin., May 1929; pp. 88-101. His article answers one in the same journal, C. O. Weber, “Pseudo- 
Science and the Problem of Criminal Responsibility,” August 1928, pp. 181-195. 


CHAPTER V 


Geographical and Ecological 
Factors in Criminality 


MANY STUDENTS of crime have long been fascinated by the apparent effects of 
climate and topography on criminal behavior. For almost half a century these 
factors have been relegated to a minor position, emphasis having passed to indi- 
vidual frustration and disorganization as well as to the more obvious social 
environment. 

More recently there has been a renewed interest in geography and, more 
especially, in what we refer to as human ecology. We shall first focus our at- 
tention on the geographic factors, such as temperature. humidity, seasonal 
changes, and the like. Later, we shall deal with some of the ecological aspects 
of the question, more especially on the concentration of populations and the 
resulting human relationships between groups. 

Geographers and others interested in the field have long contended that 
climate and topography exercise considerable influence on the behavior of 
people. Fertility of the soil, the amount of rainfall, and the abundance of natural 
resources play an important part in shaping the economic well-being of social 
groups. Those peoples who do not have adequate natural resources are likely to 
be retarded, and thus tend to become predatory. 

Montesquieu, in his Spirit of Laws, contended that criminality increases in 
proportion as one approaches the equator, and drunkenness increases in propor- 
tion as one approaches the poles. Adolph Quetelet, the “father of statistics,” 
claimed that crimes against the person, that is, of violence, were prevalent in 
the south and in warm seasons, and crimes against property in the north and 
in colder weather—he called this the “thermic law” of delinquency. Lombroso 
believed that a minimum of crimes against person and property occurred in the 
level parts of France, a larger number in the hilly sections, and a maximum 
number in the mountains. 

Quetelet’s thesis was substantiated by Mayo-Smith, who stated that crimes 
against the person were more numerous in warm weather, whereas economic 
crimes, stealing and the like, were more frequent in winter. A study made in 
France by M. De Guerry de Champneuf showed that from 1825 to 1830, for 
every 100 crimes against the person in the northern part of that country there 
were 181.5 crimes against property, whereas in southern France, for every 100 


126 


Geographical and Ecological Factors 127 


crimes against the person, there were only 48.8 crimes against property. Lom- 
broso, Ferri, and Aschaffenburg made similar observations regarding Italy, 
France, and Germany—north against south, and cold weather against hot. 

Lacassagne, in his analysis of crimes in France between 1825 and 1880, ranked 
December as high month for crimes against property, with January, November, 
and February next, followed by October and March. 

In America, perhaps the most outstanding and thorough study of the effects 
of climate and meteorological conditions on human behavior was made by Ed- 
win Grant Dexter. He made a statistical study of certain criminal cases in New 
York City and in Denver, correlating them with weather records of the two 
cities. He found that cases of assault and battery (from 1891 to 1897) in New 
York City were most numerous in the warmest months of the year, during 
periods of low barometer and low humidity, on calm clear days, and during 
least precipitation; and that murders in Denver (1884-1896), the only crime 
on which he had statistics, were most frequent during periods of warm weather, 
low barometer and low humidity, during winds, on cloudy days, and during 
periods of some precipitation. It is to be noted that he was studying some 40,000 
cases of New York assault and battery, but only 181 murders in Denver. But 
the divergence in his findings for the two cities is explained not only by this 
difference but by the great difference in altitude between the two spots. Dex- 
ter’s findings possibly got more attention than they intrinsically deserved, be- 
cause he made no unwarranted claims and was careful not to exaggerate his 
interpretations—in short, he avoided some of the more common indications 
of being unscientific. 

Albert Leffingwell, an American physician who traveled extensively and de- 
voted much of his life to scientific pursuits, published in 1892 (a dozen years 
before Dexter’s book) his ideas about such phases of human conduct as suicide, 
crimes of violence, duels, insanity, and illegitimate births. In his work, I/egiti- 
macy and the Influence of the Seasons upon Conduct, Leffingwell’s hypothesis 
was “that upon the nervous organization of human bodies (perhaps especially 
upon dwellers in the temperate zone) there is exerted during the procession of 
the seasons, from winter's close until midsummer, some undefined, specific 
influence, which in some manner tends to increase the excitability of emotion 
and passion, and thus also to increase all actions arising therefrom.” 

Like Dexter, Leffingwell won respect by his moderate tone—he called climate 
“a true factor of causation, no matter of how small an extent.” He did actually 
hint that sunspots may be related to weather variations and so to human be- 
havior. But as long ago as 1879 as good a scholar as the British economist W. S. 
Jevons suggested that business cycles were affected by disturbances on the solar 
surface—and remarked that this sounded like “the astrology of the middle 


1 Quoted by Franklin Thomas, The Environmental Basis of Society. New York: Century, 1925, 
p. 100. 
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ages.” And in 1914 and 1923 Henry L. Moore, the ultra-scientific mathematical 
economist of Columbia University, in his books on economic cycles, showed 
a statistical correlation between sunspots and the business cycles. 

Dexter found suicides most frequent in late spring and late summer, with a 
temperature between 45 and 70° F, low barometer, high humidity, on clear, 
dry, windy days. Leffingwell gave spring and early summer as the seasons for 
high suicide rates in England and Wales. In general he agreed with Dexter, 
placing 54 per cent of all murderous attacks in England and Wales in spring 
and summer, 55 per cent of all crimes against the person in England (for the 
decennium 1878-1887) in the warm months, and about the same proportion 
for France, over a longer period than ten years. 

A later and more intensive article by Calvin F. Schmid, shows a considerable 
excess of homicides in winter, which is explained by the seasonal distress and 
disorder among migratory workers. This is the very explanation that is ordi- 
narily given for the “common sense” view that crimes against property are 
more numerous in winter—a view held when all the findings pointed to crimes 
against the person being conditioned by warm weather.” 

A regional analysis of the Uniform Crime Reports of the Federal Bureau of 
Investigation reveals a marked distribution of crime frequency by major re- 
gions, Fourteen states in the extreme southeast corner of the United States and 
Gulf area have the highest per capita rates for murder and assault. Next in rank 
is a midbelt, composed of Pennsylvania, Ohio, Indiana, Illinois, Missouri, and 
Kansas, In New Jersey, New York, and the Far West the rate is lower. In New 
England and the Prairie West it is the lowest of all. The prevalence of murder 
and assault in the Old South may be explained as a natural outgrowth, on the 
one hand, of a caste society given to lynching to preserve social discipline, and, 
on the other hand, of a feud tradition among the mountain whites. Dr. Stuart 
Lottier’s comment regarding this is illuminating: 


From the plantation economy of the south sprang a tradition of sharp dis- 
crimination between the landed gentry and the Negroes or poor whites whom 
they exploited. Castes engendered characteristic criminal offenses. One expres- 
sion of the maintenance of rigid social stratification is lynching which has 
been confined to the southern and southwestern states. Also family feuds 
developed in the isolated and thinly settled areas of the southern mountains 
“where self-help was once the dominating necessity and where decentralized 
judicial administration has enfeebled the enforcement of the law.” It is true 
that lynching and feuds are hardly significant numerically, but they symbolize 
the extremes of conditions which are territorially circumscribed.* 


2 Calvin F. Schmid, “Study of Homicides in Seattle, 1914-1924,” Social Forces, Vol. IV.—See 
also Hans Von Hentig, The Criminal and His Victim. New Haven: Yale University Press, 1948. 
Especially Part M, “Geophysics and Crime.” 

3 Dr. Stuart Lottier, “Distribution of Criminal Offenses in Sectional Regions,” J. Crim. Law 
and Crimin., Vol. XXIX, September 1938, pp. 329-344- 
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Robbery and banditry—crimes against property—are by far most common 
in the western part of the United States. In 1931, over half of all the bank rob- 
beries in the country were committed in California, Missouri, Illinois, Kansas, 
Texas, and Oklahoma. Each of these states had more bank robberies than had 
Connecticut, Maine, Massachusetts, Rhode Island, New York, New Jersey, 
Pennsylvania, Maryland, and Virginia combined. This seems to be due to the 
frontier lawlessness, vigilantism, and excessive individualism that characterized 
this region until recent times. 

These facts are of more than academic interest. They represent the in- 
dispensable foundation of any real scientific program of crime control and 
prevention. As Lottier says: 


It is submitted that one of the first steps in a program for the prevention of 
crime and the apprehension of criminals in the United States is the elementary 
procedure of dividing the country into natural regions of crime. The larger 
units would take into account sectional differences in culture, for areas of 
homogeneous culture, would have common problems of crime control.* 


Lottier further makes it quite clear how this study of spatial patterns is funda- 
mental for any national survey of crime. His own remarks clearly show that 
any explanation of these and other spatial patterns of crime must be complex 
and difficult to find. 

Without accurate statistics we know that organized gambling is concentrated 
in the great cities of the urban North and East, in large resort cities like Los 
Angeles and Miami, and in the midwestern metropolitan areas of Chicago, 
Kansas City, and St. Louis. In these cities there are obviously greater opportuni- 
ties for racketeering, and there is a higher development of the something-for- 
nothing philosophy among the leisure class, big business, speculative finance, 
cafe society, and the like. As Lottier puts it: “In no small measure is organized 
crime in the North related to emulation of the men and the methods of large- 
scale business and the readily available and approved rationalization of the 
same dominant class.” 


ECOLOGICAL ASPECTS OF CONVENTIONAL CRIME 


The environmentalist school of criminologists vaguely anticipated the eco- 
logical approach, but did not define environment very sharply and did not use 
the cartographic and statistical methods that are distinctive of the ecological 
school. Henry T. F. Rhodes, in The Criminal In Society, outlines the crimino- 
logical schools as statistical, positivist, environmental, bio-sociological, and inde- 
terminant or moralistic. In the class of environmentalists he places: Tarde, who 
insisted that concentration of population increased opportunities for imitation, 
so that crime (like other occupations) became standardized in large cities with 


4 Ibid., p. 344- 
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heightened skills; Corre, who thought crime was caused either by great wealth 
or great poverty; Manouvrier, the anthropologist, who reckoned environment 
a restraining influence that holds in check some of the ubiquitous criminal 
tendencies; and the three Italians who saw the social environment as the sole 
cause of crime: Turati, who was sure crime could be abolished if society and 
economic conditions were remodeled; Battaglia, who considered that the com- 
plexity of an ill-adjusted economic system was the cause of crime; and Cola- 
janni, who claimed as early as 1887 that crime does pay and that the honest 
man earns less and is more likely to be injured or killed than the thief. In the 
same group Rhodes includes: the German statistician Lafargue, who attempted 
to correlate, by most unorthodox graphs, business failures, prices of wheat, 
and general criminality in France between the years 1846 and 1886; and Bon- 
ger, the Dutchman, who saw almost all crimes as normal acts, and the capitalist 
system as the force that makes man more capable of crime. It is obvious that 
this group of environmentalists had an economic rather than an ecologic ap- 
proach—and that the economic angle was Marxian. 

The term ecology, borrowed from botany by the sociologists, is comparatively 
new in this application, But the idea is older. The mapping method, the recog- 
nition and analysis of environment as a crimogenic factor, and other elements 
in what is now styled the ecological approach were practiced in the 1830's. In 
1833 A, M. Guerry, for example, in his Essai sur la Statistique morale de la 
France, used the cartographic method and showed enormous variations among 
the 86 departments of France in the rate of crimes against the person for the 
years 1825-1830. 

In Britain, others were turning to what we today call the ecological approach. 
Sir Rawson W., Rawson, in 1839, showed by statistics that crime predominated 
in the larger cities; Henry Mayhew, in London Labour and London Poor 
(1851-1864), mapped the number of offenders committed for the years 1841 
to 1850 in both England and Wales, and found an over-average in the tier of 
shires through the central industrial and commercial regions of the countries. 
In 1889 Charles Booth’s Life and Labour in London (completed in 1903 with 
the seventeenth volume) began to appear with maps colored to show the de- 
grees of poverty of the inhabitants, Probably no man was ever responsible for 
a body of social statistics more valuable than those compiled under his sponsor- 
ship. To a remarkable degree this work combined the materials in government 
and other statistical sources with details gathered by personal interviews. Booth 
aimed to show the numerical relation that poverty, misery and depravity bear 
to income and comfort of each economic class. His study was inspired by Le 
Play’s social survey program in France. Booth’s subject was human ecology; 
the scope was comprehensive—not specifically on crime or delinquency. 

The definitely ecological approach in sociology and criminology in this 

country dates from 1926 and from the Department of Sociology of the Univer- 
sity of Chicago. Under the impetus and leadership of Professors Robert E. Park 
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and Ernest W. Burgess, graduate students of the department during the 1920's 
and 1930’s were responsible for developing and refining this approach to com- 
munity problems.* One should not totally ignore, however, the earlier reform- 
ers who crusaded against the evils of the metropolitan communities. Among 
this group were Charles Loring Brace, Jacob Riis, and later J. A. Puffer, who in 
1912 published his work, The Boy and His Gang. Lincoln Steffens and his 
Shame of the Cities should also be mentioned. 

In 1926 Professor Park contributed an essay on “The Urban Community as 
a Spatial Pattern and a Moral Order” to The Urban Community, edited by 
Professor Burgess. It was probably this essay that spelled out the frame of refer- 
ence for ecology as applied to sociology. Briefly stated, the conceptual frame- 
work of social ecology has its analogy in the biological sciences. It assumes that 
man is an organic creature and therefore behaves according to the general laws 
of the organic world. Human ecology deals with the relations of people to 
their spatial environment. For example, the people who live in the plains area 
of a country are different in many respects from those living in a mountainous 
region; those in rural areas different from those in metropolitan centers. Social 
ecology, therefore, deals with the various reactions of the human organism to 
the various environmental stresses and strains. 

Professor Park looked upon the community as his unit of investigation. Even 
in limiting ecology to the community, it is a broad subject. And, of course, 
there are limitations in carrying out the analogy from biology. But out of this 
general thesis there grew a brilliant series of studies that have made their mark 
on sociology and social investigation. The works of R. D. McKenzie, Nels 
Anderson, Louis Wirth, Harvey Zorbaugh, to mention a few, are well-known 
pioneers in the field. 

One book, of special interest to us at this point, which grew out of this same 
era, is Frederic Thrasher’s The Gang. The work involves a study of 1,313 gangs 
in Chicago and indicates their concentration in a twilight zone of factories an 
railroads radiating from the central business Loop district. According to 
Thrasher: “Gangland represents a geographically and socially interstitial area” 
between the Loop and the residential districts and in other mid-positions. He 
made it plain that village gangs do not usually become a social problem and 
that all city gangs are not delinquent, but many gangs are training schools for 
crime. His research, though it was not primarily concerned with delinquency, 
made important contributions to the natural history of regions that are the 
habitat and nursery of delinquency, for he pointed out the location and charac- 
teristics of these regions. The concept of a transitional or interstitial area was 
important, for it suggested that crime originates on the edges of civilization 
and in communities imperfectly adjusted to normal conditions. 


5 Cf, Milla A. Alihan, Social Ecology: A Critical Analysis. New York: Columbia University 
Press, 1938. For a penetrating analysis of the ecological approach, see James A. Quinn, Human 
Ecology. New York: Prentice-Hall, 1950. 
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It may be noted that Thrasher’s work—both this pioneer book and his later 
activity as director of boys’ club studies in New York University—called at- 
tention to the appeal of the gang to an instinct for adventurous recreation, to 
the gang’s importance as a social group, to its cultivation of an intense spirit of 
loyalty, and to other qualities it possesses that have social values. His studies re- 
vealed some of the requisites that must be built into activities to remedy anti- 
social effects of gangs—requisites that are adequate substitutes for gang traits. 
But the outstanding and immediate ecological factor of Professor Thrasher’s 
book was the mapping and description of gangland. 

Much the same regions were the subject of Clifford R. Shaw’s epoch-making 
book Delinquency Areas, which developed the fact that delinquency rates are 
high in the center of Chicago and progressively low at greater distances from 
the center and from industrial areas. This picture of Chicago where the “delin- 
quency area” concept was born, was paralleled by simliar findings for Philadel- 
phia, Richmond, Cleveland, Birmingham, Denver, and Seattle. 

Shaw and his colleagues have shown that conduct symptomatic of predelin- 
quency, including habitual truancy, incipient delinquency, and the like, tends 
to be clustered or concentrated in certain well-defined areas. The highest rates 
are usually found in the congested and disorganized urban sections lying ad- 
jacent to the central business and warehouse areas, and the lowest rates in the 
outlying suburban and residential districts. As any student of urban problems 
is aware, there are many characteristic differences between such areas. The 
downtown and warehouse districts were once residential areas but are now 
slums. The older inhabitants moved out as business began to encroach upon 
their neighborhoods. These old neighborhoods take on a certain sordidness 
that causes a breakdown in the traditional social controls. 

The people who move into these more or less abandoned neighborhoods are 
marginal; they hover around the bare subsistence level. Immigrants, Negroes 
from the South, migrant families, and others attempting to “break in” to the 
precarious economic life of a great city, of necessity gravitate to these neighbor- 
hoods. These elements differ markedly in their cultural backgrounds and often 
clash among themselves. Few, if any, stabilizing community forces remain; the 
families are often financially impoverished and find it extremely difficult to 
carry on any policy of neighborhood reconstruction. The disintegrative forces 
overpower the feeble efforts of community agencies to bring about the stabili- 
zation that is fundamental to guiding normal social behavior. 

So, instead of thinking in terms of the significance of poor housing, over- 
crowding, low standards of living, low educational standards, and other such 
conditions, this approach looks upon these merely as symptomatic of more 
basic degenerative processes. That is, delinquency areas are due to the deteriora- 
tion of the fundamentals and characteristics of social control. 

Shaw makes it quite plain that there is a definite relation between his delin- 
quency areas and juvenile delinquency. In addition, he demonstrates a serious 
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relation between delinquency and recidivism, showing that an area that has a 
high rate of delinquency also has a high percentage of recidivism among the 
delinquents. Yet, as Warner and Lunt showed in their The Social Life of a 
Modern Community, there is a differential treatment of persons in slum areas. 
They show that the high arrest rate by the police in these areas is not necessarily 
an index of real delinquency and crime for a city. Police are not “fixed” to re- 
frain from arresting in such neighborhoods, as is the case in many well-to-do 
areas of a large city. This salient fact must always be borne in mind when we 
appraise the high delinquency rate of blighted neighborhoods. 

In their later book, Juvenile Delinquency and Urban Areas (1942), Shaw 
and his colleagues expanded their research to include several other cities 
where conditions exist similar to those reported and described in their earlier 
work. The conclusions reached by Shaw and his associates are that group de- 
linquency, which characterizes much of our modern crime, is deeply imbedded 
in the roots of modern community life; that attitudes prevailing in metropoli- 
tan centers seem to sanction delinquency through the conduct, speech, and 
gestures of adults with whom city juveniles come in contact; that the com- 
peting values of modern life confuse the growing boy and encourage him to 
seek a life of excitement in which he can gain a satisfying status with his kind; 
and that year after year this situation grows more serious, Any solution, 
these writers feel, must come from community agencies focusing their attention. 
on the setting or neighborhood life from which these young delinquents 
emerge. 

In other cities other investigators did work that paralleled Shaw’s work. A 
bad central area in Indianapolis, with crime and delinquency rates decreasing 
in areas away from the center of industry and business, was described by 
R. Clyde White. For Long Beach, California, a satellite city of Los Angeles, and 
hence very different from the cities previously mentioned, Elsa S. Longmoor 
and Erle F. Young in 1936 published a map with contour lines for levels (or 
altitudes) of delinquency. This different method showed the same general pat- 
tern. “The Pattern of Urban Growth,” by Maurice R. Davie, however, showed 
that New Haven and Cleveland, for example, do not exhibit this same pattern 
of centralized delinquency. 

With this last exception, these studies of other cities confirmed the findings 
of Thrasher and Shaw for Chicago—that major ganglands and delinquency 
areas had bad housing conditions; no play spaces except streets and vacant lots 
and railroad yards and track; heavy employment of under-age children; much 
truancy; heterogeneous racial make-up; a population that is decreasing, mobile, 
and dense; industrial and commercial crowding; poverty and family depend- 
ence—in addition to locations that are centralized and interstitial or transitional. 
Intensive studies of specific crimogenic areas inside certain cities now further 
developed these characteristics. 

A part of Harlem (New York City), with an arrest rate of 72.3 per 1,000 
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(against 28.1 for non-slum areas) and the typical bad housing, poor recreational 
equipment, and low-income levels of delinquency areas, was intensively studied 
by Halpern, Stanislaus, and Botein in their book The Slum and Crime (1934). 
Harlem in Manhattan and Red Hook in Brooklyn, according to J. B, Maller, 
had a delinquency rate twice that which would have been expected had delin- 
quency for the whole city been proportioned to population. Maller contrasted a 
delinquency rate of 25 in Harlem with a rate of under one in outlying non- 
slum regions. 

In the much smaller and less composite city of Omaha, five areas, “definite 
foci of infection,” furnishing a large proportion of the city’s delinquents (a 
total of 1,000 from these areas in six years), were analyzed by T. Earl Sullenger. 
These five areas, as they exemplify diverse cultural forces and different charac- 
teristics of delinquency areas, are worth a brief characterization here. The first, 
50 blocks in all, south and east of the packing plants, includes 16 nationality 
groups, some of them notorious for conflict with civil laws, such as parents be- 
ing opposed to compulsory school attendance. The second, 96 blocks, a former 
aristocratic residence section, now housing Syrians, Bohemians, and Negroes. 
The third, 60 blocks, near unprotected railroad tracks and yards, has many 
children working at street trades, and playing on railroad tracks. The fourth, 
a 4o-block ghetto, has a younger Jewish generation outgrowing the controls of 
orthodoxy, and an influx of Negroes. The fifth, a “Harlem” 350 blocks in area, 
houses many Negroes new to city life and supported largely by public relief. 

Maps were also made for metropolitan areas and for rural communities that 
further established and refined the concept of concentration of delinquency. 
E. H. Sutherland showed that in 1931-32, of stores in a certain large chain, 
twice as large a percentage were robbed inside the city of Chicago as in a zone 
25 miles from Chicago (59.6 to 29.8); and that the in-city rate was more than 
nine times the rate in the 100-to-125 mile zone (59.6 to 6.2). In the Detroit met- 
ropolitan area Stuart Lottier observed a similar relation for chain-store robberies 
inside and outside the city limits. 

In the counties of Kansas, a comparatively rural state, juvenile delinquency 
rates were found to bear a relation to the size of the largest community in each 
county, being higher near the large communities and declining as “their dis- 
tances from a focal county increase,” according to statistical studies by Mapheus 
Smith. In Illinois, according to the State Crime Survey of 1929, commitment 
rates of juvenile delinquents rose with larger county populations—the only 
exception being the largest county, Cook, containing Chicago, with a low 
delinquent commitment rate because juvenile court and probation treatment 
reduced to a minimum the commitments to reformatories. 

A report from Birmingham, Alabama, states that a study of the city’s 62 cen- 
sus tracts in 1940 revealed that “if high population density, low economic value 
of houses, physical deterioration and lack of necessary equipment, and high 
rate of tenancy can be evaluated as indicators of poor housing, the findings of 
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this investigation present objective confirmation of the general principle that 
poor metropolitan housing tends to be associated with high rates of delin- 
quency, and vice versa. 


A CRITICAL NOTE ON THE DELINQUENCY AREA CONCEPT 


The 1920's and 30’s witnessed a plethora of ecological studies of crime, delin- 
quency, and other forms of social disorganization, all by competent students of 
the Park and Burgess school. Many of these were accompanied by charts and 
maps of cities and areas of cities. In more recent years the emphasis seems to 
be away from the ecological approach. This is due to two factors, at least. One 
of these, pointed out by Sophia Robison in her provocative book, Can Delin- 
quency Be Measured? is that the term “delinquency” is so variously defined 
and considered, and so subjectively interpreted, that it cannot be used as a unit 
of measurement. As she states: 


Although the delinquency area technique of study, developed in Chicago 
and later extended to an examination of the locus of delinquency in other 
cities, has received official recognition, the suspicion persists that this method 
is not only essentially invalid to indicate the extent of juvenile delinquent be- 
havior but that it does not furnish any very useful approach to the problem 
of understanding or preventing delinquent behavior.” 


Her analysis of delinquency in New York City failed to validate an index of 
delinquency said to be established by studies in Chicago and other cities. Miss 
Robison further cannot accept the thesis that delinquency decreases from the 
general business district outward. 

A more recent critical note concerning the delinquency area concept was 
prepared by Christen T. Jonassen.” He points out that many factors may in- 
fluence delinquency rates, but they will not directly influence delinquency 
behavior. Among these are: differences in laws, police policies, enforcement, 
administrative policies of courts, and cultural orientation of specific areas. 
Sheldon and Eleanor Glueck, in their most recent work, Unraveling Juvenile 
Delinquency, are also quite vocal in their criticism of the delinquency area 
approach.” 

The second factor that tends to militate against the area concept is the psy- 
chiatric approach to the problem of maladjustment and delinquent behavior. 
Although no one can deny that the great bulk of delinquency comes from the 
blighted areas of our large cities, this fact cannot obscure the existence of much 


6 Quoted in Focus, N.P.P.A., March 1949, p. 59. 
7 Sophia Robison, Can Delinquency Be Measured? New York: Columbia University Press, 1936, 
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8 Ibid., p. 210. 

9 Christen T. Jonassen, “A Re-Evaluation and Critique of the Logic and Some Methods of 
Shaw and McKay,” American Sociological Review, October 1949, pp. 608-617. 

10 Sheldon and Eleanor Glueck, Unraveling Juvenile Delinquency. New York: Commonwealth 


Fund, 1950, p. 6, 
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delinquency in the homes of the economically favored. It is just not recorded 
so frequently. The psychiatrists are not much impressed with the ecological 
or statistical studies made in most cases by sociologists. For example, Alex- 
ander and Healy in their work, Roots of Crime, maintain that such studies 
do nothing more than call attention to a phenomenon that every policeman 
knows, and needs no further explanation."* To Ben Karpman, psychiatrist at 
St. Elizabeth’s Hospital in Washington, D.C., the entire approach means 
nothing more than the elaboration of the obvious, a criticism often hurled at 
the sociologist.” 

While the above may not be serious criticisms, they are at least worthy of 
record, Another qualification of the delinquency area concept would arise, 
if studies in any quantity were available, that would show just how many 
children grow up in blighted areas and do not become delinquent. One such 
study of a Chicago slum neighborhood was made by Boorman some years 
ago. Staff members of a boys’ club rated 26 out of 103 members as of high 
character, 46 as somewhat neutral, but still promising, 27 as problems due to 
maladjustments of one or another type, and 4 definitely criminal.’* 

Still another criticism of the area concept may be mentioned; not because 
the’ work done or the approach itself are not valuable, but rather because it 
has drawn attention away from the individual’s maladjustment. This malad- 
justment must be considered in diagnosing or treating the delinquent. The 
area concept also affords divers people and reform organizations to ride the 
popular bromides of poverty, broken homes, poor housing, and the like as 
the basic causes of delinquency and crime. Nevertheless, the sociologist, 
through such studies, has made a distinct contribution to the analysis of delin- 
quency, despite some psychiatrists’ criticism who now, in the 1940's and ’50’s, 
feel that they. alone possess the key to an understanding of the problem. 

An ecological approach to delinquency in an urban area can be of practical 
value as well as for the sake of pure research. A few samples for its practical 
use may be cited: city departments in charge of public safety, public welfare, 
and health; private and public agencies engaged in developing low-cost hous- 
ing projects; the board of education, recreation bureau, family welfare, and 
other social agencies may also profit from such knowledge. Neighborhood and 
community councils as well as other civic organizations devoted to improve- 
ment of specific areas need factual information along these lines. State and 
city planning commissions, preparing blueprints for improved living condi- 
tions, will find such a study of inestimable value in determining needs. 

The delinquency area concept has served a useful purpose in assisting the 

11 Franz Alexander and William Healy, Roots of Crime. New York: Knopf, 1935, P. 274. 

12 Benjamin Karpman, “Milestones in the Advancement of Knowledge of the Psychopathology 
of Delinquency and Crime,” in Orthopsychiatry: 1923-1948, American Orthopsychiatric Associa- 


tion, Inc., 1948, pp. 100-189. > 
13 William R. Boorman, “Delinquency Area: Another Viewpoint,” Religious Education, Vol. 26 


(1931), pp- 858-863. 
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fight against delinquency and crime. But there is the danger that it will con- 
tinue to be used, as it has all too frequently in the past, as an oversimplification 
of the problem. 


RURAL AND URBAN CRIME RECORDS 


All that has been said, almost without exception, goes to show that the city 
outdistances the country in delinquency and crime rates. But precise, com- 
parable figures are impossible to secure. In general we can rely only on the 
number of arrests by police and other peace officers for statistical material to 
give crime indexes. Hence the efficiency of apprehending powers is a serious 
variable in comparing crime rates in urban and rural areas, 

Among earlier studies Professor George Vold found that in the case of 
murder, manslaughter, and the serious sex crimes there was little difference 
between rural and urban areas in Minnesota; but for other offenses the urban 
rates were much higher. However, since 1945 the figures show that rural 
crime has increased and that offenses against property have been mounting. 
The figures for 1950 show an increase of 4.4. per cent over 1949. The Uniform 
Crime Reports show that 184,415 serious crimes were reported in 1950 in 
rural areas as against 176,561 in 1949. These offenses were reported by 1,674 
rural police agencies serving a population of 34,617,887. There were 1,776 
violent homicides plus 1,903 murders through negligence, a total of 3,679 as 
compared with the total for the entire country of 12,350.“ However, the homi- 
cide rate was down 2.6 per cent over 1949. Burglaries increased in the rural 
areas 6.8 per cent over the preceding year, whereas in the urban areas this 
offense decreased 1.3 per cent. The chart below shows the number of offenses 
reported from rural areas for the years 1949 and 1950. This upward trend has 
been noticeable since 1945 but no satisfactory explanation has been advanced. It 
is possible that the impact of the war has been more or less responsible for the 
gradual urbanization of what heretofore has been referred to as rural. Trans- 
portation, means of communication, and the prevalence or scarcity of jobs 
vary little nowadays between the urban centers and the small crossroads’ towns 
of the nation. 

Several regional studies have been made within the past ten years that em- 
brace rural communities, but no categorical statements can be made relative 
to the rarity of crime and delinquency in sparsely settled areas. M. G. Cald- 
well shows that in Wisconsin, counties in which there are cities, tend to have 
a high rate of delinquency. But isolated logging counties of the northern tier 
of that state, in which there are no cities of any size, also tend to have a high 
rate of delinquency.’® Paul Wiers made a study of delinquency in-rural areas 

14 For an interesting analysis of violent rural crime, written some years ago, see Stewart H. 
Holbrook, Murder Out Yonder; an Informal Study of Certain Classic Crimes in Back-Country 
America, New York: Macmillan, 1941. 


15 M. G. Caldwell, “The Extent of Juvenile Delinquency in Wisconsin,” J. of Crim. Law and 
Crimin., Vol. XXXII, 1941, pp. 145-157. 
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in Michigan. He found that the rate of delinquency for sparsely settled north- 
ern counties was higher than in the southern agricultural counties. This rate 
was less, however, than urban Wayne county, which embraces the city of De- 
troit2° In another study by Wiers, he points out that low delinquency rates 
are highly correlated with “favorable conditions of population density and 
urbanization” rather than mere rural or urban conditions alone.” 

In the past, certain obvious reasons were advanced for the greater amount of 
general criminality in the larger cities: better opportunities for gainful crime 
and for secrecy and safety, the prevalence of children of the foreign-born, the 
breakdown of family life, and the increase of juvenile gangs. Especially im- 
portant with respect to juvenile crime in the cities is the inadequate provision 
for normal physical expression on the part of youth. Moreover, the “easy- 
money” complex and the conception that “only saps work” are far more preva- 
lent in cities than in the rural areas. 

Organized vice and gambling are more general in metropolitan centers than 
in small towns. The reasons are clear enough. There is a larger clientele in- 
terested in such matters, among other reasons, because they do not have many 
normal and healthful outlets. There is also a greater proportion of unmarried 
persons in cities, The tense nervous life of cities favors indulgence in more 
artificial and extreme forms of diversion and excitement. There is less normal 
family life in the city than in the country. Those who manage vice and gam- 
bling have a far greater prospect of remunerative returns in city communities. 
Liquor consumption and drinking habits are relatively far more common 
in the cities. Also, the places in which drinks may be obtained are more at- 
tractive and drinking is more respectable. Drug addiction is more prevalent 
in urban areas. Many resort to drugs in order to dull the strains and distractions 
of city life. Drugs are more easily obtained in the city than in the country. 

Professor Vold explains the scarcity of rural crime in another way. He con- 
siders that the traditional American rural culture serves as a sort of insulation 
against crime: 


Rural culture also has its effects on the individual. The value and respect- 
ability of work, of family stability and continuity, of land as insurance, against 
want and as an indicator of status, and a general scorn for pleasure seeking 
and the “soft life,” are all part of the traditional rural pattern. Its effect on 
the individual is, among other things, to provide a pattern of conformity, an 
acceptance of the regulations and controls of the settled community."® 


One other phase of this contrast between the amount of crime in urban and 
rural areas is its detection by the police. Many minor delinquencies and other 


16 Paul Wiers, “Juvenile Delinquency in Rural Michigan,” ibid., Vol. XXX, 1939, pp. 211-222. 

17 Paul Wiers, Economic Factors in Michigan Delinquency. New York: Columbia University 
Press, 1944, p. 47- See also Herbert A. Bloch, “Economic Depression as a Factor in Rural Crime,” 
J- of Crim. Law and Crimin., November—December 1949, pp. 458-470. 

18 Loc. cit., p. 45- 
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forms of boisterous behavior are unreported in rural areas because they are 
not detected or because the perpetrators are known personally to the officers 
of the law and dealt with in sympathetic fashion. The impersonal relation of 
city police to small-time offenders, especially pranks of older boys, prompts 
them to place such offenses on the police blotter. These build up a higher 
crime rate for the city. 


CHAPTER VI 


Biological Factors Related to Criminality 


PHRENOLOGY 


protocy was the first of the sciences that dealt with Homo Sapiens and the 
students of the crime problem hoped it would answer their perplexing prob- 
lems. Theological and metaphysical interpretations of the causation of crimi- 
nal behavior were repudiated in the enthusiastic reception of biology and 
later, psychology. 

But before biology was to become a disciplined science, .a certain popular 
quasi-scientific thesis grew up and flourished. Growing out of the thesis of 
natural selection we find physiognomy, which is due, according to de Quiros, 
to the vague prejudice that considers the face as the most noble part of the 
body.’ This soon developed into phrenology or “craniology” as its founder, 
Dr. Franz Joseph Gall (1758-1828), preferred to call it, We still have mounte- 
banks plying this dubious profession, but at one time phrenology was accepted 
widely in respectable and academic circles. The great sociologist, Auguste 
Comte, was influenced by it, as was also the psychologist, William James. 
Gall and his astute disciple, Johann Christoph Spurzheim (1776-1832), ini- 
tiated a wave of enthusiasm for this explanation of behavior and personality 
that penetrated the palaces of nobility as well as the prisons. The term phre- 
nology was first used by the British naturalist, Thomas Ignatius Forster in 
1815. The famous Scotch phrenologist, George Combe, brought the elixir of 
phrenology to the United States where it was enthusiastically received in our 
universities. Wined and dined by the American Philosophical Society, Combe 
convinced students of the crime problem that here, at last, was a true explana- 
tion of all types of behavior. 

As Professor Arthur Fink explains:? “The three main propositions support- 
ing this discipline were: (1) the exterior conformation of the skull corresponded 
to its interior and to the conformation of the brain; (2) the mind could be 
analyzed into faculties and functions; and (3) these faculties were related to 
the shape of the skull. Corollaries to these propositions held that, in general, 
the brain is the organ of the mind, and that certain areas of the brain contain 
organisms to which there corresponded an equal number of psychological 
characters, or powers.” Some of these faculties or propensities were amative- 
ness (amorousness) , philoprogenitiveness (love of offspring), combativeness, 

1C, Bernaldo de Quiros, Modern Theories of Criminality. Boston: Little, Brown, 1911, P. 3- 

2 Arthur Fink, Causes of Crime. Philauclphia: University of Pennsylvania Press, 1938, pp- 273- 
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proof of the importance of phrenology in criminal diagnoses in the past, the 
secretiveness, concentrativeness, constructiveness, and acquisitiveness. As 
reports of the trustees of the Eastern Penitentiary at Philadelphia from 1855 
to 1865 show their tendency to attribute criminal behavior to phrenological 
categories. 

Phrenology was unable to maintain itself against its critics because it failed 
to recognize that no single portion of the brain can create that complexity 
which we call human behavior. As soon as psychology was widely established, 
phrenology had to go, slow as its total eclipse was. No explanation of human 
behavior can possibly be as simple as the tenets of this fantastic pseudo-science, 
Phrenology finally succumbed, and is used today only to exploit the gullible 
and ignorant who accept, and even crave, oversimplified explanations of 
character. 


CESARE LOMBROSO AND THE POSITIVE SCHOOL 


Probably the best known of the early scientists in the crimino-biological 
field was Cesare Lombroso (1836-1909). The theories of this Italian military 
physician regarding the criminal are regarded with more than historic interest. 
Lombroso’s thesis was that the typical criminal can be identified by certain 
definite physical characteristics or stigmata, such as a slanting forehead, long 
ear lobes or none at all, a large jaw with no chin, heavy supraorbital ridges, 
either excessive hairiness of the body or an abnormal absence of hair, and an 
extreme sensitivity or nonsensitivity to pain. 

Lombroso started his education in medicine. While serving as an army 
physician in his younger days he made some of the observations that later 
gave rise to a theory of criminal causation. He first noted that the trouble- 
some soldiers tended to be atypical in their physical characteristics, whereas 
those who were orderly and predictable in their behavior usually did not 
possess any outstanding physical peculiarities. He noticed, for example, that 
many soldiers practiced tattooing on the arms, chest, and other parts of the 
body; that the tattooing on the hardened or troublesome soldiers was often 
coarse and indecent, and that the more harmless and simple pictures were 
on the bodies of the sober and dependable soldiers. From this observation he 
concluded that the pictures one makes on his body might be an indication 
of his nature. Though the notion in itself was not significant at the time, 
today we see that he anticipated by almost a century the latest psychological 
research. Several of the newer projection methods derive intelligence levels 
and personality characteristics from such subjective drawings, notably 
Rorschach techniques. Thus Lombroso wished to substantiate the idea that 
even psychological attitudes have a high correlation with physical stigmata. 
This tentative conclusion stimulated him to make a more thorough study of 
criminals in Italian prisons. 

Lombroso was not the first to suggest the importance of these atypical 
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physical characteristics.” Neither was he the first to spin a theory regarding 
the biological causes of crime. But he and his novel theories startled the world 
of scientific criminology into focusing attention upon the individual criminal 
for further study. From his studies arose a science of criminal anthropology 
that had a very popular reception during the latter part of the nineteenth 
century. Professor Robert H. Gault, in tribute to this daring physician, says: 


It was a bold conception, and one that, measured at least by the indirect or 
incidental results, was abundantly worth fighting for. And because of it Lom- 
broso will always justifiably have a great place in the history of criminology 
and among the great pioneers in scientific research. He is one of a relatively 
few, the results of whose life work have proved that the promotion of a great 
idea may be of greater value than the complete proof of its validity.* 


Lombroso did not stop with the discovery of a criminal type. He called this 
born criminal morally insane, fou moral. It is debatable just what he meant 
by this term, but he probably thought of moral imbecility rather than insanity. 
He observed that many of his “born” criminals were epileptic or epileptoid, 
with the disease latent and merely awaiting to become active under certain 
conditions. Lombroso’s classification of criminals included: (1) the born 
criminal; (2) the insane criminal; (3) the criminal by passion, including the 
political “crank”; (4) the occasional criminal, with three subtypes: (a) pseudo- 
criminals, who are not dangerous, and whose acts might be in defense of 
honor, for mere subsistence, or committed under unusual cicumstances; (b) 
habitual criminals, conditioned to crime by unfavorable environmental cir- 
cumstances, though free from inherent criminal taint; and (c) the criminaloid, 
who hovers between the born criminal and the honest man, and who shows, 
upon examination, a touch of degeneracy. 

The more or less general acceptance of Lombroso’s theory of criminal 
causation and the reputation he had achieved, due to his daring break with 
the sweeping and dogmatic moralistic views of the past, gave rise to the 
Italian or Positive school of criminology. The most prominent in this group, 
next to Lombroso, were Enrico Ferri (1856-1928), distinguished professor of 
criminal law and sociologist, and Raffaele Garofalo (1852-1934), sociologist 
and jurist. The three differed among themselves in many particulars regard- 
ing crime causation, but all were in agreement that the problem involved 
scientific understanding and treatment of the offender rather than a discussion 
of penalties. They transferred the emphasis from the crime to the criminal—a 
great contribution. Prior to the work and writings of these pioneers, free will 
ind moral responsibility were universally accepted in accounting for crime. 
It remained for the Italian school to shatter this fallacy among most students 
of crime causation. 


3 Robert H. Gault, Criminology. New York: Heath, 1932, Chapter VI. 
4 Ibid., p. 81. 
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Lombroso’s theories received much less attention in America than abroad, 
To penologists here the development of custodial treatment seemed more 
important than criminal causation. But, in Europe, the Lombrosian doctrine 
attracted many distinguished students. Lombroso suggested that the anthro- 
pologists make a study to settle the validity of his theories, but this was post- 
opened for many years because the various factions could not come to any 
agreement concerning method. 

Around the turn of the century, however, Dr. Charles Goring, Physician 
of His Majesty’s Prisons, enlisted the services of Dr. Karl Pearson, the eminent 
statistician, and others, and made an exhaustive study of the physical types 
of convicts. In 1913 he published his findings in his work, The English Con- 
vict. The results were distinctly contrary to the Lombrosian contentions. As 
Professor Gault says: 


On the side of physical anthropology the study is an effective answer to 


the claims of Lombroso and the adherents of his doctrine. . . . Goring and his 
associates had spent twelve years making greatly detailed studies of 3,000 
prisoners. All the prisoners were recidivists. . . . They, if any, therefore, 


according to Lombroso’s views, should reveal the criminal type. These studies 
included measurements in almost infinite detail of certain physical features of 
the prisoners, and he worked out correlations between figures obtained from 
one group of prisoners and corresponding figures obtained from each of 
several other groups... . There were no striking differences to be 
found between those of one group and those of another. Such as were dis- 
covered could be attributed to the manner of life of the criminals . . . and to 
a natural selection among those who follow different occupations in normal 
life. . . . The evidence for a criminal “physical type,” based on anthropometric 
data relating to the skull and face, and based, too, upon certain descriptive 
data concerning facial and other features, is nothing. No such physical char- 
acteristics can be accepted as signs of the criminal or any other sub-group 
of criminals.® 


After Goring’s remarkable study, the Lombrosian doctrine was seemingly 
repudiated. In this country, for example, very few followers made themselves 
known by writing. One early exception was a criminal anthropologist, Arthur 
MacDonald (1856-1936), but his works are all but forgotten. 

Yet the successor to the Lombrosian thesis, known abroad as the “consti- 
tutional” school, has been widely accepted not only in Continental Europe 
but in Latin America as well. This school, championed by the Italian, Nicola 
Pende, contends it is the morphological and psychological propensities of the 
individual that must be examined in order to understand his environment, 
as well as his, behavior. It is, in essence, the heredity of the individual that 
motivates him rather than the disturbing factors in the social situation. 

As stated above, this thesis is dominant throughout Latin America. In 


5 Ibid., pp. 86-87. 
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many of the prisons, for example, there is an anthropologist on the clinical 
staff. In no prison in the United States is there an anthropologist. The con- 
stitutional school abroad is often referred to as the Neo-Lombrosian.* 

The crimino-biological work done in Italy and Germany prior to the late 
war has been reviewed by Professors Monachesi and Cantor. The former 
states that “the use of control groups in the work of the Italian criminologists 
is conspicuously lacking.” And adds, “until this is remedied we shall know 
only that a certain percentage of individuals coming in conflict with the law 
have constitutional anomalies, a fact that hardly warrants setting them aside 
as a distinct class of human beings.”” 

Professor Cantor also emphasizes that the work undertaken in prewar 
German research was in the field of biology or allied fields, For example, he 
shows that in Bavaria a number of studies were conducted in the field of 
crimino-biology. The same approach is employed in the laboratories of Bel- 
gium and Austria. Studies by Dr. Louis Vervaeck, director of the Belgian 
Service Anthropologique, attempt to show the relationship between bodily 
characteristics and crime, and the studies of Kretschmer are of a similar nature. 
As Cantor states: “The belief in the born criminal appears in a somewhat 
different guise. The search for the born criminal is not surrendered. Instead 
of insisting upon a morphologically predetermined type, however, the search 
now proceeds for the nature and character of psychic or structural dispositions, 
temperaments, tendencies which in the socio-economic setting are apt to lead 
to criminal behavior.”* 


THE AMERICAN CONSTITUTIONAL SCHOOL 


In 1939, Earnest A. Hooton, a distinguished anthropologist of Harvard 
University, published a book, Crime and the Man.’ This book was the result 
of an intensive twelve-year study that, in many respects, seemed to vindicate 
Lombroso, 

Hooton disposed of Goring’s study as unscientific, saying that he distorted 
“the results of his investigation to conformity with his bias.”*® Hooton 
attempted to show that crime and other forms of antisocial behavior are due, 
almost exclusively, to physical and racial factors. To Professor Hooton, the 
criminals he’ and his associates studied, all of them convicts, differ from 
noncriminals in various physical particulars, These prison inmates (he says) 
show a definite physical inferiority, which makes it necessary that the criminal 


6 Cf. Negley K. Teeters, Penology from Panama to Cape Horn. Philadelphia: University of 
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Review, June 1936, pp. 396-406. 

8 Nathaniel Cantor, “Recent Tendencies in Criminological Research in Germany,” American 
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stock be eliminated. Only by sterilizing these defective types and breeding 
a better race does he think it possible to check the growth of criminality. 

Hooton’s study is based on measurements of 13,873 male convicts in ten 
states, and of 3,203 persons, including patrons of a bathing beach in Massa- 
chusetts, firemen in Nashville, members of a militia company, and a few 
out-patients of a hospital. The measurements are admirably done; some 107 
different anthropometric characteristics are represented. But despite this care- 
ful work, many assumptions stated in the book are not borne out by the facts 
if one views the problem of crime as a whole. One of the first and most 
trenchant of the many criticisms of Hooton’s conclusions is that by Professor 
Sutherland, which we summarize :* 


1. The author has drawn his conclusions from criminals in prison, an inade- 
quate sampling of al? criminals, because they are only those inept enough to 
be convicted and sent to prison. Beside the prison population, there are thou- 
sands of criminals on probation and even a larger number who escape arrest 
completely. White-collar criminals seldom are sent to prison. 

2. The sampling of the noncriminal group is too small and is not comparable 
with the prison group; the firemen and militia members are physically superior 
to the prison group, being required to take physical examinations to belong 
to these organizations. “Conclusions based on a control group as small and 
unrepresentative as this are worthless. No amount of manipulation of the raw 
materials by statistical techniques will overcome this difficulty.” 

3. Corrections for all variables are not included. Professor Sutherland adds 
that in a study as comprehensive as this, all corrections cannot possibly be 
made; therefore, the value of the study is dubious. 

4. The method of translating physical deviations into physical inferiority 
is not explained. The author “suggests at one point that some of the char- 
acteristics are evidences of degeneracy, or primitiveness, or childishness. . . . 
Unless he has independent evidence of the inferiority of certain kinds of physi- 
cal characteristics, he must draw his conclusions regarding inferiority from the 
association which he finds between criminality and physical deviations, In that 
case he uses criminology to appraise the inferiority and the inferiority to 
explain the criminality.” 

5. Hooton argues that physical inferiority is inherited, but gives little definite 
evidence on this. Some traits may be definitely inherited, but it is common 
knowledge that many of them are acquired through poor nourishment and 
other factors within the environment. 

6. Hooton’s general argument is that social characteristics are not causes 
of crime unless associated with physical characteristics. Sutherland says: “on 
this main point of the investigation the study proves nothing and leaves the 
controversy just where it was twenty years ago.” 


Most of the reviews of Hooton’s work are distinctly unfavorable in their 
evaluation of it as a scientific contribution. Some of the reviewers, however, 
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praise it for the interesting and witty style that endeared it to the general 
public—a public that was gratified to find in the book an apparent justification 
for its own deep-seated prejudice against the criminal. 

Shortly after the publication of Professor Hooton’s book, another phase of 
constitutional research began to attract attention. This was the work of 
Professor William H. Sheldon and his associates at Harvard University, 
which might be referred to as constitutional physiology. Following and, per- 
haps, paralleling the earlier work of the German, Ernest Kretschmer, Sheldon 
and his associates contend in their first book, Varieties of Human Physique, 
that all persons may roughly be divided into three categories by which their 
personalities, as well as potentialities, can be predicted. These three groups 
are: (1) endomorphic, involving a soft roundness throughout the various re- 
gions of the body, short tapering limbs, small bones, soft, smooth velvety skin; 
(2) mesomorphie, with relative predominance of muscle, bone, and connective 
tissue, trunk large and well muscled, heavy chest, wrists and hands; (3) 
ectomorphic, characterized by linearity, fragility and delicacy of body, small, 
delicate bones, droopy shoulders and prominent ribs, small face, sharp nose, 
and fine hair. a ‘ 

These three physical types have their accompanying component tempera- 
ments: (1) viscerotonic, characterized by a “general relaxation of the body . . . 
a comfortable person. He loves comfort; soft furniture, luxurious surround- 
ings.” He is the eternal extrovert; (2) somatotonic, an active dynamic 
person who walks “assertively, talks noisily, behaves aggressively”; (3) cerebro- 
tonic, is an “introvert” whose history “usually reveals a series of functional 


complaints: allergies, skin trouble, chronic fatigue, insomnia . . . sensitive 
to noise and distractions . . . not at home in social gatherings and shrinks 
from crowds . . . meets his troubles by seeking solitude.”'* 


This initial work by Sheldon and his associates was followed shortly by 
their Varieties of Temperament. 

But it is in Sheldon’s latest work, Varieties of Delinquent Behavior," that 
we find the true thesis of the constitutionalists. The study this book describes, 
in a lively and witty style, involves the lives and adventures of 200 young 
adults who had been referred to the Hayden Goodwill Inn, a South Boston 
social center, by various social agencies. The period covers the years 1939 to 
1946. The authors’ thesis is that behavior is a function of structure and, with 
careful measurement and interpretation, fairly accurate predictions concern- 
ing the individual’s behavior can be made. The hypothesis advanced by the 
constitutional school is the direct antithesis of the psychiatric approach. In 
fact, the authors delight in needling the psychiatric jargon as well as the 

12 William H. Sheldon, S. S. Stevens, and W. B. Tucker, Varieties of Human Physique. New 
York: Harper, 1940, p. 236. 
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findings of those who use this technique in delinquent diagnosis and treatment. 

Although studies such as these have a real classificatory value in establish- 
ing types of trait-categories of either a biological or behavioral nature, limita- 
tions do exist in the assumption of a causal relationship between the different 
levels of classification involved—namely, the biological constitution and the 
personality or behavioral constitution. The existence of such a relationship 
depends in great part upon statistical correlations between the constructed 
biological types and the constructed personality types. Personality is a social 
phenomenon derived from and constructed through the interaction of the 
individual with others in his social world; thus attitudes and modes of behavior 
grow out of the cultural medium, in time or place. 

Admittedly, the individual interacts socially as a biological organism and 
it may well be that his unique organic structure is directly related causally 
with the manner in which he plays his role within the social group. Yet no 
social group revises its complex of attitudes completely to fit each generational 
change or each new set of members; in fact, the reverse seems to be true. 
It is therefore possible that, rather than the constitution of any single member 
of the group determining his attitudes toward that group, the attitudes of the 
group, already in existence and solidified, predisposes certain types of behavior 
toward, and consequently from, individuals of that constitution. 

If correlations could be shown to exist in a cross-cultural level, irrespective 
of the attitude-system of any particular society, it then would be quite 
apparent—even to the sociologists—that a causal relationship does exist be- 
tween biological constitution and personality. With the evidence as it exists, 
however, the constitutional approach to social behavior—particularly as it 
applies to criminality and delinquency—is a rather sterile one to a dynamic 


problem. It implies the impossibility of remedies outside some drastic eugenical * 


program through which the species could be purged of its anti-social biological 
types. Such a program, while nowhere explicit in the works of the constitu- 
tionalists, would seem to be a rather pessimistic one and, in view of the 
evidence, a dangerous one. We might add here what Sheldon and Eleanor 
Glueck have to say about this work by Sheldon: “We are impelled to com- 
ment that the turbulent stream of the author's brilliant mind has poured 
out only a meager minnow or two of explanation of the causes of delinquency 
and a whole school of trail-confusing red herring.” 


ENDOCRINOLOGY AND CRIME 


Endocrinology, the science of the endocrine or ductless glands seems, to a 
number of people in this country, to be the clue to criminal causation; persons 
become criminals because of the malfunctioning of one or more of the duct- 
less glands. 

The impressive literature in this field makes the layman feel that much 


15 In their review of Varieties of Delinquent Youth in Survey Magazine, April 1950, p. 215. Sce 
also, critique by E. H. Sutherland, American Sociological Review, February 1951, pp. 10-14. 
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has been accomplished in resolving behavior problems to malfunctioning 
glands. But we find many criminals whose glands function normally and 
many law-abiding citizens who suffer from certain glandular aberrations. 
M. G. Schlapp, writing in the Journal of Heredity some years ago, contended 
that probably one-third of all convicts were sufferers from emotional instability, 
due to glandular or toxic disturbance.’ Schlapp, and Edward H. Smith, in 
The New Criminology," describe the thief and the murderer solely in glandu- 
lar terms. 
But as Dr. William Healy points out: 


Conservative scientific endocrinologists who have undertaken very careful 
and prolonged special examinations of offenders for us, account in their 
reports very little indeed of the anti-social behavior, and in spite of the much- 
advertised and much-used extracts of glands, offer very few suggestions for 
treatment."* 


Professor R. G, Hoskins, an outstanding authority in the field of endocri- 
nology, recognizes its limitations in these words; 


Before psychology, sociology, and criminology can be convincingly rewrit- 
ten as merely special aspects of endocrinology, many more facts than are now 
available will have to be collected and integrated.” 


Professor M. F. Ashley-Montagu, a noted anatomist, makes the following 
statements: 


I should venture the opinion that not one of the reports on the alleged 
relationship between glandular dysfunctions and criminality has been carried 
out in a scientific manner, and that all such reports are glaring examples of 
the fallacy of false cause, ... The fact is that as far as the endocrine system 
and its relation to personality behavior are concerned, we are still almost 
completely in a world of the unknown, and to resort to that system for an 
explanation of criminality is merely to attempt to explain the known by the 
unknown.?° 


It is not our purpose here to discount the excellent and even startling work 
that has been done in relieving certain tensions and discomforts of persons 
suffering from a glandular imbalance, The alert school teacher or parent may 
be suspicious of such imbalance in their children and may call on their school 
or private physician for advice. Glandular treatment often clears up such 
atypical behavior problems. Our point here is that the delinquent suffers no 
more from such dysfunctioning than do members of the general population, 


10 “Behavior and Gland Disease," Vol. XV (1924), p. 11. 

17 M, G. Schlapp and E. H. Smith, The New Criminology. New York: Liveright, 1928. 

18 From Human Biology and Racial Welfare (edited by Edmund B. Cowley), New York: 
P. B. Hoeber, 1930, Chapter XVI, pp. 399-400. 

10 R, G. Hoskins, Endocrinology. New York: Norton, 1941, p. 348. 

20 M, F. Ashley-Montagu, “The Biologist Looks at Crime,” The Annals, September 1941, p. $5- 
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and that such anomalous physical tendencies need not necessarily lead te 
overt delinquency or, for that matter, incipient incorrigibility. 

Many studies in the field of crimino-biology, such as those carried on in 
this country by Rosanoff, Handy, and Rosanoff, for example, point to “the 
existence of either pre-germinal or germinal causative factors in adult 
criminality. 

The general impression among laymen, as well as among many with 
leanings toward the biological sciences, is that heredity plays a leading role 
in criminal behavior. Professor M. F. Ashley-Montagu, mentioned earlier, 
however, insists to the contrary: “There is not the slightest evidence to believe 
that anyone ever inherits a tendency to commit criminal acts. Crime is a 
social condition, not a biological condition.” 


IDENTICAL TWINS AND CRIME 

Criminality in twins, especially in identical or one-egg twins, has long 
been paraded as obvious proof that heredity is of the utmost importance in 
explaining antisocial behavior. While the evidence accumulated both here 
and abroad shows conclusively that in a vast majority of cases both identical 
twins are either delinquent or nondelinquent, it still does not rule out the 
influences of the social environment. 

Professor Ashley-Montagu points out that there are two kinds of twins— 
those genetically alike, one-egg or identical twins; and those genetically 
unlike, or ordinary twins from separate eggs. When both members of a twin 
pair are found to be similar with respect to the commission of one or more 
crimes, they are labeled “concordant.” When they are dissimilar in their 
behavior, when one is criminal and the other is not, they are labeled “dis- 
cordant.” He then sets down the findings of several investigators on the 
criminal behavior of twins, both identical and ordinary. 


CRIMINAL BEHAVIOR OF TWINS?! 


One-Egg Twins Two-Egg Twins 
Author Concordant Discordant Concordant Discordant 
Lange (1929) ..+seeseeeeeees Serie) 10 3 2 15 
Legras (1932) .- 4 o o 5 
Kranz (1936) . 20 12 23 20 
Stumpfl (1936) «.. 11 7 7 12 
Rosanoff (1934) .s+-seeeeeee 7 25 12 5 23 
Totali INE es eS 70 34 37 75 
Per cent clivaistestincirmne 67.3 32.7 33.0 67.0 


21 A, J. and I. A. Rosanoff and L. M. Handy, “Criminality and Delinquency in Twins,” J. of 
Crim. Law and Crimin., January-February 1934, pp. 923-934. 


22 Loc. cit., supra, p. 55- 

28 Ashley-Montagu, in The Annals, op. cit., from J. Lange, Verbrechen und Schicksal: Studien 
an kriminellen Zwillingen. Leipzig, 1929 (English trans'ation. by Charlotte Haldane. Crime and 
Destiny. New York, 1930); A. M. Legras, Psychose en Criminaliteit bij Tweelingen. Utrecht, 
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We see from the table that of 104 pairs of one-egg twins examined in these 
five studies, 70 were concordant (criminal together), and 34 were discordant 
(with one member law-abiding). But the two-egg twins were in reverse, 67 
per cent being discordant and 33 per cent concordant. Ashley-Montagu quotes 
Newman, an authority on twinning: 


The only serious criticism I have found to be aimed at the twin method of 
studying the factors of crime is that one-egg twins far more than two-egg 
twins are close companions in their social activities and are therefore more 
likely to encounter together such social influences as might lead to criminal 
behavior. This is one more instance of lack of control features in nature’s 
scientific experiments, for it can hardly be maintained that the social environ- 
ment of two-egg pairs is as closely similar as that of one-egg pairs. Therefore, 
environmental similarities may to some extent account for the close concord- 
ance in crime of one-egg twins, while lack of any such similarity in environ- 
ment may to an equal extent account for lack of concordance in crime of 
two-egg twins. Undoubtedly the study of crime by means of the twin method 
is less than it seemed at the outset.?* 


Ashley-Montagu offers the argument that “the factor of environment has 
been virtually completely omitted from these studies of criminal behavior 
in twins,”?° 


PHYSICAL HANDICAPS AS A CONTRIBUTING FACTOR TO CRIME 


Many personality problems of children and adults are developed by physical 
handicaps or other such anomalies. Unusually short stature, skin blemishes, 
crippled arms and legs, oversized ears, poor eyesight, abnormal obesity, en- 
cephalitis, to mention only a few, are likely to cause serious personality or emo- 
tional difficulty among those thus afflicted. Compensatory behavior often 
develops in such a manner that forms of delinquency result. But we must not 
overlook the fact that the vast majority of persons thus handicapped manage 
to make an adequate adjustment to their world. This is particularly true of 
those who have grown through childhood with a set of understanding parents 
who have not rejected them. 

Physical disfigurement is cited by Ralph Banay as a factor in delinquency 
and crime. He describes the present-day criminal whose career is determined 
by his appearance as “a shy youngster with a slight physical defect; a nose 
that’s too big, eyes of two different colors, crossed eyes, acne, a disfiguring 
birthmark, or a club foot.” Such disfigurement often produces a complex in 


1932 (“Psychose und Kriminalität bei Zwillingen,” Zeitschrift für gesamte Neurologie und 
Psychiatrie, Bd. 144, 1933); H. Kranz, Lebenschicksal krimineller Zwillinge. Berlin, 1936; 
F. Stumpfl, Die Ursprunge des Verbrechens, Leipzig, 1936; and A. J. Rosanoff et al., loc. cit. in 


previous footnote. : 
24 Quoted by Ashley-Montagu from Horatio Hacket Newman, Multiple Human Births: Twins, 


Triplets, Quadruplets, and Quintuplets. New York: Doubleday, Doran, 1940, p. 160. 
25 Loc. cit., pp. 54-55- 
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the individual that the world will not accept him. The recent “Billie” Cook 
case is to the point. This young killer, who murdered the entire Carl Mosser 
family in early 1951, was born with a deformed right eyelid which, after an 
operation, forced him to sleep all his life with one eye open. This deformity 
alone was not responsible for his criminality, which ended at 18 years of age 
when he was captured in Mexico, but it doubtless was a contributory factor. 
Others, who are equally disfigured, may develop their energies into becoming 
powerful men of industry. Others may rationalize the situation and renounce 
all desires for material success. And still others may try to escape the problem 
by retreating into a psychosis or may develop an antisocial attitude and 
commit crime.?° 

Aside from the application of therapy by psychiatrists or social case workers, 
plastic surgery and physical treatment of specific handicaps have achieved 
interesting results in adjusting such persons to their workaday world, Plastic 
surgery, for example, has been applied to inmates in the Illinois State prison 
for many years.” 

We do not know what makes a person behave as he does until we study 
him in all his parts. Psychology, biology, sociology, and their allied fields, 
social psychology and psychiatry, and even medical science, with its ally 
endocrinology, are all devoted to this complex investigation. The closest we 
can come to a statement that answers the question of cause for human 
behavior is that the individual is a product of both his heredity and his en- 
vironment, is motivated by innumerable factors, is conditioned to any particu- 
lar thought or act and, therefore, does not behave in any free or arbitrary 
fashion. Naturally, this thesis is contrary to the traditional belief that man is 
a free agent and capable of deliberately choosing between right and wrong, 
good and evil. The facts show that the role the individual plays in life is 
determined by his structure and his training or social conditioning. This rules 
out the old bugaboo of freedom of the will or of “perverse will.” Psychiatrists 
do not “blame” people for being psychopathic, nor do physicians blame their 
patients for “catching” a cold or being afflicted with a kidney ailment. Yet in 
the field of delinquency, many authorities still cling to the concept of “blame.” 
Not until we recognize the fundamental truth that the individual is made a 
delinquent by forces beyond his control operating upon his inherited structure, 
can we make much progress in understanding and correcting such behavior. 


26 Ralph S. Banay, “Physical Disfigurement as a Factor in Delinquency and Crime,” Federal 
Probation, January-March 1943, pp. 20-24; see also, Harry J. Baker and Virginia Traphagen, 
The Diagnosis and Treatment of Behavior-Problem Children. New York: Macmillan, 1935; E. W. 
Wallace, “Physical Defects and Juvenile Delinquency,” New York State Journal of Medicine, 
Vol. 40, 1940, pp. 1586-1590. 

27 See infra, p. 676. 


CHAPTER VII 


Nationality, Race, and Crime 


COMMON SENSE estimates in the past seemed to agree that immigrants were 
more criminally disposed than the Old American stock. As early as 1835 argu- 
ments against immigrants included a warning concerning their criminal 
tendencies, especially in the cities of the eastern seaboard where most of them 
disembarked and settled. 

For the past 50 years or more we have heard the same arguments relative 
to the high crime and delinquency rates of minority racial groups, especially 
the Negro. 

For the first hundred years after the establishment of this country, the Old 
American or Anglo-Saxon stock dominated the fields of politics, education, 
and business. This was a land of north European virility and, as such, was 
destined to be not only great but moral and religious as well. 

But, with the impetus given to immigration of south Europeans from the 
1880’s to World War I, this country changed its Anglo-Saxon complexion and 
merged into an amalgam of many ethnic or national groups and races. The 
United States is no longer dominated by Old American stock. Many people 
complain that the newer elements are directly or indirectly responsible for 
the social ills of the country; they wish to return to the benign days of the 
Founding Fathers when, it is believed, everything was wholesome under the 
leadership of substantial north Europeans. 

Today the United States is a country composed of children of immigrants 
from more than a dozen European countries, Asia, Latin America, and 
Africa. No longer can we make valid distinctions between the Old American 
stock and the immigrant. The children of these immigrants are slowly be- 
coming today’s Old American stock. 

Aside from the relatively few immigrants who have come to this country 
under the Quota Law or from non-Quota countries, most non-native Ameri- 
cans are well past middle age and their children are mostly native born. Many 
of the fears that were expressed during the period between 1880 and 1920 
concerning the criminality of the immigrant and his native-born children 
are no longer of any consequence, even though there may have been some 
justification for such apprehension at that time. These latest immigrants have 
become reasonably well assimilated and their children have assumed most, if 
not all, of the conventional traits usually assigned to Americanism. 

Some day, not in the too distant future, we are going to find that we are, 
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in truth, an amalgam people, that the Old American stock has vanished, 
that we have very few immigrants in our midst, and that even second genera- 
tion immigrants are disappearing. When that time comes all the studies of 
the relationship between immigrants and crime will have only an historical 
interest. One evidence of this is that no longer do the Uniform Crime Reports 
differentiate between native-born and foreign-born criminals. We shall still 
have studies dealing with race and crime embracing the Negro, the Chinese, 
the Japanese and the Indian, but Europeans will be merged with the dominant 
white population in such a manner that they can be no longer identified. 
Some segments of the white race may not be so merged; we refer primarily 
to the Mexican-American of the Southwest and West. 

At this point it is best that we define nationality and race. Race is a biologi- 
cal concept and is a term used to differentiate mankind on the basis of common 
hereditary traits possessed on a relatively large scale. Since all large groups 
possess, more or less, all the traits common to mankind, it can be stated that 
theoretically there are no pure races. All people have some mixed ancestries. 

But aside from this biological concept, we are constantly confronted by a 
sociological or cultural confusion of the terms race and nationality. People 
speak of the Italian or German races; of the Jewish or the English races. All 
of these, including the Jews (since the establishment of Israel) are nationality 
groups, but the Jews maintain their identity primarily through their cultural 
and religious background. So, when we hear that Italians or Irish commit more 
crimes than others, we cannot say that it is a racial trait, but rather that it 
flows from their culture. 


NATIONALITY AND CRIME 
The European Immigrant and His Children 


There has been a sharp difference of opinion among students about the 
relationship of the immigrant to the increase of crime and vice in this coun- 
try. The earlier studies indicated a high correlation between immigration 
and crime, but in more recent years the opposite result has been reflected in 
the statistical evidence collected. The first studies failed to take into considera- 
tion certain yariable cultural factors, such as language difficulties, culture 
traits peculiar to the specific group, and lack of understanding of our manners 
and ways of doing things. In addition, police were prone to arrest recent immi- 
grants on slight provocation, which increased their formal rate of delinquency 
and criminality. As patrolmen on their beats became more accustomed to 
immigrant types, much of their cultural behavior, formerly considered strange 
and bad, came to be overlooked. 

In one of the early studies made by Dr. H. H. Laughlin of the Eugenics 
Record Office, a great preponderance of crime and vice among immigrant 
groups was found, particularly the more recent immigrants and their de- 
scendants. But the National Commission on Law Observance and Enforce- 
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ment [Wickersham Commission] took the opposite position and contended 
that the foreign-born committed relatively fewer crimes than the native-born. 

Laughlin’s statistical methods have been sharply attacked as biased and un- 
reliable. It would seem also that objections may be made in accepting the 
Wickersham Commission report. In estimating the percentage of crime com- 
mitted by the foreign-born in relation to the criminal record of the native-born, 
the Commission compared crimes committed by the foreign-born with those 
committed by all the native-born American stock, which, of course, included 
the children of the foreign-born. 

Studies of immigration and criminality show that the most markedly crimi- 
nal element in the population embraces the children of foreign-born parents, 
at least, in our larger cities. Hence, the deductions of the Commission must be 
analyzed with this important qualification in mind. Had it eliminated the 
children of the foreign-born from the native stock in their comparison of 
relative criminality, the showing would have been quite different. 

A report of the Immigration Commission states: “No satisfactory evidence 
has as yet been produced to show that immigration has resulted in an increase 
in crime disproportionate to the increase in adult population? Superficially, 
at least, the foreign-born do seem to commit less crime relatively than the 
native stock. We have to keep in mind, however, the fact that many who 
commit what are regarded, by American standards, as crimes are often not 
arrested if they are in communities made up overwhelmingly of foreign-born 
types. The police in such localities are either made up of the same nationalities 
or are unusually tolerant in such matters. If there is a relatively lower crime 
rate among the foreign-born, it is because they learned the lessons of law 
observance in the country of their origin. Their cultural segregation in the 
United States permits their original respect for law to carry over during their 
residence here. 

Certainly no blanket assertion that immigrants are “inherently worse” than 
“old stock” native-born white Americans can be sustained. As Professor 
Thorsten Sellin, in discussing this phase of the problem, states: 


There is ample evidence to show that the immigrant suffers from differential 
treatment in the process of law administration. This is partly due to his origin, 
partly to his economic and political status. Whatever the reason he is more 
likely to be arrested and convicted, and when sent to prison he is likely to go 
with a heavier sentence than is the native born.’ 


Here we find a paradox. Prejudice stimulates rough treatment of the foreign- 
born by many police and judges, while on the other hand, in some foreign 
neighborhoods even some felonies may be overlooked. Prejudice and its 

1 “Immigration and Crime,” Sixty-first Congress, 3rd Session, Senate Document No. 750, p. 1. 


Quoted in National Commission on Law Observance and Enforcement, Vol. 1, p. 69. ' 
2 Thorsten Sellin, Culture Conflict and Grime, New York: Social Science Research Council, 


Bulletin 41, 1938, p. 73- 
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converse attitude, tolerance, both play a large role in the existing practices of 
both officials and laymen when treatment of immigrants is concerned. Both 
must be taken into consideration by students attempting to arrive at final 
conclusion regarding the role of the foreign-born in American crime. 

We have already suggested that the children of the foreign-born commit 
more crime in proportion to their numbers than any other element in the 
population, According to the National Commission on Law Observance and 
Enforcement: “the statistics do indicate , . . that American-born children of 
immigrants exceed the children of natives in relative amount of crime.” 

The problems of social and cultural maladjustment for the second-generation 
immigrant have always been serious. The mores and folkways of the parent 
culture have a less potent influence over this group and are less effective in 
restraining them from criminal conduct. Yet, at the same time, the children 
of immigrants have not been sufficiently assimilated into the traditional 
American culture to permit American folkways to exert a normal disciplinary 
influence. Not finding themselves culturally adjusted to the old or the new, 
they seek an adjustment of their own, too often in gangs that may turn their 
energy into criminal activities. However, some groups have more difficulty 
in making the necessary adjustment to American life than others; and we must 
not make the mistake of lumping all second-generation immigrants into one 
large mass of maladjusted individuals, Healy and Bronner warned against 
such generalizing when they stated: “Taking nationalities separately, some 
do much worse than the native-born stock, some do better.” 

As Professor Sutherland says: “The important factor in the differential 
crime rates of the several national groups is the strength and consistency of 
the traditions which they assimilated in their home countries.”* He demon- 
strates that the crimes for which the various national groups are arrested and 
committed in America are the same as those for which they are sent to prison 
in their native lands. “Thus the traditions of the home country are trans- 
planted to America and determine the relative positions of the immigrant 
groups with reference to the types of crimes.”* Examples of conflict between 
ethnic groups that occasionally terminate in crime are associated with Jews 
and Irish, Poles and Russians, or Rumanians and Hungarians; that is, be- 
tween ethnic groups that have historic hatreds or deep-seated prejudices 
toward one another, 

Stofflet feels that the amount of crime committed by immigrants and their 
descendants now and in the future will depend largely upon the effects of 
the Quota laws. Because of the reduction in immigration quotas during the 
Past quarter century, the number of immigrants who are at the ages when 

3 Loc, cit., supra, p. 69. 

peal Healy and Augusta Bronner, Delinquents and Criminals. New York: Macmillan, 
1926, p. 113. 


5 Edwin Sutherland, Principles of Criminology. New York: Lippincott, 1939, p. 125. 
6 Idem. 
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criminal behavior is more prevalent will eventually become smaller. For the 
next few years, however, the crude rates for criminality of second-generation 
immigrants will increase, owing to the fact chat these children are approach- 
ing the “dangerous” ages of 20 to 24. But as they grow older and produce a 
third generation, the present foreign-born group will be added to the old 
American stock. The patterns of criminality followed by the present group 
of descendants will then become the standard of comparison.’ 

We can safely conclude, then, that this problem resolves itself into one 
of cultural nonassimilation and social maladjustment, affected to some degree 
by pure prejudice and differential treatment, rather than to any inherent 
criminal tendencies residing in any specific foreign group or combination of 
groups. 

Investigations of the relationship of immigration to organized vice brings 
us to the same conclusions that we have reached with regard to crime. There 
may be a greater sexual laxity among the foreign-born, but judged by the 
standards of the immigrant group involved, much of this can hardly be 
classed as vice or immorality. They frequently bring a far more civilized and 
broadminded sexual morality with them than has prevailed in American 
communities. They are also familiar with prostitution in their native habitat, 
From this fact and their relative proclivity to criminality, it is not surprising 
that there is a related preponderance of children of some groups of foreign- 
born among those who are engaged in such organized vice. The more general 
prevalence of poverty among the immigrants has naturally brought about the 
recruiting of many prostitutes from this second generation of foreign stock, 
This is probably more true in the larger industrial areas than elsewhere 
throughout the country. 

The same observations apply to gambling. Foreigners are often more toler- 
ant of gambling and bring such habits with them from the fatherland. The 
trend of the second generation toward delinquency, where that is true, natu- 
rally induces them to flirt with gambling enterprises as a means of acquiring 
an income. With better and more complete assimilation in the future, we 
may assume that any decided preponderance of vice and gambling among 
immigrants and their descendants will become a thing of the past. 

It has been taken for granted by the public that members of nationality 
groups other than the Old American stock make up the preponderant element 
among the more dangerous gangs of racketeers and stick-up men. It is often 
difficult to ascertain the nationality of persons committing crimes since 
many of them change their names. But aside from this qualification, it is 
interesting to note that the notorious “bad men” of the 1930's—Dillinger, 
Van Meter, Floyd, Nelson, Barker, Kelly—had traditionally Old American 
names, So does William Dudley Cook who was recently apprehended in 


7E, H. Stofflet, “The European Immigrant and His Children,” The Annals, September 1941, 
pp. 84-92. 
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Mexico and accused of the slaying of eight persons. In addition to these 
criminals, many “white collar” criminals are American-born; some of long 
American genealogies. 

We cannot overlook the fact, however, that many of the overlords of 
national gangdom—the syndicates—are either Italian born or members of 
second-generation stock. They are the modern leaders of the old Black-Hand 
or Mafia (Unione Siciliano) gangs that laid tribute on every Italian immi- 
grant and otherwise terrorized hundreds of communities during the days of 
south European immigration. One is reminded: of the names of Capone, 
Luciano, Costello, Fischetti, and many other top-flight gangsters and big- 
time criminals. The Kefauver Committee report dealt at some length with the 
role of the Unione Siciliano in its control of the nationwide gambling empire. 


The Mexican-American and Delinquency 


Those who live in parts of the country other than the Pacific Coast area 
and the Southwest are more familiar with tensions existing between Old 
American stock descendants and European immigrants and their children. 
But along the Pacific Coast and in the states of the Southwest the stresses 
lowing from nationality conflict derive in large measure, if not exclusively, 
from the large number of Mexicans, a great percentage of whom, like the 
European immigrants and their children, are American citizens. Whenever a 
minority group is large enough to threaten the Old American stock there is 
bound to be friction. And this threat will elicit from the dominant group all 
the bugaboos of inferiority of the challenging minority. 

The Mexicans are a proud ethnic group of mixed Spanish and Indian de- 
scent, the relative proportion of these stocks depending upon the particular 
area of their origin, Nine-tenths of the Mexican population of this country 
live in five states—Texas, California, Arizona, New Mexico, and Colorado. 
Because of their aloofness, it has been easy for the dominant Old American 
stock to segregate them, especially in areas where they have settled in large 
numbers. It should be mentioned, however, that in many areas the Mexicans 
have been settled for a much longer period than their dominant group 
neighbors. The population of Mexicans numbered only 700,000 in 1920; in 
1930 this number had increased to 1,422,000; in 1940 there were 1,525,000, and 
at the present it is estimated that there are about 3,500,000 Spanish-speaking 
people in the United States. Mexicans do not come under the Quota laws, 
and thus they trickle over the border almost at will although there are many 
legal restraints. The illegal entry of thousands of these ignorant peasants 
(known as “wetbacks”) presents a serious problem not only to immigration 
authorities, but to the sheriffs of the border counties as well.® 

Most of those who emigrate to this country are of the peasant groups. 


8 For an interesting and quite revealing discussion of this problem see Bera Casey, “County 
Jails Along the Mexican Border,” Prison World, September—October 1949, pp. 10 f. 
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Hence they are in large measure ignorant and superstitious and can be easily 
segregated. Many of them are quite artistic and are prone to look upon life 
in an easy-going manner. They are dominantly agricultural, with few of 
them interested in learning a mechanical trade. They are poorly equipped to 
adjust to our culture because of language difficulties, superstitious religious 
views, and a low standard of living. They are ignorant of our customs, are 
confused concerning our laws, and thus tend to irritate our law-enforcement 
officers. 

But to those who know the Mexican well, he is regarded as a worthy neigh- 
bor. In our own Southwest, there are sharp contrasts so far as real understand- 
ing is concerned. To the credit of the state of New Mexico the Hispano and 
the Old American stock have worked out an amicable way of life. On the 
other hand, stories of discrimination and intolerance come largely from 
Texas and California.” The tolerance found in New Mexico is, according to 
MeWilliams, the key to the development of mutual and permanent under- 
standing, 

In an early study of Mexicans and their alleged propensities to delinquent 
behavior, Paul S. Taylor found, in discussing the problem of law-enforcement 
officers, that Mexicans are regarded as a “bad lot,” as well as “natural thieves,” 
who have “no idea of private property.” Taylor found that this group had an 
unfavorable crime record generally, but in some sections found that it showed 
up favorably." 

Another study of Mexicans, by Professor Max Handman, concluded that 
the nomadic life of these peasants tends to demoralize them. He found that 
in one county in Texas, where 75 per cent of the population was Mexican, 
they contributed 71 per cent of the delinquency. Yet one of the justices in 
that county contended that most of them appearing in his court were not 
residents but transients. Handman states: “There is no evidence to show 
that the Mexican runs afoul of the law anymore than anyone else, and if the 
complete facts were known they would most likely show that he is less delin- 
quent in Texas than the non-Mexican population of the same community.” 

Studies of delinquents in areas where Mexican youth abound show them 
to be more delinquent than the native Anglo-Saxon youth. There are more 
Mexican children in reform schools in proportion to their numbers in the 
general population. But such data merely show differential treatment and 
discrimination. There is no evidence to demonstrate that the Mexican child 
is more delinquent than those of any other group. 

In southern California, especially in the larger cities, the Mexican delinquent 
boy is considered quite apart from the other young white malefactor. Aside 

9 Cf. Carey McWilliams, Brothers Under the Skin. Boston: Little, Brown, 1948 edition, p. 144. 

10 Paul S. Taylor, “Crime and the Foreign-Born; The Problem of the Mexican,” No. 10, pp. 


199-243, National Commission on Law Observance and Enforcement, 1931. i y 
11 Max Handman, “Preliminary Report on Nationality and Delinquency: The Mexican in 


Texas,” ikid., pp. 245-264. 
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from what differential treatment he may receive from the authorities, it is 
alleged by many that he and his gang represent a real problem. This cer- 
tainly was true prior to the war and up to the local crisis that made history 
during the “zoot-suit” riots of 1943 in downtown Los Angeles. Psychiatrists, 
as well as newspapers in and around Los Angeles, made much of the eccentric 
characteristics of the adolescent Mexican boys’ gangs. The newspapers 
whipped up and fanned the latent prejudice by calling attention to the peculiar 
garb worn at that time by the Mexican youth as well as to his pachuco hair-do. 
The psychiatrists explained such dress as symbolic of the disorganization of 
a discriminated group.” 

The serious riots that took place in June, 1943, are explained against the 
backdrop of discrimination and misunderstanding of the authorities and, to 
a degree, by fascist groups who made an appeal to the nationalism of the 
Mexicans."* Less than half of the Mexican boys arrested wore zoot-suits and 
many beaten up by the police or service men were not guilty of any misconduct. 

There are not and never were “zoot-suit gangs”; there were and perhaps 
still are what are known as pachuco gangs. These are described by Ruth Tuck 
as “disoriented, tough, drifting boys and their admirers.”** At the time of the 
riots the boys had a penchant for wearing their hair long in the back and 
curled around their heads, and their trousers high on their hips. The girls 
had a flair for tight sweaters or Basque shirts with broad stripes. There is a 
sort of free-masonry among these gangs just as there is among all adolescent 
gangs in other sections of the country. The second-generation Mexican boy 
and girl is a distinct social problem similar to his or her counterpart else- 
where. Some western and southwestern states and communities, however, are 
proud of their Mexican population, Only where this group finds discrimination 
do they tend to strike back. 

In the reform schools and Youth Authority camps of California the Mexican 
boys naturally tend to clannishness. Many of them persist in wearing their 
distinctive hair-dos, which are obviously a badge of solidarity. Some camp 
counselors good-naturedly permit the practice but others insist that it be cut 
to harmonize with the conventional haircut.?* 


12 See Ralph S. Banay, “A Psychiatrist Looks at the Zoot-Suit,” Probation, N.P.P.A., 22 
(February 1944), pp. 81-85; also Fritz Redl, “Zoot Suits: An Interpretation,” Survey Midmonthly, 
October 1943. 

18 See Carey McWilliams, “The Zoot-Suit Riots,” New Republic, Vol. 108 (June 21, 1943), 
p. 819; also Ruth Tuck, “Behind the Zoot-Suit Riots,” Survey Graphic, Vol. 32 (August 1943), 
pp. 313-317. 

14 Ruth Tuck, Not With the Fist: Mexican-Americans in a Southwest City, New York: 
Harcourt, Brace, 1946, p. 130. 

18 The word pachuco is colloquial. The “zoot-suit” is no longer the style among Mexican 
youth, but rather an outfit that resembles the army sun tan, with cuffs turned up, combat 
boots, and tee shirts. The hair-do is often referred to as “duck tail.” There are also pachuco marks 
or symbols tattooed on the face, usually between the eyes, or on the heavy flesh between the 
thumb and forefinger. The symbols take the form of a blue cross or a blue dot. 

16 For another book that deals incisively with the Mexican-white conflict in California, see 
Beatrice Griffith, American Me. Boston: Houghton Mifflin, 1948. 
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MINORITY RACES AND CRIMINALITY 

All students of criminology agree that behavior is socially conditioned, ex- 
cept in individual cases where a unique biological history induces abnormal 
behavior traits. Therefore, most antisocial behavior in minority groups arises 
from a conflict of the diverse cultures in which the members of such groups 
are enmeshed, This is notably true of the American Negro. 

We need not discuss the Nordic myth of racial supremacy here since it has 
been widely refuted by all anthropologists and sociologists. But there can be 
no doubt that this doctrine, which dominated Germany for at least two 
generations, influences many native-white Americans. Such persons are all 
too eager to embrace the theories of Gobineau, Chamberlain, Madison Grant, 
and Lothrop Stoddard (none of whom, incidentally, were German), to prove 
their own physical and cultural supremacy. 

There is no evidence to support the contention that one race surpasses 
others in any all-embracing manner. Differences usually ascribed to race are 
invariably due to either cultural or geographical factors. The native American 
white man would find it most difficult to live in the African jungles. He would 
also be greatly handicapped if he migrated to any country of the globe where 
the climate or cultural life were extremely different from his own. 

There is no scientific evidence available to prove that a racial group is 
predisposed to crime, aside from offenses associated with some part of its 
native culture, Professor Earnest A. Hooton of Harvard University has pointed 
out that certain European “races,” or national groups commit certain types 
of crimes with unusual frequency. His studies of foreign-born convicts showed 
that Italian-Americans ranked first in first degree murder with native Italians 
taking the lead in second degree murder; that Scandinavians of foreign birth 
rank first in sex offenses other than rape, as well as in forgery and fraud; 
that the Teutonic groups rank very high in first degree murder with Polish- 
Austrians leading in assault, and Portuguese, Spanish, and Mexicans leading 
in crimes against public welfare, such as bootlegging and the possession of 
firearms. Professor Hooton states, however, that “these rankings must not be 
taken too seriously” because “some of the groups are quite small.” 

In his work, Professor Hooton made a minute anthropological study of 
5,689 convicts. He divided them into nine “racial” types and proceeded to 
ascertain what offenses the criminals from these groups tended to commit. 
In general, he found the following criminal characteristics of the nine racial 


types : 


Pure Mediterranean: High in crimes of violence against persons, such as 
rape, murder, and assault, but a disinclination to commit crime against property 
except armed robbery. It is low in forgery, ranking seventh. 

Nordic Mediterranean: Not high nor low in any of the traditional offenses 
except murder, in which they rank first of the nine types; quite low in the 
commission of rape, and next to last in burglary and larceny. 
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Pure Nordic: This group ranks first in offenses involving fraud and forgery, 
second in burglary and larceny, but quite low in violent crimes such as murder, 
sex offenses, and armed robbery. 

Predominantly Nordic: This type ranks third in fraud and forgery, boot- 
legging and second-degree murder, fourth in first-degree murder and armed 
robbery, and low in sex offenses. 

Alpine: Outstanding offense is armed robbery, in which it ranks first; low 
in murder, fraud, and forgery; above average in burglary, larceny, and rape. 

Nordic Alpine: There is difficulty in predicating this type insofar as offenses 
are concerned; it is average (fourth) in such offenses as rape, assault, fraud and 
forgery, and bootlegging; third in robbery; fifth in first-degree murder; third 
in armed robbery. 

Keltic: This group tends to commit offenses against the person; it is first in 
assault and bootlegging; second in first-degree murder; third in burglary and 
larceny; but eighth in armed robbery and seventh in rape. 

East Baltic: Averse to crimes against the person and little talent for fraud 
and forgery; it ranks first in burglary and larceny; low in assault; next to last 
in second-degree murder, assault, and forgery; seventh in sex offenses other 
than rape and in robbery; sixth in first-degree murder; third in rape; and last 
in bootlegging. 

Dinaric: This group shows a preference for sex offenses and for profitable 
crimes; it ranks second in rape, bootlegging, and fraud and forgery, but 
seventh in both degrees of murder and sixth in robbery." 


On the basis of the meticulous anthropological data collected by Hooton 
and his associates, he makes the following conclusion on the relationship 
between racial factors and crime: 


-+.these data seem to me to prove that crime is not due to race, but merely 
varies in conformity with racial predilection. Every race is criminalistic, and 
within every race it is the biologically inferior—the organically unadaptable, 
the mentally and physically stunted and warped, and the sociologically warped 
—who are responsible for the majority of the crimes committed. Each race has 
its special abilities and its quota of weaknesses. Each produces its pitifully few 
men of genius, its hordes of the mediocre, its masses of morons, and from the 
very dregs of its germ plasm, its regiments of criminals.1® 


There can be no serious quarrel with the conclusion expressed by Professor 
Hooton, since he allows plenty of room for differences in native ability within 
his nine racial types. What he is saying, in reality, is that the biologically weak 
elements find it difficult to adjust to a competitive society. And he does not 
exclude the sociologically “warped.” His analyses of the law-abiding groups 
from the nine racial types prove that they seem able to keep out of difficulty, 


17 This material is adapted from Earnest A. Hootoa, Crime and the Man. Cambridge: Harvard 
University Press, Chapter VII, pp. 204-252. Reprinted by permission of the President and Fellows 
of Harvard College. 

18 Ihid., p, 252 
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These persons are, on the whole, superior specimens compared to the convict 
population that he studied and evaluated criminologically. Hooton’s general 
thesis turns out to be the notion of a special proclivity to particular types of 
crime by given races and sub-races rather than any theory that a given race is 
specially prone to criminality. We may safely conclude then that race does 
not affect crime, except when we find it closely tied up with political, social, 
and industrial conflict, or closely associated with prejudice on the part of the 
ruling caste. 


The Negro and Crime 


The general feeling in the United States that the Negro commits much 
more than his share of crime is attributed by most authorities to discrimination 
against a minority group. Commenting on the figures that bear out this 
situation Professor Sutherland states: “These statistics probably reflect a bias 
against all of the minority races but especially against the Negro.”** 

Any discussion of crime among Negroes must be prefaced by the fact that 
prejudice against this group appears in both the North and the South, Al- 
though there are other factors to be considered, there is no doubt that dis- 
crimination of the arresting authorities, juries, and in many cases, judges, 
plays an important part in presenting the Negro to the public as a potential 
delinquent. 

It is true that figures of arrests, convictions, and commitments to institutions 
show up the Negro to a decided disadvantage. The 1950 figures from the F.B.I. 
reports show that the arrests of Negroes were 205,576 out of a total of 793,671. 
Since approximately 10 per cent of the population of the country consists of 
Negroes, it is noticeable that 1,331 Negroes out of each 100,000 were arrested 
as against only 428 whites. This preponderance may be seen in each of the 
crimes listed below, drunken driving excepted. Negroes were arrested eight 
times as frequently for criminal homicide than were whites, almost five times 
as frequently for robbery, more than seven times as frequently for assault, 
and over four times as frequently for larceny. But in such offenses as embez- 
zlement, arson, forgery and counterfeiting, the discrepancies are not so great. 

So far as Negro commitments to state and federal prisons are concerned, 
we find through the years that they represent about 30 per cent of the total. 
For instance, in 1946 (the latest figures available) 37,146 whites were received 
from the courts; 18,655 Negroes, or 33-1 per cent.” 

The research committee of the National Interracial Conference, as early 
as 1928, summarized the situation regarding crime among Negroes. This 


19 Op. cit., p, 121. p : ' fi 
20 The figures of commitments to state and federal prisons may be obtained from Prisoners in 


State and Federal Prisons and Reformatories, formerly published by the Bureau of the Census 
(above data from the report for 1946 and published in 1948) and now compiled by the Federal 
Bureau of Prisons. These data are now known as National Prison Statistics. 
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Offenses Charged Whites and Negroes in 1950, and percentage per 100,000 


Total offenses charged .. 


Criminal homicide 
Robbery 
Assault ... sd 
Burglary—breaking and entering .. 
Larceny—theft 
Auto theft 
Embezzlement and fraud 
Stolen property; buying, receiving, etc. 
ATSORD es AR EAEN pbe aat 
Forgery and counterfeiting .. 
Raper! IDR A BE 
Prostitution and commercialized vice . 
Other sex offenses . 
Narcotic drug laws . 
Weapons; carrying, possessing, etc. . 
Offenses against family and children . 
Liquor laws ...........05 
Driving while intoxicated .. 
Road and driving laws . 
Parking violations ..... 
Other traffic and motor yehicle laws 
Disorderly conduct . 
Drunkenness 
Vagrancy .. 
Gambling 
Suspicion 
Not stated ... 
All other offenses 


Adapted from the Uniform Crime Reports, 
1950. 


summary is substantially as true today as it was then. 


points: 


Whites 
576,422 


3:372 
12,517 
31,277 
31,776 
44:776 
14,695 
18,346 

2,209 

806 

9,927 

6,473 

5,190 
16,057 

3,939 

5,082 
11,708 

5,841 
44,911 
10,746 

210 

9:463 

31,217 
143,867 
37:157 

7:584 
32,751 

6,179 
28,346 


Pct. per 
100,000 


+ 428.0 


2.4 
9.3 
23.3 
23.8 
33.3 
10.9 
13.6 
1.6 
0.6 
7-4 
4.8 
3.9 
12.0 
2.9 
3.8 
8.0 
43 


21.1 


Negroes 
205,576 
2,889 
7,060 
27,619 
11,534 
20,672 
3,500 
2,962 
1,050 
241 
1,689 
2,717 
3,260 
33473 
4,262 
5,198 


Pet. per 
100,000 


1,331.0 


19.4 
45.8 
179.2 
74.6 
133.8 
22.7 
19.2 
6.8 
1.6 
10.9 
17.6 
21.2 
22.5 
28.6 
33.6 
22.1 
33.8 
37.0 
23.8 
0.6 
22.2 
88.2 
197.2 
69.0 
48.4 
84.6 
10.8 
61.4 


Federal Bureau of Investigation, Vol. XXI, No. 2, 


It covered the following 


1. It is difficult to secure dependable data on Negro crime because (a) 
general crime records are poor and comparative figures less dependable, and 
(b) racial prejudice enters, influencing the agencies of law enforcement most 
frequently to the disadvantage of the Negro and the Negro records of crime. 


2. The apparent Negro crime rate as measured b 


is greater than that of the white, 


y all comparative records 


3. The difference in apparent criminality between the two racial groups 
varies widely and according to geographic location and population ratio; it 


also varies by types of offenses, 


4. There is a much higher Negro rate for homicides than white, even when 
the emotional factors referred to are taken into account, 
5. Negro arrest-rates are higher than white for petty offenses and lower than 
white in commitment to prison for serious offenses. 
6. There is obvious discrimination in the administration of laws on the part 
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of the police, magistrates, judges, and pardon boards, which explains an un- 
determined degree of the disparity between white and Negro rates. 

7. It is possibly true that the apparent Negro rates of crime are more nearly 
actual crime rates of Negroes than white recorded rates are of crime committed 
by whites. 

8. Illiteracy, unfavorable environment, age distribution, and: unfamiliarity 
with city and urban life are factors to be studied seriously in relation to present 
Negro crime. 


Gunnar Myrdal, in his An American Dilemma, states that if Negroes com- 
mit more crimes than whites it is because of: (1) discrimination; (2) poverty, 
ignorance of the law, and lack of influential connections; and (3) the ex- 
istence of the slave tradition and the caste situation.” 

Professor Reuter points out factors other than prejudice and discrimination 
that have some bearing on the disproportionate amount of crime among 
Negroes: 


Some part of the explanation of the crime rate shown by the statistics lies 
without doubt in the social traits of the Negro people themselves. In very con- 
siderable part they are still ill-adjusted to the impersonal and highly individu- 
alistic nature of present-day American life. Their relatively recent status of 
servitude with the degradation of personality incident thereto is reflected in the 
crime rates as in other social phenomena characteristic of the group. Neither 
the attitudes of mind nor the type of personality developed under a regime of 
repression fit the person for free life. The group still shows a deplorable lack 
of thrift. Ideas of private property are frequently loose; there is a great amount 
of petty pilfering. The percentage of individuals who are unreliable in any 
capacity is very high. The bonds of family life among large numbers of the 
race are weak and sexual looseness is very common, All of these things and 
others, understandable in terms of previous condition and present status, result 
in bringing numbers of the race afoul the criminal law.?? 


Reuter also lays considerable emphasis on the Negro’s fear of the white 
man as being significant in the differential crime rates. He points out that 
Negroes believe there is discrimination against them in the courts of the land 
and that this attitude encourages a certain group solidarity. This induces 
certain delinquent members of the race to expect a modicum of protection 
from their fellows. In fact, many become “romantic figures warring against 
the white man’s society.”** 
When we recognize the large number of major crises in the history of this 
minority group since its arrival on American shores, we are not surprised 
that many of its members have wandered into trouble. Brought here against 
21 Gunnar Myrdal, An American Dilemma, New York: Harper, 1944, pp. 974-975. For an 
analysis of the psychological cost the Negro pays in our culture, see Abram Kardiner and Lionel 


Oversey, The Mark of Oppression. New York: Norton, 1951. 
22 Edward B. Reuter, The American Race Problem. New York: Crowell, 1938, pp. 353-354- 


28 Ibid., p. 355- 


166 Factors Favorabie to Criminality 


their will, each succeeding generation had nothing to look back upon but the 
vision of membership in a subject race and little to look forward to but a life 
of social, political, and economic handicaps. In the South, the Negro has 
been, obliged to ingratiate himself, and through self-effacement to carry the 
burdens of his race. In the North, with much more prejudice than is usually 
admitted, the Negro has been forced to develop a more militant stand in 
order to survive. Labor unions discriminate against the Negro workman. He 
is “the last to be hired and the first to be fired.” Hence many Negroes, forced 
to live by their wits, turn to a life of petty crime. In any treatment of crime 
among Negroes, economic factors loom large, as is the case with any similar 
study of delinquency. The present administration’s efforts to initiate the ob- 
servance of civil rights as well as the Fair Employment Practices concept will, 
if adopted on a national scale, have a salutary effect on racial relations. 

As Negroes become better educated by being afforded equal advantages, 
as discrimination is lessened in the sphere of economics, as housing covenants 
are outlawed, as schools, settlements, and recreational facilities eliminate 
discrimination against Negro children, and as white families begin to recog- 
nize that children must be accepted for their worth and not by the color of 
their skin, the delinquency and crime rate of Negroes will decrease. As Pro- 
fessor Thorsten Sellin states: “The responsibility lies where power, authority, 
and discrimination has its source, the dominant white group. To that group 
the existence of a high crime rate and delinquency among Negroes is a 
challenge which cannot be brushed aside by platitudes about ‘race inferiority,’ 
‘inherited depravity,’ or similar generalizations.”* 

In several communities, however, special efforts have been made in recent 
years to instruct the police in skillful handling of interracial problems. To 
disseminate objective information on the background and conditions of 
minority groups has been one of the important features of these endeavors. 
An example of this is the preparation of a manual for the use of the Chicago 
Park District Training School. The same has been done in California.” A 
further encouraging note is that Negroes are finding employment on the 
police forces of several cities, in both the South and the North. As of Septem- 
ber 1, 1948, Negro police were employed in 54 cities in 11 Southern states.?° 

There is relatively little crime or delinquency in rural areas of communities 


24 Thorsten Sellin, “The Negro Criminal: A Statistical Note,” The Annals, November 1928, 
P- 64. 
25 The Police and Minority Groups, prepared by Joseph D. Lohman, Chicago Park District 
Police Training School, Chicago, 1946; also Davis McEntire and Robert B. Powers, “A Guide 
to Race Relations for Police Officers,” California Department of Justice, Sacramento, 1946, For 
a study on law-enforcement and Negro-White relations, see G. Gordon Brown, Law Administra- 
tion and Negro-White Relations in Philadelphia, Bureau of Municipal Research, Philadelphia, 1947. 
To show the widespread movement to brief police officers in more understanding treatment of 
minority groups, a survey has been prepared; see “A Study of Police Training Programs in Minor- 
ity Relations,” prepared by the Anti-Defamation League of B’Nai B’Rith, Southern California 
Regional Office, Los Angeles, August 1950. 

26 “Negro Police in Southern Cities,” New South, Vol. 2, October 1947, pp. 1-5; also Vol. 3, 
September 1948, pp. 7-8. 
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where Negroes are the dominant population group. In such situations the 
Negro is relatively law-abiding. For example, in Mound Bayou, Miss., a 
community of 8,000 Negroes living on 30,000 acres, there is no jail and no 
major crime has been reported for many years.” Boley, Okla., is another all- 
Negro real-estate development with a fine record in freedom from crime. A 
very different kind of community is St. Helena, one of the Sea Islands off the 
coast of South Carolina, where a Negro community has long been established 
under less modern conditions. For 20 years there were only an average of 28 
convictions per year in the local magistrate’s court. Most disputes were settled 
in a church court.” 

An interesting result of a survey of delinquency areas is reported from 
Houston, Texas. There, Negroes had a higher rate of delinquency than whites 
for the city as a whole. Broken down according to census tracts, however, the 
rates varied in accordance with the density of the Negro population. Thus 
whenever rates of Negro delinquency were computed for the various census 
tracts, it was found that the higher the proportion of Negro population, the 
lower was the rate of delinquency. For instance, 30 tracts with a Negro popu- 
lation below 10 per cent had more than twice the rate of delinquency as four 
tracts with 90 to 100 per cent Negro inhabitants.”® 

Therefore, if the Negro’s criminality is high, it is due largely to his socio- 
economic handicaps and to the conditions flowing from his conflict with the 
white man. 


Races Other than the Negro 


Sections other than the North and South have their “racial conflict” prob- 
lem. Wherever a minority group is large enough to disturb the status quo 
of white or Old English supremacy, there we shall find friction. And this 
friction will call forth from the dominant group all the bugaboos of inferiority 
of the racial minority. 

The South and North are not disturbed, for example, concerning the Japa- 
nese population, but the states along the west coast are. Thus we shall make a 
few comments about the crime rates of the Japanese, Chinese, and Indians 
although they are insignificant so far as the overall picture of crime is con- 
cerned in this country. 

Much as the Oriental has been shunned in the United States it is essentially 
true that neither he nor his children can be charged with a high delinquent 
or criminal rate. The Japanese immigrant, especially, has been discriminated 
against prior to and during World War II. But the war merely aggravated a 
deep-seated antagonism that has its roots in economic competition. The familiar 


27 Waldron Webb, “All Black, A Unique Negro Settlement,” Survey Graphic, January 1938, 
Pp. 34-36. 

28 Clyde Vernon Kiser, Sea Island to City. New York: Columbia University Press, 1932, 
pp. 78-81. 

28 From: “Social Statistics: The Houston Delinquent in His Community,” Bureau of Research, 
Council of Social Agencies, Houston, Texas, Vol. Il, No 1, June 1945. 
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“ted herring” of race has been used to rationalize the fear that the whites, 
especially in agriculture, have felt when they have been confronted by the 
Japanese worker. Differential treatment of aliens or new Americans must 
always be considered when appraising charges against such groups. 

Another present-day discussion of the Japanese must take cognizance of the 
current demoralization of this relatively small group, especially the second 
generation (Nisei) and third generation (Sansei) who, in the vast majority 
of cases, are Americans at heart. Large numbers of American Japanese cannot 
speak the Japanese language. It has been estimated that there are approxi- 
mately 100,000 second-generation Japanese in the country, most of whom are 
on the Pacific Coast. 

The Japanese immigrant has suffered from deep antagonism on the West 
Coast especially, for it is in this region that he has competed on a large scale 
in agricultural pursuits. He has not, however, shown any marked willingness 
to work for less than his white competitor in industry and other pursuits. 
Some of the charges against the Japanese have not been borne out by the 
facts. For example, the charge that they tend to reproduce in large numbers 
is not true. Nor is there statistical evidence of any marked tendency toward 
intermarriage with the native population. As for nonassimilation, the western 
whites did their best to prevent assimilation from taking place, even had the 
Japanese desired it. 

Nevertheless, race prejudice dominates the sections where the Japanese are 
most numerous. They suffer under important legal disabilities, such as the 
Federal legislation refusing them the right of naturalization and California 
laws designed to prevent them from owning land. The latter type of legisla- 
tion is often evaded by the Japanese, and some of it has been set aside by the 
courts. Social discrimination also exists, Japanese are afforded less than normal 
courtesy in many establishments, and are often excluded from such places as 
dance halls and swimming pools. 

When we appraise the crime rate among the Japanese, we find that they 
are essentially a law-abiding people, owing to their strong family and com- 
munity ties. This fact is borne out by Professor William Carlson Smith in his 
work Americans in the Making. Professor Reckless points out that limited 
criminal and delinquent behavior among the Japanese is also probably due to 
“the amount of isolation, preventing participation in and response to the 
heterogeneous world beyond the racial colony.”*° 

Taylor relates that law-enforcing officials on the West Coast have been well 
disposed toward the Japanese, and in agreement that they cause “little trouble.” 
In fact, the Japanese themselves give police discrimination a poor second place 
among the various types of white discrimination,” 

In 1950 only 285 Japanese were arrested, according to the Uniform Crime 


80 Walter C. Reckless, Criminal Behavior. New York: McGraw-Hill, 1940, p. 112. 
81 paul S. Taylor, “Crime and the Foreign Born: Stockton, California,” National Commission 
on Law Observance and Enforcement, No. 10, 1931, pp. 377-396, Citation, p. 385- 
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Reports of the Federal Bureau of Investigation. Of this group, 2 were arrested 
for criminal homicide and 2 for robbery, 13 were arrested for assault, 50 for 
drunkenness, 25 for larceny, 4 for auto theft, and 14 for embezzlement and 
fraud. There were 2 cases of rape. Prostitution cases amounted to 21. These 
figures adequately bear out the statements made by the students of the prob- 
lem cited above concerning the low rate of Japanese criminality. The war has 
undoubtedly reduced their average crime rate even further. 

The Chinese have been traditionally a law-abiding people. In China native 
villagers were controlled primarily by the group customs, particularly the 
patriarchal system, which looked upon a digression from the family traditions 
as a disgrace. Aside from the banditry indigenous to China, much of which 
was precipitated by political unrest, the Chinese boy grew up knowing little 
about delinquent behavior. The impact of Western culture, however, has 
wrought changes in the old familial pattern, In recent years, China has codified 
as much law as is possible in a country experiencing so much political up- 
heaval. In the post-war era, it will doubtless experience much of the crime 
and delinquency that has characterized America. 

In this country, where, according to the 1940 census, there are 77,504 
Chinese, they are of necessity quite clannish. Much of their community 
behavior is regulated by self-appointed control groups. Professor Sutherland 
points out that in Chicago the Chinese have an official court, without political 
authority, that exercises control over members similar to that maintained in 
their own country.” Aside from the tong warfare that was formerly charac- 
teristic of metropolitan life among the Chinese, few of this race carry on 
outside criminal activity. 

During the year 1950, 842 Chinese were arrested in this country, according 
to reports from the Department of Justice. The offenses for which they were 
most frequently arrested were: violation of the narcotic laws, 175, and 
gambling, 172. There were 2 arrested for criminal homicide, 14 for robbery, 41 
for assault, 21 for larceny, 6 for auto theft, 3 for rape, and 32 for prostitution 
and commercialized vice. 

Another minority group are the American Indians, most of whom live on 
government reservations. There were 333,969 Indians recorded in the 1940 
census. Of their arrests, we find larceny-theft leading the list of serious of- 
fenses; 307 for the year 1950. Of the lesser offenses we find drunkenness the 
most prevalent, 3,513 cases; driving while intoxicated, 508, and 80 other 
offenses involving liquor; vagrancy, 504 cases; and disorderly conduct, 405 
cases. 

Although there is still some discrimination against the Indian, the days 
of the old saying, “There is no good Indian except a dead one,” have definitely 
passed, Then, too, this group is protected today by a much more sympathetic 
governmental policy, although there is still a great deal to be done to make up. 
for the exploitation and neglect of these people for the past two centuries. 


82 Op. cit., p. 11. 


CHAPTER VIII 


Poverty and Unemployment as Causes of Crime 


POVERTY AND CRIME 


IN DISCUSSING poverty as a cause of crime we deal only with that segment of 
criminals that falls within the category of “smallfry,” for few of the big-time 
criminals, whether professional or white-collar moguls, were ever made crimi- 
nals by poverty. 

Poverty alone and per se is rarely a cause of crime. This is evidenced 
by the courage, fortitude, honesty, and moral stamina of thousands of parents 
who would rather starve than do wrong and who inculcate this attitude in 
their children, Even in blighted neighborhoods, where poverty and wretched 
housing conditions prevail, crime and delinquency of the majority of residents 
are nonexistent. True, much lawlessness is conspicuous, but most of the chil- 
dren in these neighborhoods do grow up to be reasonably good citizens, 

Many crimes other than those of violence (and even some of these) may be 
traced to economic causes, but it is not true that most of those who commit 
such offenses are driven to them by hunger. Such crimes have an economic 
basis, for the perpetrators are not satisfied with their meager income from 
lawful pursuits. In a broad sense, then, economic causes are the most potent 
for the commission of petty traditional crimes. 

Many of the earlier studies of blighted neighborhoods (Shaw, Thrasher, 
and others) show that the congestion of poverty-stricken areas and the lack 
of adequate recreational facilities have fostered a quasi-delinquent attitude on 
the part of many youngsters. They are proud of their toughness and tend to 
mimic the big shots who frequent such neighborhoods. These disorganized 
areas attract disorganized persons as residents; hence there are more persons 
to arrest in these localities, therefore, the recorded arrests are out of proportion 
to the inherent criminality of the neighborhood. 

It is annoying and depressing to be poor. To go through life forced to 
submit to a substandard of living is monotonous and painful. Yet millions of 
people in this country know nothing but just that monotony and misery. 
Even in the boom years of the 1920’s over six million families had an income 
of Jess than one thousand dollars a year. The story during the Great De- 
pression was even worse. In 1935 80 million persons were in poverty, several 
millions more were near poverty and would have had nothing to live on in 
case of a long-extended illness, death of a bread-winner, a serious automobile 
accident, or loss of a job. The high standard of living thesis has been much 
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Metropolitan Slum. (Courtesy Philadelphia Housing Association. Photo by 
Curtis George) 


overworked. For example, the Bureau of the Census in February, 1949, re- 
ported that ten million families had an income of less than $2,000 per annum 
and, even worse, eight million had less than $1,000 per year. Both the un- 
skilled worker and most white-collar workers find it extremely difficult to 
maintain a family on their monthly pittance. 

Nor is poverty peculiar to the large cities. Congestion, one of the con- 
comitants of poverty, is worse in the cities, of course, but there is a large 
amount of squalor and deadening poverty in the wide-open spaces and in small 
towns. In the coal-mining regions of West Virginia, Ohio, and Pennsylvania, 
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poverty results from a sick industry. In the South and Southwest conditions 
are miserable among the share-croppers and tenant farmers; in the marginal 
agricultural areas of New England and the dust bowl of the West, there is 
economic misery. The same is true of the truck farms of California. The only 
mitigating circumstance found in rural poverty is the presence of pure air, 
which is lacking in the fetid slums of the cities. 

Neither poverty nor the delinquency encouraged by poverty is a respecter 
of geography. Regardless of where they live, many poverty-stricken children 
hover between delinquency and a life of moral rectitude. This is particularly 
true since it is a day-by-day experience of the poor—to contrast their economic 
lot with the good fortune of those who enjoy good food, comfortable clothes, 
an occasional movie, perhaps a car, and a “date” with a girl. When children 
constantly have few or none of the things that are taken for granted by most 
people, their thoughts invariably turn to self-pity or envy—either or both are 
apt to result in frustration and bitterness and to precipitate delinquency. 

The earliest scientific effort to ascertain the extent of poverty took the form 
of social surveys and was devoted chiefly to the study of poverty in certain 
urban areas. The first and most famous of these was Charles Booth’s Life and 
Labour with the People of London, begun in 1886, finished in 1902, and con- 
taining 17 volumes. This study revealed that 30.7 per cent of the entire popula- 
tion of London were living in a state of poverty. Another British study of 
York, England, by B. Seebohm Rowntree—Poverty: A Study of Town Life, 
1901—discovered that 27.84 per cent of the people were poverty stricken. In 
1915, A. L. Bowley and A. R. Burnett-Hurst, likewise British, published their 
work on Livelihood and Poverty. They found that 32 per cent of the people 
in the four communities studied were impoverished. 

Juvenile delinquency, as related to poverty, was studied by the eminent 
British authority on delinquency, Dr. Cyril Burt, author of the definitive study 
The Young Delinquent; he contends that 19 per cent of the delinquent chil- 
dren he studied came from Charles Booth’s classes A and B,” that is, from 
the homes of the very poor, whereas only 8 per cent of the total population 
of London came from such homes; 37 per cent of the delinquents came from 
the next two classes, the “moderately poor,” though the population percentage 
in these two classes was only 22. In brief, over one-half of the total amount of 
juvenile delinquency was from the poor and very poor families.’ Burt hastens 
to add, however, that most of the delinquents coming from the comfortable 
groups succeed in avoiding “official inquiry and action.” He concludes that 
poverty alone does not produce crime. Succinctly, he remarks: “If the majority 
of the delinquents are needy, the majority of the needy do not become de- 


1 Booth, in Life and Labour with the People of London, divided the population into eight 
classes (A to H) by economic status; A and B, very poor; C and D, poor; E and F, comfortable; 
G and H, well-to-do. 

? Dr. Cyril Burt, The Young Delinquent, London: University of London Press, 1938, pp. 68-69. 
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linquent.’”® Once again we are reminded of the differential treatment accorded 
rich and poor by the police, to the detriment of the poor. 

Before citing American studies, let us recall a definitive study of delinquents 
and their economic lot, made a hundred years ago by Britain’s famous Mary 
Carpenter, superintendent of Red Lodge Reformatory for Women at Bristol. 
In her stimulating works she described conditions in her time. Students today 
may well go to her reports for sound advice in dealing with children as well 
as adult female offenders. 

Miss Carpenter, in her book Juvenile Delinquents,‘ describes five classes of 
delinquents. The first two groups “live by plunder . . . their hand against 
every man.” All had “an undisciplined childhood.” In her third group are 
children who are not hardened or daring at first, but who, from “culpable 
neglect” of their parents, gradually acquire habits of thieving. She states that 
these first three groups are not incited to crime because of destitution but are 
“poor caused directly by vice.” 

Members of the fourth group are “actually driven into crime by their utter 
destitution” primarily because their claims against the National Poor Laws 
have gone unnoticed or are completely rejected. Her fifth group are in squalid 
poverty, yet with a profession of honest living. They are “hawkers, merchants 
of small wares.” 

Here, briefly, are Miss Carpenter’s five classes of juvenile delinquents. In 
her overall picture of these groups she states: “It is generally imagined that 
poverty and destitution are the great causes of juvenile crime. But the facts 
carefully considered will lead to a very different result—at any rate with 
respect to that crime which is indicated by conviction and punishment.” She 
cites some statistics from Parkhurst Prison of 1844 (at that time used as a 
prison for juveniles), which shows that of 957 children, 30 had never been to 
school, 732 had attended day schools longer than a year, and 163 had attended 
five or more years. It must be recalled that schooling was almost impossible 
for children of the destitute classes at that time in England, It is obvious that 
Miss Carpenter, while deploring poverty, was not convinced that, per se, it 
precipitated delinquency. 

Turning to our own country we find two early definitive studies. The first, 
by Dr. William Healy, shows that in only 0.5 per cent of his cases was poverty 
a major cause and in only 7.1 per cent was it a minor cause.* The second study, 
by Breckinridge and Abbott, states, according to Dr. Burt, “that in round num- 
bers, nine-tenths of the delinquent girls and three-fourths of the delinquent 
boys come from homes of the poor.” Commenting on the Healy study, Dr. 

4 Mary Carpenter, Juvenile Delinquents. London: W. and F. G. Cash, 1853. 

5 Ibid., p. 33. The material preceding may be found on pp. 23-32. 

ê Dr. William Healy, The Individual Delinquent. Boston: Little, Brown, 1915. 


7 Sophonisba Breckinridge and Edith Abbott, The Delinquent Child and the Home. Russell 
Sage Foundation, New York, 1912. Above quotation from Burt, op. cit., p. 69. 
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Burt says: “English readers are astonished to find how small an emphasis is 
placed on poverty. . . . In a volume of over eight hundred pages the short para- 
graph devoted to poverty occupies no more than seventeen lines.”* 

In a later study, Healy and his wife and co-worker, Dr. Bronner, resorted 
to a scale of economic standards like that used by Burt: (a) destitution, 
(b) poverty, a constant struggle to make “ends meet,” (c) normal, (d) com- 
fort, and (e) luxury. Of 675 juvenile delinquents whom they studied, they 
found 5 per cent in the destitute class, 22 per cent in poverty, 35 per cent who 
registered normal, 34 per cent in the comfort class, and 4 per cent in luxury. 
In other words, 27 per cent of the cases came from poverty-stricken homes, In 
their summaries regarding the results of this study, they state: 


Thus it is clear from the figures (73 per cent coming from normal, or better 
homes) that great importance cannot be attached . . , to the effects of eco- 
nomic status on cure of delinquent trends,” 


These same writers, in their 1936 study, New Light on Delinquency and 
Its Treatment, formulated the situation in a statement that minimizes poverty 
per se, but they correctly emphasize the unsatisfactory human relationships 
that usually flow from destitute and poverty-stricken homes and neighbor- 
hoods: 


It is commonly held that neighborhood conditions, bad associates, poor 
recreation, etc., are accountable for the production of delinquency, In truth, 
these are destructive influences, but secking further it appears that at some 
varying distance upstream in the sequence of delinquent causation there are 
almost always deeply felt discomforts arising from unsatisfying human rela- 
tionships. Herein we have found an answer to one of our prime questions: 
why, living under the same environment conditions, often inimical, is one 
child non-delinquent and the other delinquent? The latter we almost univer- 
sally found to be the one who at some stage of his development had been 
blocked in his needs for satisfying relationships in his family circle. On the 
other hand, the non-delinquent had nearly always been without any such acute 
frustrations, His relationships with those in his immediate social environment 
had been much more satisfying.’ 


A British study of delinquency, conducted in recent years, also cautiously 
appraises economic income as a cause of maladjustment and arrives at about 
the same conclusions as Healy and Bronner.”* 


5 Idem. 

° William Healy and Augusta F. Bronner, Delinquents and Criminals, New York: Macmillan, 
1926, p. 121. 

10 William Healy and Augusta F. Bronner, New Light on Delinquency and its Treatment. New 
Haven: Yale University Press, 1936, p. 30%. (Italics added.) 

11 A. M. Carr-Saunders, Hermann Mannheim, and E. C. Rhodes, Young Offenders; An Inquiry 
into Juvenile Delinquency. London: Macmillan, 1944, pp. 95-96. 
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A study of delinquency in Philadelphia from 1923 to 1945, à period that 

witnessed high prosperity, depression, and a war boom, indicated the following: 

(a) 1923-1929 reasonable high prosperity, average proportions of delin- 
quency 

(b) 1930-1935 period of depression, high delinquency rates 

(c) 1936-1940 “normal” economic development, neither prosperity nor de- 

pression, delinquency rate low 

(d) 1941-1945 war prosperity, delinquency rate high” 

David Bogen, studying delinquency trends in Los Angeles, showed that the 
rate decreased during the depression and began to rise during the subsequent 
years of prosperity. He based his findings on the possible fact that many 
families became disorganized during periods of lush wages.” 

The following further studies have bearing on the relationship between 
economic status and delinquency: Maude A. Merrill found marked differences 
in the economic status of a group of delinquent children and a controlled 
group of non-delinquents, although they lived in the same neighborhood, 
Two-thirds of the delinquents came from the economically marginal group, 
as against one-half of the non-delinquents."* William C. Kvaraceus, in his 
study of delinquency in Passaic, New Jersey, reports that out of 453 families 
from which boys and girls were referred on delinquency charges, 110 were 
from the comfortable group, 181 from the marginal, and 162 from the de- 
pendent group. Broken down as to sex, he found that delinquent girls tended 
to come from families of a lower economic status than the boys. The same 
study reveals that slightly over 25 per cent of the delinquents had mothers who 
were employed at the time of their referral, The Negro group reported 44 
per cent of their mothers employed, while only 25 per cent of the mothers of 
white children worked." 

We have referred to differential treatment by law-enforcement agencies to 
the detriment of minority groups and to the poor. The figures on delinquency 
and traditional crime show that most of those apprehended by the police 
come from poor homes. This is pointed out by Professor Sutherland as 
follows: 


First, the administrative processes are more favorable to persons in economic 
comfort than to those in poverty, so that if two persons on different economic 
levels are equally guilty of the same offense, the one on the lower level is more 


32 John O. Reinemann, “Juvenile Delinquency in Philadelphia and Economic Trends,” Temple 


University Law Quarterly, Vol. XX, No. 4, April 1947. 
aa Dand Bogen, “Juvenile Delinquency and Economic Trend,” American Sociological Review, 


Vol. 9, 1940, pp. 178-184. ie 
14 Maude A. Merrill, Problems of Child Delinquency. Boston: Houghton Mifflin, 1947, PP- 77- 
78. 
18 William C. Kvaraceus, Juvenile Delinquency and the School, New York: World Book 
Company, 1945, pp- 87 and 90. 
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likely to be arrested, convicted, and committed to an institution. Second, the 
laws ate written, administered and implemented primarily with reference to 
the types of crimes committed by people of lower economic levels.?* 


The Committee of Industrial Psychology at Harvard University, in its 
Yankee City Series, a study of conditions in Newburyport, Massachusetts, 
brings out this uneven incidence of arrest. In the first volume of a series, 
W. Lloyd Warner and Paul S. Lunt’s The Social Life of a Modern Com- 
munity," seven years of arrests in Newburyport are analyzed by the six classes 
into which the community is broken down by these sociologists: 


Class of Percentage of Percentage of 
the Community Population Arrests 
Upper Level 1.44 0.43 
Lower Upper 1.56 0.28 
Upper Middle 10.22 1.84 
Lower Middle 28.12 7.80 
Upper Lower 32.60 24.96 
Lower Lower 25.22 64.69 


In the seven years the percentage of the Lower Lower class with records of 
arrest was 10.77; of the Upper Lower, 3.22—no other class was over 1.25. And 
in the Lower Lower class, which was nine parts foreign (ethnic) and seven 
parts Yankee (native), the arrests broke down to ten foreign to six Yankee. 
The total population was made up of 54 per cent Yankee and 46 per cent 
foreign; and the total arrests were 4o per cent Yankee and 60 per cent foreign. 

It may be seen from the above table that members of the “fine old families” 
of the city were less likely to be apprehended if they got into trouble and, 
conversely, the residents of the slum areas, represented in the chart by “Lower 
Lower” or “Upper Lower” were more prone to be “run in” for their petty 
lawlessness. 

Inadequacy, frustration, and emotional insecurity play an important part 
in delinquency, and they cannot be minimized; but poverty-stricken homes 
are very drab places to inspire socially acceptable behavior, especially when 
children from such homes come in contact with poor frustrated individuals 
living in the same neighborhoods who resent any display of wealth or comfort 
on the part of more fortunate people. For example, the ostentatious display of 
wealth, as portrayed in the movies, builds up resentment within certain in- 
dividuals who feel they can never hope to obtain such comfort. It may be 
argued that poverty alone does not force a person to commit a specific crime, 
but it does produce the conditions most conducive to crime, both personally 


and socially. 


16 Ẹ, H. Sutherland, Principles of Criminology. Philadelphia: Lippincott, 1939, P- 179. 
17 W, Lloyd Warner and Paul S. Lunt, The Social Life of a Modern Community. New Haven: 


Yale University Press, 1941, p. 376. 
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It is envy and ambition, rather than hunger or cold, that stimulate many 
petty crimes, in the same way that greed urges on the big-time criminals. It 
is not lack of clothing, but perhaps the lack of expensive clothing that tempts 
hundreds of girls, for example, to become prostitutes. We may say the same 
thing concerning the 16-to-21-year-old group of boys who are arrested for 
stealing automobiles and holding up filling stations. Obviously, economic con- 
ditions lie at the base of such crime. It may be argued that many of these 
juvenile crimes are due in part to sex. In most cases these young hoodlums 
want money and cars to make an impression on their girl friends. 

The eradication of poverty is not an easy task, but it is obvious that its 
presence in a land of abundance is a tragic anomaly. The lessons of the last 
decade show us that there is no excuse for two-thirds of the population being 
below or near the point of economic submergence. Economic insecurity, 
undernourishment, inadequate clothing, and lack of necessary medical care 
are bound to create attitudes dangerously close to recalcitrance and incorrigi- 
bility. There is little wonder, then, that delinquency and crime are so frequently 
associated with poverty. 

It is significant that the rhetorical war aims of the United Nations included 
the thesis that prewar ideas of class barriers must not return. World-wide social 
amelioration, in line with “Point Four” of President Truman’s program, is 
of supreme importance as an aid to peace. 

Nevertheless, we are convinced that crime and delinquency cannot be com- 
pletely eliminated even in a utopia. No doubt many who might become de- 
linquent under adverse economic conditions might then become decent law- 
abiding citizens, but there is evidence in the etiology of crime, as interpreted 
by present-day statistics, that many crimes might be committed in any utopian 
state. Certainly, many crimes of violence committed at present have no eco- 
nomic basis, Personality problems, which end in some overt criminal tragedy, 
are cases in point. Perhaps the most we can admit is that poverty is a con- 
comitant of much crime. 


UNEMPLOYMENT AND CRIME 


There are reliable data to show the crime rate rising in periods of unem- 
ployment and depression, and equally convincing statistics to show that crime 
goes up in times of easy money. Of one thing we are certain—the Great 
Depression brought home to most Americans most poignantly the demoraliz- 
ing effects of widespread unemployment. 

Steady employment is important in a healthy society. Unemployment brings 
in its wake apprehension, sickness, frustration, and even poverty. The number 
of unemployed men who are tempted to commit crime cannot be ascertained. 
Nor do we know how many criminals and older delinquents are unemployed. 
Only after they are apprehended and questioned are we able to count them. 
These, of course, are the small-fry or criminals by accident who turn to petty 
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crime because of dissatisfaction with their economic lot. Big-time criminals 
manage to stay “employed.” 

Few recent studies of crime and unemployment have been made; thus we 
must arrive at our conclusions by standard studies made by competent students 
in the past. First, we have those studies concerned with business cycles and 
the crime rate. Joseph Van Kan stated that crimes against property (in France) 
are indirectly due to bad economic conditions with “acute need” more re- 
sponsible than “chronic misery.” Dorothy Swain Thomas questions many of 
the statistical studies dealing with the relationship between business cycles and 
the crime rate. Morris Ploscowe is equally critical of such studies.’ Emma A. 
Winslow, in her study of crime in Massachusetts between 1885 and 1929, con- 
cluded: “Unemployment is revealed as an important causative factor in 
vagrancy and crimes against property. Its influence upon other offenses, how- 
ever, is comparatively slight and but occasionally seen. Other causes than the 
ebb and flow of the business tide must therefore be sought for the explanation 
of these crimes.”*® 

More to the point is a study made by Dr. Mary Van Kleeck of the work 
status of 300 convicts sentenced to Sing Sing prison in New York State, 
which showed that 52 percent of the men were out of work at the time of 
the commission of their crimes and, over the ten-year period 1920-1929, the 
annual percentage of unemployed ranged from 26 to 38.°° A later study, 
covering the employment record of 800 prisoners entering the Illinois State 
prison during the depression years 1931-1934, showed that only 11 per cent 
were definitely unemployed at the time of their arrest.” 

Dr. Van Kleeck’s Sing Sing study brings out the following facts: 


That the ranks of the unemployed yield more material in proportion to their 
numbers for penal institutions than do the ranks of the employed. 

The records over a period of years indicate that the proportion of unemployed 
among the men committed is larger in hard times and less in good times. 

Unemployment is a circumstance present more frequently in crimes against 
property than in other crimes. On the other hand, crimes against property 
constitute by far the largest group of offenses for which men are serving terms 
at Sing Sing (64 per cent for the group admitted in the 12 months ending 
February 28, 1930). 

Analysis of the last occupations in which these men have been employed 
shows a large variety. . . . They have been part of the occupational life of the 
regions where they have lived, but as a group larger numbers of them have been 
unemployed than in the population as a whole. 

“a Foran analysis of these studies, see Thornsten Sellin, Crime and the Depression, Research 


Monograph, Social Science Research Council, New York, 1937. 

19 “Relationship Between Employment and Crime Fluctuations as Shown by Massachusetts 
Statistics,” National Commission on Law Observance and Enforcement, Vol. I, “The Causes of 
Crime,” p. 312. 


20 Loc. cit., p. 202. : 
21 Donald Clemmer, The Prison Community. Boston: Christopher Press, 1940, p. 52. 
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Thus viewed from various angles, and taken in conjunction with the men’s 
assets for employment and the quality of the occupational opportunities which 
they have had, the indications are that unemployment ranks high among the 
factors which influence crime against property, and that, in addition, crimes 
against property bulk large in the total volume of law-breaking. It is not 
claimed that unemployment in all these instances is the direct or even a potent 
factor. Obviously crime is the act of the individual. 


It is here in the conclusions of the Sing Sing study that Dr. Van Kleeck 
makes this additional point: “Many individuals who are unemployed and who 
have similarly difficult conditions to face have broken no laws. ©n the other 
hand it seems evident that as industrial depression throws men out of work 
there are always a number of men on the border line who cannot resist this 
last pressure of economic insecurity. Whatever place we assign to such a 
condition as unemployment in its influence upon crime, we can at least be 
certain that a man’s relation to his work must have attention by those who 
would prevent crime or by those who would restore him to a normal social 
status in the community.”** 


So much for adult unemployment and its relation to crime. How about the 
relationship between the lack of a job and a delinquency on the part of a boy 
not long out of the classroom? A job means a great deal to an adolescent 
boy if he is no longer interested in school or no longer financially able to 
continue his education. The British authority, Dr. Cyril Burt, has emphasized 
this: 


Lack of work, particularly with young persons who have all but ceased to be 
young, may . . . lead straight to stealing or immorality, for no other reason 


than to satisfy the pangs of hunger. ... 
Lack of suitable employment, and lack of employment of any sort or kind, 
are two points of capital importance in considering adolescent crime. 


According to Dr. Burt, many who had no employment and who needed it 
badly showed signs of “a deepening sense of failure that had wrought within 
their moral fibre a slow but steady dilapidation, and had converted, within a 
few short years, the bright eyed, high-spirited chatterbox of twelve into the 
slouching, scowling, taciturn loafer of eighteen.”** 


In thousands of homes throughout the country boys and girls feel that — 
puberty is the time they are expected to leave school, help the family, buy 
their own clothes, and keep themselves supplied with spending money—by 
getting jobs, Those jobs that are available are often seasonal or part-time. 
Many adolescents thus involved see such an acute economic situation at home 
that they break with the family and go on the road. 


22 Ibid., p. 218. 
28 Idem, 
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Few of the older boys picked up on the streets of a metropolitan area as 
vagrants rather than delinquents are employed in any worth-while occupa- 
tion, if they have work at all. Many of them drift from one plant to another 
picking up odd jobs that are almost grudgingly handed to them. The dearth 
of opportunities to learn trades or to enter some of the skilled crafts undoubt- 
edly has a deleterious effect on the personalities of many of the youth of the 
land. There is little excuse at the present time for a boy not to identify himself 
with some skill, even though for some time it may not be very remunerative. 

It is exceedingly difficult to procure satisfactory figures to show the effects 
of unemployment on delinquency. Many of the young men and girls arrested 
for delinquency work at some sort of jobs, precarious though they may be. 
Part-time employment, seasonal employment, or unemployment following a 
period of real work may be more detrimental psychologically to the older boy 
than no work at all after leaving school. Getting accustomed to earning a 
wage, and thus becoming even partially self-supporting tends to develop 
certain spending habits. If these habits are obstructed by the loss of a job or 
by part-time hours, the youth loses hope and may turn to some type of delin- 
quency. This is especially true of boys employed in the street trades associated 
with border-line crime as, for example, selling newspapers late at night in 
and around the “tenderloin” districts, night club areas, and in and around tap 
rooms and questionable dives. Bell-hops and messengers also engage in callings 
where it is easy to become associated with the fringe of various criminal pur- 
suits. Waitresses, hostesses in dance-halls, check room girls, and cigarette girls 
must have stamina to avoid a life of delinquency. Burt has the following to 
say concerning jobs of this kind: 


With a few of my older cases, mostly girls, the delinquencies arose directly 
out of the perils or opportunities characteristic of their work; the chorus girl, 
the programme-seller, the waitress, the domestic servant, are often exposed to 
risks and seductions which none but the strong-minded should be suffered to 
face. With boys street-trading has its dangers.** 


Although many of these hazards take their toll of boys and girls above the 
ages covered by the various child labor acts, now that more efficient regulatory 
and supervisory machinery is in operation fewer persons of tender age become 
delinquent through these occupations than formerly. 


UNCONGENIAL EMPLOYMENT—BLIND ALLEY JOBS 


The relation to delinquency of uncongenial employment and precarious 
blind-alley jobs is uncertain. Burt places great emphasis on these factors as 
concomitants of crime, but Healy’s work almost ignores them. Burt says? 


To get work which is unsuitable may be almost as bad as getting no work at 


24 Op. cit., p. 180. 
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all. As a causal factor, yocational maladjustment has played a very definite part 
among the older delinquents referred to me for psychological investigation.® 


He further notes the difficult adjustment that has to be attempted—the tran- 
sition “from youth to manhood and from disciplined lessons to an independent 
life.” In this crisis, if the youngster in addition must experience in his work 
certain factors that militate against his achieving satisfaction, he is tempted to 
secure the satisfaction by some form of delinquency. Among those disturbing 
industrial factors, he mentions uncongenial fellow workers, a foreman who. 
bullies his workers, and a task for which the worker is ill-adapted. One might 
add the monotonous gruelling work “on the assembly line” devoid of the pos- 
sibilities of the joys of workmanship, and the deadening fatigue of certain 
muscles superinduced by detail work that may adversely affect the personali- 
ties of the workers. 

As the Van Kleeck study of Sing Sing prisoners shows, the mere fact that a 
man—or adolescent boy, for that matter—was employed or unemployed at the 
time he committed the crime for which he was arrested does not tell the whole 
story. Regular employment and satisfactory employment are important. 

From the following table we see that, of the group of white prisoners com- 
mitted during the year, 48, or 21 per cent, and of the Negroes only 8, or 12 per 
cent, were rated as having had a favorable industrial opportunity; and four- 
fifths of the total number of cases showed an employment status mediocre or 
unfavorable. Most of these prisoners were apparently seriously handicapped 
by lack of training, and blind-alley jobs and sporadic employment were the 
only avenues open to them. The Sing Sing study attempted to show also how 
these inmates rated on the basis of assets for employment. The director of the 
inquiry set up norms, those assets,"* that would help a person to secure em- 
ployment: (1) experience in work that takes time to learn; (2) training in a 
vocational or industrial school; (3) training in a professional school; (4) 


OCCUPATIONAL OPPORTUNITY OF 300 OF THE MEN ADMITTED TO SING SING 
PRISON IN THE YEAR ENDED FEBRUARY 28, 1930, BY RACE AND AGE,?7 


Number of each specified race and age whose 
opportunities were as described 


OCCUPATIONAL 
OPPORTUNITY WHITE NEGRO TOTAL 
Under Under 
25 years 25years | 25 years 25 years 
Favorable 8 40 1 7 56 
Mediocre 30 55 8 13 106 
Unfavorable 40 6o 20 18 138 
Total 78 155 29 38 300 


25 Op. cit., p. 179- 
26 Van Kleeck, loc. cit., p. 207 
21 Ibid., p. 209. 
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schooling beyond the elementary grades; (5) high rating in ability as measured 
in the scale given above for the individual's stability in employment; (6) physi- 
cal strength; (7) managerial or executive experience; and (8) other capacities. 

Well over half of the 300 inmates examined presented one or more of these 
types of experience helpful in securing satisfactory work. This, despite the fact 
that four-fifths of these marginal men had mediocre or unfavorable employ- 
ment when arrested. Dr. Van Kleeck concludes: “It would appear that we 
have here a group of men who are not by any means lacking in capacity for 
‘work, some of them having shown a high degree of stability and reliability, 
Apparently fluctuations in employment have borne heavily upon them, but a 
considerable majority are well above the level of what might be rated as un- 
employable.” 


CONCLUSION 


What we see from the material presented in this chapter is that poverty, 
__ tragic as it is in this land of plenty, plays far less a role in crime causation than 
has been previously contended. Yet it is not honest for us to ignore the rela- 
tionship that does exist. Poverty leads to slums with their attendant miseries 
in which children, as well as adults, are led into differential association with 
delinquent types. Certainly, indirectly, poverty can easily develop envy and 
bitterness which may result in crime and violence, The same can be said of 
unemployment. Every effort should be made to supply a decent standard of 
living for all and a job for every one capable to hold one down. But there will 
always be some persons who run afoul of the law because of greed, envy, and 
emotional compulsion. Maladjusted youth and emotional immature adults 
will have a difficult time holding down jobs even when they are available. 
Much may be accomplished by means of a series of vocational tests for children 
in public schools, spaced every few years, so that by adolescence some reliable 
information concerning aptitudes may be forthcoming. Thus, millions of 
older youth may be diverted from blind-alley jobs to areas of productive 
activity that challenge their potential skills. 


CHAPTER IX 


Cultural Factors in Delinquency and Crime 


RELIGION AND CRIMINALITY 


THE RELATION of religion and morality to criminal conduct has been frequently 
discussed. Religion and regular Sunday School attendance have been assumed 
to be the most important influence in checking crime. Popular opinions ex- 
pressed by jurists, college presidents, and other persons in public life have 
been accepted without criticism or question. One is socially compelled to 
place the church and its religious and moral training at the top of the list of 
deterrents to crime and delinquency. It is imperative that we appraise both 
religion and morality objectively in any discussion of cultural influences 
affecting antisocial behavior. 

Studies by two distinguished European criminologists, Gustav Aschaffen- 
burg of Germany and W. H. Bonger of Holland, show that Catholics tend to 
be more criminal than Protestants, and that Jews are the least criminal of the 
three groups. Such generalizations must be accepted guardedly, for other 
factors are always present in attempting to appraise criminality of large 
groups of individuals. In many countries where economic conditions are poor 
the dominant religion is Catholic. Hence, since most convicts, that is, criminals 
who have been caught and convicted, come from low economic levels, Catho- 
lics tend to show unfavorably in the conventional statistics. It has been argued 
that the low crime rate among Jews is due to the close family and community 
control exercised over this group.* 

Hans von Hentig has collected some interesting data on the religious 
affiliation among inmates of juvenile reform schools and prisons." His figures 
show that among delinquents and reformatory inmates, Catholics are 24, 
times more numerous than Protestants. He quotes Victor Nelson, writing 
of his life in the Massachusetts state prison in Prison Days and Nights,’ who 
stated that most gangsters were reared in the Catholic faith. C. V. Dunn's 
figures of religious affiliation of convicts, however, show the Protestants to be 


* This is borne out by a recent study by N. Goldberg of the crime rate of Jews in Los Angeles, 
which is much lower than the expectancy rate. The study covers the years 1933 to 1947. See N. 
Goldberg, “Jews In the Police Records of Los Angeles, 1933-1947," Yivo Annual of Jewish Social 
Science, Vol. V, 1950, pp. 266-291. 

1 Hans von Hentig, The Criminal and His Victim. New Haven: Yale University Press, 1948, 
Chapter X, “Religiosity and Crime.” 

2 Victor Nelson, Prison Days and Nights. Boston: Little, Brown, 1932. 
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more numerous than the Catholics in 27 penitentiaries and 19 reform schools. 
There are surprisingly few non-believers in prisons. Some years ago, Mr. 
Franklin Steiner found that of 85,000 convicts, 68,000 or 80 per cent decisively 
expressed their preference as Christians. There were 5,389 of the Jewish faith. 
There were only 8,000 who were not affiliated with some faith. The avowed 
infidels and atheists were microscopic, some 150." The study reveals that the 
proportion of religious affiliates is at least 50 per cent higher among conyicts 
than among the general population. 

In any survey dealing with religious affiliation of criminals, there are likely 
to be many false statements involved. Convicts will fake their religious con- 
nections in the hope of making a favorable impression on the authorities. But 
it is obvious that a majority of our criminals—certainly our convicts—are 
brought up in orthodox religious surroundings. Conversely, it is well known 
that the majority of scientists and academicians have at least discarded religious 
orthodoxy, and certainly as a class, they are distinguished not only for their 
achievements but for their docility and law-abiding behavior.° 

Another way of approaching the problem is to learn the correlation between 
the amount of criminality and the number of church members in any region. 
This can be figured from data published by the Bureau of the Census. Such 
an investigation, made by Dr. John R. Miner, revealed an apparent correla- 
tion between certain types of religion and homicide: states with a high per- 
centage of Roman Catholics have few homicides; states where Methodists 
and Baptists predominate have a high homicide rate. But general social con- 
ditions may have more to do with the homicide situation than the religious 
complexion of the population.” 

Sumining up: prison populations show an overwhelming majority who 
claim some religious affiliation. A high percentage of church membership in 
the total population has no apparent influence in reducing criminality in the 
community. Pending further study, we may accept Dr. Miner’s statement 
that “there is little evidence that the churches play any major role in the 
prevention of crime.” 

Regarding religious training, through Sunday School attendance, we find 
from the studies made that it seems to make little difference whether children 
go to Sunday School or not, so far as delinquency is concerned. Studies by 
Mursell, Hightower, Kvaraceus, and Middleton and Fay, bear out this state- 
ment. In Mursell’s study of boys in the reform school of Ohio he found that, 
on the whole, there was no significant relation between religious training 
~3C, V. Dunn, “The Church and Crime in the United States,” The Annals, 1926, pp. 200-228. 

4 Franklin Steiner, Religion and Roguery. New York: The Truth Seeker, 1924. 

5 See J. H. Leuba, The Belief in God and Immortality. Boston: Sherman, French & Company, 


1916. This is a study of the religious beliefs of American men of letters. 
® Dr. John R. Miner, “Church Membership and Commitment to Prisons,” Human Biology, Vol, 


III, September 1931, pp. 429-436. 
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and delinquent or non-delinquent behavior.’ P. R. Hightower showed 
definitely that the tendency to lie and cheat among 3,000 children tested, was 
in direct proportion—not in inverse ratio—to their knowledge of the Bible 
and scriptural precepts. He concluded that “mere knowledge of the Bible is 
not sufficient to insure proper character attitudes.”* In the study made by 
W. C. Kvaraceus of 761 delinquent children in Passaic, New Jersey, he found 
that nearly all of them were affiliated with some church and that two-thirds 
were Catholics—either Roman or Eastern Orthodox. Not only were they 
members but 54.2 per cent of them attended church regularly and an addi- 
tional 20.4 per cent attended occasionally. Only 8.8 per cent admitted non- 
membership and only 25.4 per cent of the total stated that they rarely visited 
any church.’ 

The study by Middleton and Fay of 83 delinquent and ror non-delinquent 
girls, ranging from the eighth to tenth grade levels, showed that the delin- 
quents (on three Thurstone Scales measuring social attitudes) manifested 
more favorable attitudes toward Sunday observance and the Bible.?° 

A more recent nationwide study of Sunday School attendance, made by the 
magazine Pageant, turned up some startling results, First it was seen that 
Sunday School attendance has gone down materially through the years (from 
21 million in 1926 to 18 million at present) despite a great increase in popula- 
tion; second, the shoddy physical setting and colorless teaching found in so 
large a percentage of Sunday Schools; and third, which is more to the point 
here, the woeful ignorance of the children so far as Biblical information is 
concerned. The poll showed that in a single test of Biblical knowledge, 
Protestant children attending Sunday Schools failed with an average mark of 
35 per cent, Catholic children were slightly better, with an average of 45 
per cent; and the children who never attended, had a mark of 30.4 per cent. 
‘The poll was conducted with the cooperation of the International Council of 
Religious Education, with the test compiled by Professor S. R. Laycock of the 
University of Saskatchewan. 

The actual influence of churches and religious education on morality itself 
must be considered. This topic is discussed by Professors Hartshorne and May 
in their Studies in the Nature of Character.* These authors attempted to 


1 George Rex Mursell, A Study of Religious Training as a Psychological Factor in Criminality, 
Ph.D, dissertation, 1930. 

8P, R. Hightower, Biblical Information in Relation to Character and Conduct. Towa City: 
University of Iowa Press, 1930. 


9 W. C. Kvaraceus, Juvenile Delinquency and the School, New York: World Book Company, 
1945, pp. 101-103. 

10 Warren Candler Middleton and Paul J. Fav, J. of Ed. Psych. Vol. 32, 1941, pp. 555-558. 

11 For further details, see Roland Gammon, “The Plight of Our Sunday Schools,” Pageant, 


December 1949, pp. 20-23. 
12 Hugh Hartshorne and Mark A. May, Studies in the Nature of Character. New York: Mac- 


millan (3 vols.), 1928-1930. See especially the volume on “Studies in Deceit.” 
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make a scientific analysis of moral and religious instruction as an element in 
character education. 

Are Sunday School children more honest than other children? The authors 
came to the conclusion that there was no great difference between the two 
groups. To quote: “Apparently, then, the tendency to deceive is about as 
prevalent among those enrolled in Sunday School as it is among those who 
are not, in one community, and in another, those enrolled are less deceptive 
than those not enrolled.’"* 

An interesting study was made of children exposed to a certain system of 
education in which considerable “morality” was interwoven in a conscious 
effort to make honesty an integral part of the children’s life. The authors 
called this “school system X,” and what they found was significant. In this 
system, the children kept a daily record of their good deeds, including truth 
telling. The authors make this statement regarding the system: “The mem- 
bers of the organization cheated more on every test than the nonmembers 
except in the case of the athletic contest, in which there was no difference 
between the two groups. Furthermore, the higher the rank achieved [in the 
system] the greater the deception. . . . It would seem . . . that the organiza- 
tion automatically selected for membership the less honest members of the 
rooms concerned or else made them less honest after they had joined.”** They 
further found that children who had been exposed to progressive education 
methods, based upon secular premises and modern psychology, appeared to 
have a far better record as to honesty and dependability. 

One gathers from this study that we have not yet devised any mechanical 
character-building program to replace the day-by-day relationship between 
parents and children. Home training is still of vital significance. A few hours 
in school each day and an hour or two each week in Sunday School, with an 
evening once a week in some character-building organization, cannot offset 
the influence of a home where the moral tone is on a low level. Where home 
influences are good, the child will profit little in morality by membership in 
these organizations. Obviously he may acquire other culture traits, such as 
nature lore in the Boy Scouts or Biblical culture in Sunday School, but morality 
and honesty come in a much slower tempo than these various organizations 
and groups can function. Rewards for honest conduct, morality, daily good 
turns, and other character traits frequently become so socially compelled that 
their pursuit often develops behavior in children at the opposite extreme. In 
other words, a child who must be rewarded for being honest and truthful is 
under such emotional strain that he tends to be such only by stealth or fraud. 

It is interesting and encouraging that the study made by Professors Hart- 
shorne and May was sponsored by the Institute of Social and Religious Re- 
search. Both young people and adults are likely to keep their religion and 


18 Ibid., Vol. I, p. 359. By permission of The Macmillan Company, publishers. 
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moral code quite separate. Do we want religious orthodoxy or moral integrity? 
This question must be faced by religious leaders and answered with conviction 
before religion can cope with crime. As Eduard C. Lindeman writes: “I 
reject the notion that an increase in the number of persons receiving the type 
of religious education now prevalent will automatically result in a diminution 
of crime.” 

The material cited above shows that any particularistic cause of delinquency 
and crime is inadequate and is usually presented by those who have certain 
predilections in that direction. A narrow view of any problem is not broadened 
by having a wealthy, respectable, and popular organization back of it—nor 
by the popular enthusiasm for the cause the organization sponsors. No one 
cause or group of causes can satisfy any critical student of the problem of 
delinquency, nor can it solve that problem. 


INADEQUATE EDUCATION AND LACK OF VOCATIONAL TRAINING 


The school must share with the church and the family the responsibility 
of supplying our youth with the tools necessary to meet life, whether these 
be morals, ideals, or a religious doctrine. Besides, it has the task of equipping 
the child with knowledge to assist him in the economic struggle he must 
inevitably face. The school is constantly blamed for failing in this responsi- 
bility, but it can do little without adequate personnel and the necessary 
equipment. 

It is traditional that most public schools do a fair job with the pupil of 
average intelligence, a poor job with superior children, and almost no job 
with the dull group. Subjecting a group of retarded children to a curriculum 
far above their ability to understand is cruel in its effects on the group, and 
it is financially wasteful. There should be special classes teaching special 
skills adapted to the potentialities of such children. Truancy and incipient 
incorrigibility in the school room are frequently a challenge to the school to 
supply a regime where such behavior will not manifest itself. 

Thousands of boys and girls drop out of school because there is no oppor- 
tunity to learn anything that their limited mental ability can grasp. Rela- 
tively few teachers know how to cope with this group. As teachers are gen- 
erally overworked, that puts a premium on meeting the situation on a low 
level of adjustment—stern disciplinary measures in the school room or a 
command to go to the principal’s office. The principal rarely has the necessary 
insight to deal effectively with the problem, so either the situation continues 
in a “muddling through” manner until the boy drops out of school or he 
is badgered into submission. 

Vocational guidance should be an integral part of every public school, 
especially every secondary school, and for all types of pupils. In addition, there 
should be provided an honest and well-equipped vocational program to meet 


15 B,C. Lindeman, “Underlying Causes of Crime,” Yearbook, N.P.P.A., 1941, p. III. 
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the needs of the average pupil at the time he finishes school. Too many 
children who drop out of school stumble into jobs for which they are not 
vocationally prepared and for which they develop indifference and even hatred. 

Boys and girls leave school to look for work—any work that will relieve 
them of the utter boredom that permeates the average school curriculum 
without vocational guidance. Children who contemplate leaving such schools 
give little thought to the long run of occupational adjustment. A serious 
problem confronting educators and civic leaders at present is that the group 
from which most delinquents emerge, judged by police records, correctional 
institutions, and crime prevention bureaus, cannot take advantage of skilled 
jobs in war industries, or of training for them, because they have neither the 
special aptitudes nor the intelligence necessary for their successful pursuit. 

The schools are criticized for not taking care of the marginal boys and girls 
who find it difficult to make their way in life without leaning toward de- 
linquency. Preparing for life the large number of boys and girls in this group, 
most of whom leave school before the completion of the traditional curricu- 
lum, involves expert counseling. In addition the rudiments of skills likely to 
be of service in most lines of work open to them should be supplied. Although 
faulty vocational training is not directly responsible for the majority of 
adolescent delinquency, much frustration and desultory muddling could be 
eliminated by proper guidance and vocational education. 

We cannot expect the school to assume the responsibility of training the 
boy or girl specifically to go out and land a job. Courses in typing, shorthand, 
commercial work, and similar subjects do prepare for a specific field of work. 
But there is a limit to such skills. Manual training for boys, with a knowledge 
of the use of tools and the properties of metals, woods, and plastics, and home 
economics for girls are valuable, but they do not prepare for specific jobs. 
Schools should continue these subjects and enrich their curricula along the 
lines suggested above. Thus they can cut down the large number of modern 
youths who are square pegs in round holes. 

The schools have lagged far behind in offering adequate and compulsory 
civic education as well as carefully thought out courses in sex education. Pro- 
fessor Robert Faris mentions a survey of “men in the street” made in 1946 in 
which it was found that only 21 per cent were able to give a correct definition 
of the Bill of Rights.’® Attitudes concerning sex are notoriously distorted by 
school children as well as most adults. Traditional education has not been 
forthright enough in its denunciation of crime, except for such offenses as 
theft, robbery, and murder. On the contrary, it has eulogized the present type 
of bourgeois society and behavior, especially the leisure-class psychology char- 
acterized by the get-rich-quick attitudes in modern life. By not pointing out 
the immoral and criminal practices of corrupt politicians and “white-collar” 


16 Robert Faris, Social Disorganization. New York: Ronald Press, 1948, p. 471. 
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criminals in big-business combines, the schools perpetuate the notion that 
“what we have, not how we got it” counts for success. 

One of the most hopeful signs is the publication, in 1948, of a symposium 
whose purpose is to focus attention of teachers and school administrators upon 
their responsibility for preventing delinquency.” In the Introduction this 
symposium states: 


. . . [the school] must have a program that is broad and rich and stimu- 
lating; a place that is safe and comfortable and conducive to varied learning 
activities; a staff that is professionally prepared, interested and wise in the 
ways of dealing with children, personally well adjusted, and professionally 
secure. Such a school will have as its goal the best possible development of all 
boys and girls. 

Along the way it will have to stop now and then to concentrate on the 
problems of those children who have failed, but the school will think of 
their failure as its failure. . . . The schools should be better able, not only 
to help redirect the delinquent behavior, but to see how to avoid its continued 
and needless repetition so that the way of all children will have been made 
safer.18 


There is little self-criticism in this symposium, however, regarding the type 
of conventional curriculum afforded children. In a study made in California, 
it was disclosed that little was actually done by the school to make its program 
meaningful to resistant children. In a series of tests given delinquent youths 
it was found that few had been given courses of study that would be a help 
or challenge to them. The conclusion of this monograph stated that there 
was a vast need for an improvement of the school program if maladjustment 
of children were not to result.” 

It is not too late, perhaps, for those who shape the destinies of the primary 
and secondary schools to develop new objectives that will face up to recent 
social, political, and economic trends, the impact of which is reshaping the 
lives of all the people of the earth. 


LACK OF RECREATION AS A CAUSE OF DELINQUENCY 


Adequate, properly supervised play space is still lacking in hundreds of 
cities and rural communities. Thousands of congested neighborhoods in our 
crowded metropolitan areas have none. No person with the slightest concern 
for our children and youth can seriously be opposed to a supervised play- 
ground. These playgrounds cost money, however, so that we find indifference 

17 Nelson B, Henry (ed.), “Juvenile Delinquency and the Schools," Forty-Seventh Yearbook, 


Part I, University of Chicago Press, 1948. Published by the National Society for the Study of 


Education. 

18 Ibid., p. 8. 

19 Diagnosing School Causes for Delinquency, Division of Research and Guidance Office of 
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and penurious policies in many communities that deprive millions of children 
of adequate space and facilities for play and recreation. Closely akin to play- 
grounds are the boys’ and girls’ clubs, settlement houses, neighborhood centers, 
and various character-building agencies such as the Boy Scouts—all of which 
are a wholesome influence in the child’s life. 

No child should be forced to play in the street merely because he has no 
safer place to play. The traffic risk alone is too hazardous. Yet we must face 
the fact that social contacts of a face-to-face nature are in the neighborhood. 
If play facilities are too far from the child’s home, pure inertia may encourage 
him to play in the neighborhood streets in front of, or near, his home. Chil- 
dren often prefer free play rather than more formalized recreation among 
secondary contacts a mile or so from home. 

As early as 1868 the first public-directed playground was established. This 
was at Old South Church in Boston. The following year “Salem Fraternity,” 
the first boys’ club in America, was opened. During the first decade of the 
present century hundreds of playgrounds were opened, many of them privately 
sponsored and financed by local organizations such as women’s clubs and 
churches; dozens of settlements and neignborhood centers were organized 
and various boys’ clubs were sponsored. The Playground Association of 
America was launched in 1909, which had for its objective the development 
of municipally owned and supported playground systems. The Boy Scout 
organization began in 1912 and the Girl Scout movement started shortly there- 
after. Today we find, in addition to the above, many other organizations for 
children, part of the programs of which is recreational in nature. 

Distressing is the fact that millions of rural children have no parallel re- 
sources. It is thought that the open country provides enough play space for 
those living in such areas. One may indict the leaders of small communities 
for neglect of their children as easily as we heap censure on those responsible 
for the neglect of children in our large cities. Children’s needs are the same 
everywhere and the hazards of childhood are present in rural centers only to a 
lesser degree than in metropolitan cities. The 4-H clubs are doing excellent 
service in meeting the needs of rural youth. 

The continuous harping on the lack of playgrounds as a cause of delin- 
quency is one of those many clichés we hear all too frequently. Such a reason 
is purely an oversimplification of the problem. We have been so inured to the 
claims of playground officials and others interested in wholesome recreation 
that we find it difficult even to appraise them. Let us look at this critically. Few 
recreational organizations and character-building agencies have ever permitted 
an objective study to be made of their work. The public is asked to contribute 
to such organizations and take, at face value and without cirticism, the reports 
emanating from the staff members themselves, They naturally play up the 
good they do and rarely mention their failures; in fact, they are often actually 
unaware of their mistakes or ineffectiveness. There is, in addition, a gross 


Cultural Factors in Delinquency and Crime I9I 


waste of money and serious duplication of effort, especially in the larger 
cities where many such organizations represent the vested interests in the 
charity field. 

In some of our larger cities Crime Prevention Bureaus or Police Athletic 
Clubs sponsor recreational activities for older boys. These activities are main- 
tained to halt early anti-social behavior or to prevent further delinquencies. 

The cities of Philadelphia and New York are doing fine work along these 
lines. The police often refer youth between the ages of 16 and 21 who have 
been apprehended for minor infractions of the law to such agencies. Funds 
are usually secured from citizens who are interested in “crime prevention” 
rather than boys’ clubs or playgrounds as such. This practice of the police is 
to be commended, but it seems questionable to entice adolescent boys into an 
athletic program merely because they are potentially delinquent. It is also 
debatable whether the police should be engaged in this type of work. 

We must face the fact that in many of our congested areas thousands of 
youngsters who have few opportunities for wholesome recreation do not 
become delinquent. They come from impoverished homes and experience 
very few advantages as they go through the process of growing to maturity— 
yet they manage to develop into reasonably good citizens. The lack of recrea- 
tion, per se, directly causes little juvenile delinquency. 

In an objective study of five selected communities in the Chicago area, 
comprising the out-of-home and school activities of some 15,000 boys and 
8,000 girls, the Chicago Recreation Commission, in 1938-39, found some per- 
tinent data worthy of recording in this section. The study was “not undertaken 
to prove that recreation is a preventive of or a cure for juvenile delinquency” 
but “rather to discover what the relationship is between the two.””° 

The children were divided into three groups: delinquents having court 
records, nondelinquents, and “unofficial” delinquents. A summary of this 
study showed that: 


(1) More provision was made for the supervised recreation of boys than 
for girls. 

(2) Boys over 14 do not attend recreational agencies in as large numbers as 
do those under 14. 

(3) Delinquents do not take part in supervised recreation in as large pro- 
portions as nondelinquents, and when they do they prefer competitive 
sports and nonsupervised activities like the game rooms. 

(4) Delinquents attend the movies more often than the nondelinquents, but 
all boys and girls spend twice as much time at the movies as in supervised 
recreation. 

(5) In the four neighborhoods with higher delinquency rates all children 


20 Quotes from the “Foreword” of the study, Recreation and Delinquency, made by Ethel Shanas 
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were particularly fond of radio crime and mystery stories, while in the neigh- 
borhood with the lower delinquency rate both boys and girls preferred 
comedians and variety hours. 

(6) Participation in supervised recreation reduces juvenile delinquency. De- 
linquents who did not take part in supervised recreation during the year 
became repeaters 30 per cent more often than those who did take part. The 
proportion of nondelinquents who did not participate in recreation, but who 
became delinquent during the year, was three times as high as the rate for 
nondelinquents in the recreational program. 


The chief recommendations flowing from this study were that more super- 
vised recreation seems necessary; that efforts should be made to reach and 
hold boys of 14 years and older; that agencies should adapt their program to 
appeal to and influence known delinquents and all high-spirited adolescents; 
that “unofficial” delinquents should be given individualized treatments; that 
records of attendance should be kept by the agencies; and that all community 
resources, as well as the home, should be mobilized in combating delinquency. 

In the excellent pamphlet “Recreation for Youth,” compiled by the Attorney 
General’s National Conference on Prevention and Control of Juvenile De- 
linquency held in 1946, the importance of leisure-time activity as a right of 
every child is emphasized. There is nothing in the pamphlet that endorses the 
exaggerated claims of many agencies but it points to the value of recreational 
pursuits for everyone. Under the heading “Recreation—a major necessity and 
safeguard,” the pamphlet states: “Recreation is a living process; one of a family 
of social services. It is recommended that it be presented to youth positively, 
with emphasis on his choice in free time and on his dignity as an individual, 
rather than as a cure-all for his delinquencies.” 


THE PRESS AND CRIME 


The influence of the press on the increase of crime has been widely debated. 
Certainly the amount of space devoted to crime news has greatly increased 
during the past quarter century and many papers, notably the tabloids, have 
made it their stock in trade. It may be that this practice, through power of sug- 
gestion, has served to stimulate the very commission of crime. The modern 
machinery of news distribution—gigantic presses, leased wires, specialist re- 
porters, amazing improvements in the art of telegraphing—make it possible 
for millions of Americans to follow a trial of national importance. Charles 
Merz, many years ago, commented on this in his essay, “Bigger and Better 
Murders.” Merz called crime news the literature of the nation. In one notorious 


21 Government Printing Office, Washington, 1947, p. 3 (italics ours). For a concrete analysis 
of what recreational programs can do tor chIdren, see Ben Solomon, Juvenile Delinquency: 
Practical Prevention. Peekskill, N.Y.: Youth Service, Inc., 1947, Chapter VII; also by the same 
author, “Recreation and Delinquency,” in Journal of Educational Sociology, January, 1948, pp. 
284-290. This entire issue is devoted to recreation and children. 
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and sordid trial, 12 million words had been telegraphed from the courtroom in 
24 days. “Words enough if put into one newspaper . . . to fill 960 pages of 
solid reading matter. Words enough, if put into book form, to make a shelf of 
novels twenty-two feet long. This is the literature of the nation . . . because 
it does not wait for its patrons on bookstore shelves or gather dust in libraries, 
but is sold out, read and realistically debated within two hours after it comes 
smoking from the press. It needs no pushing, needs no advertising, needs no 
criticism.”2 The trial to which Mr. Merz refers was the notorious Halls-Mills 
case in New Jersey. Even more famous and widely covered was the trial of 
Bruno Richard Hauptmann for the kidnaping and murder of the infant 
son of Charles A. Lindbergh in 1932. 

Naturally journalists and editors take the position that all news that reflects 
human interest is the stock in trade of the newspaper; that this sort of human 
interest material is of vital concern to the public, and that any restrictions 
placed on the press is an encroachment against its freedom. Mr. Grove Pat- 
terson, former editor of the Toledo Blade, speaking before delegates to a crime 
conference several years ago, expressed this opinion: 


I will say, simply and frankly, at the very start that in my judgment the 
newspapers will go on printing all the crime news that is available, in the 
future as in the past, and that furthermore they should continue to do so as 
a matter of good newspaper making and sound public policy. Only publicity 
will awaken our people to the prevalence, constancy, and importance of crime. 
Only publicity will arouse public opinion. Publicity, more than anything else, 
will stir laggard public officials to courageous action. This publicity, copious 
and unpleasant, frequently hated by every conservative element in the 
community, disliked and deplored by the newspapers themselves, offers the 
surest and most sweeping approach to the clean-up.?* 


Policies concerning what news is “fit to print” and how it should be pre- 
sented to the public can be formulated only by the news profession itself. The 
public does its bit by supporting the papers that meet with its approval. Cen- 
sorship from without is fatal in a democracy. 

But newspaper methods of playing up crime news do have a morbid effect 
on many constitutionally weak persons. So long as the public wants to read 
racy and banal crime news we can expect little constructive reform from the 
news fraternity. Yet, it is their responsibility, and it is gratifying to note that 
some papers (notably the Christian Science Monitor) play down crime news. 

Some years ago Professor Joseph L. Holmes of Columbia University, in an 
interesting study, discovered that the more conservative papers of New York 
City published more crime news (measured in column inches) than the more 
sordid tabloids, though not, of course, devoting as large a fraction of their 


22 Charles Merz, The Great American Band-Wagon. New York: Harper, 1928, p. 81. Reprinted 
by permission of Harper & Brothers, 
23 Proceedings, Attorney General's Crime Conference, Washington, D.C. 1934, p. 84. 


194 Factors Favorable to Criminality 


total space to crime. But all the papers published an enormous amount of such 
items. Professor Holmes asked various law enforcement officers—judges, 
police captains, district attorneys—for their opinion as to the effect of the 
newspapers on crime. 


An analysis of the replies shows that in the opinion of these officials the 
newspapers are guilty of inciting to crime; of aiding criminals in the com- 
mission of crime by furnishing them more or less exact information as to 
how to commit crimes; of showing criminals how profitable crime is; of aiding 
them in their escape from apprehension; of thwarting justice by “newspaper 
trials” and otherwise making a travesty of the administration of the law, of 
the actual court proceedings themselves; of preventing the securing of impartial 
juries; of making of the offender a popular hero, one to be emulated; and by 
omission at least of thwarting whatever deterrent effect there may be in present 
penal methods. 


Professor Holmes does not believe that crime news as now published has any 
important effect in deterring men from the commission of crime: 


It is sometimes asserted that the publication of crime news deters by its 
very publicity. The burden of proof of such an assertion rests, of course, on 
those who make such statements. Such proof has never been forthcoming. It 
is an open question whether the punishments prescribed by law deter from 
crime. Certainly, the history of society’s treatment of criminals shows that 
severity of punishment is futile as a deterrent. It might be that the publication 
of crime news would in some measure act as a deterrent were the conviction 
and punishment instead of the glorification of the offender emphasized. 


As a remedy, Professor Holmes suggests that newspapers must mend their 
ways in regard to playing up crime news or else submit to legislative control, 
though he doubts the constitutionality of such control. F. Perry Olds, a news- 
paper editorial writer, contends that many newspapers throughout the country 
(there are approximately 13,000) do not measure up to their civic responsi- 
bility so far as crime news is concerned, and feels it is a part of the job of those 
who understand progressive penal philosophy to enlighten editors and news 
writers,” 

In any study concerning the effect of crime news on the public, sweeping 
generalizations must be avoided. It seems that the war on crime can be more 
effectively waged through the editorial page than through lurid headlines or 
detailed descriptions of sordid crimes. 

There is no statistical method of arriving at the number of persons who 
enter criminal activity through what they read in the newspapers or maga- 
zines. No doubt there are many. The constant repetition of crime storjes in 
the press can affect readers in two different and dangerous ways: it may 
affect some highly suggestible persons, among whom are many young people, 

24 F, Perry Olds, “The Place of the Press in Crime Control,” Yearbook, N.P.P.A., 1947, 
PP- 245-259. 
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to commit similar crimes; or it may create an indifference to law and order 
through the constant reiteration and exaggeration of the details of the crimes. 
Stable people, juveniles and adults alike, will be little affected by what they 
read, The unstable and many of the socially maladjusted may be somewhat 
affected, and it is from this suggestible and abnormal group that most of our 
delinquents come. 

Arguments concerning the amount of crime news published by the press 
are somewhat futile. It is not necessarily the amount of the news but the space 
given to it, whether on the front page or tucked away on the inside, as well 
as the manner it is “dished up” by reporters and handled by city editors. 
Editor Paul Deland, of the Christian Science Monitor, takes the position that 
crime news does encourage delinquency and crime.” The American public 
knows the Monitor policy which, since its founding, “consistently refuses to 
sensationalize crime, to exploit admitted reader interest in crime, or to build 
circulation on any appeal to morbidity.”*® Says Mr. Deland: 


The wrong perspective of conditions given by selection, proportion and 
relative size of stories is obvious. But the writing up or glamorizing of a story 
is a mystery not so readily comprehended outside the newspaper office. “Dress- 
ing up” the story for circulation purposes is the trick that does most of the 
damage. What figures can be made to misrepresent by a clever manipulator 
is scarcely comparable to the damage a clever rewrite wordsmith can do in 
making a dull, drab, sordid crime story deceitfully glamorous, thrilling and 
important by a misuse of words and correlation of ideas.?7 


Some of his examples: “Lone Wolf Shouts in Court” spread across the front 
page in type 14 inches high; another, the “Black Dahlia” case in California 
a few years ago, in which the newspapers seized upon such a name to build 
up a sensation; and a third, “a debonair, nattily dressed young gunman who 
flashed an automatic in approved western style and laughed as he coolly leaped 
out of the window and made his escape leaving his victim, etc.”** One might 
add the journalistic spree in connection with the million dollar holdup in 
Boston of the Brink’s Corporation. 

Another great harm done by the press is the “trial by newspaper,” or what 
Raymond Moley calls “trial by city desk.” Pertinently he points out that it is 
not the amount of news that affects the outcome of the trial, but the manner 
in which it is presented to the public by the press: 

When the attitude created by the newspaper account is hostile to the defend- 
ant, the tendency is to destroy the practical value of the presumption of inno- 
cence, if not before the court at least before the public whose attitude will 
25 See his article “Crime News Encourages Delinquency and Crime,” Federal Probation, 
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have a very important relationship to the subsequent life of the defendant 
whether he be acquitted or not. Because of the twisted information gained 
from the newspaper accounts of some cases, thousands of persons probably 


still believe in the guilt of the defendants. 


Some newspapers, besides “trying the case in the paper,” publish informa- 
tion that defeats the efforts of the public in rounding up the criminal, Some 
years ago the criminal court of Baltimore, Maryland, ordered that any of the 
following acts would be grounds for contempt charges: (1) making photo- 
graphs of the accused without his consent; (2) the issuance by the police, 
the state’s attorney, counsel for the defense, or any other person having official 
connection with a case, of any statement relative to the conduct of the accused, 
statements or admissions made by the accused, or other matter bearing upon 
the issues to be tried; (3) the issuance of any forecast as to the future course 
of action of either the prosecuting attorney or the defense relative to the 
conduct of the trial; (4) the publication of any matter which may prevent a 
fair trial, improperly influence the court or the jury, or tending in any manner 
to interfere with the administration of justice; and (5) the publication of any 
matter obtained as a result of a violation of this rule.” Unfortunately, this 
ruling was declared unconstitutional by the Supreme Court in 1949. 

But have not editors a responsibility to society that transcends pandering 
to the appetites of moron readers? Bruce Smith, prominent police consultant, 
has stated the case of newspaper responsibility in so far as crime news is con- 
cerned. Writing on the subject, he says: “So far, this great instrument [the 
press] has scarcely done its part. The most carefully formulated editorial poli- 
cies, through which might be secured able discussions of law-enforcement 
problems, are often offset by a news policy deliberately designed to appeal to 
the prejudices of the unschooled and ignorant.” At best we can give the news- 
paper credit for dramatizing crime and arousing public opinion to the menace 
of large-scale criminality, 

Most discussions of the relation of the press to crime are limited to the effect 
of journalistic practices on sensationalism, crime news that may stimulate 
some neurotics to the commission of crime, the effect of crime news and edi- 
torials on trials and sentences, and the like. But perhaps the most disastrous 
influence that newspapers—and, today, the movies and the radio as well— 
exert on the crime situation lies in the all but neglected fact that these 
agencies of publicity are the most powerful single force in preventing the 
reformation of criminals. 

Save in the more backward states, most administrators of penal and cor- 
rectional institutions today sincerely believe that the purpose of such an 
institution is to rehabilitate prisoners rather than to punish them. But the 

2° Our Criminal Courts, 1930, p. 93. Courtesy G. P. Putnam's Sons. 
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public has been taught to fear convicts, though it has, apparently, little fear 
of the more numerous and more dangerous criminals who remain outside of 
penal institutions. 

So long as this jailing psychosis dominates the administrative program of 
a prison, there is little opportunity to introduce any workable system of re- 
habilitation. Rehabilitation requires an attitude of experimentation and a 
flexibility of administration, which carries with it some custodial risks. There 
is little opportunity to rehabilitate convicts when they are locked individually 
in cells during all periods save when they are eating and working under exces- 
sive guard supervision. Prison authorities live in a state of terror lest there 
be some escapes and the institution be sharply criticized in the press or on 
the air for laxity. Since prison officials naturally wish to hold their jobs, they 
inevitably prefer to suppress rehabilitative programs rather than jeovardize 
their security through any adventures in enlightened programs designed to 
reform convicts. 

Newspaper editors and reporters, movie newsreel producers, and radio com- 
mentators fully share the popular “convict bogey” and jailing psychosis. They 
believe that a good prison is one that prevents escapes, even though in the 
process it almost inevitably also prevents any reformation of the inmates. 
Moreover, escapes and prison breaks make the hottest kind of news and pro- 
mote brisk circulation of newspapers. The quiet and unpublicized process of 
rehabilitating convicts has little or no news value whatever, and a reformed 
convict does not have a thousandth part of the publicity value that does one 
incorrigible criminal who makes a successful prison break. One good prison 
riot has more news value than hundreds of well-executed rehabilitative 
programs, 

Hence, all the popular agencies of news and communication eagerly pounce 
upon any evidence of laxity in the jailing psychosis, especially when this may 
lead to an escape. A warden whose administration has permitted an escape or 
a prison break is violently denounced as a public enemy, even though he may 
have an enviable record as a humane official and be operating a relatively 
superior inmate program. Newspapers delight in nothing more than charging 
a warden who introduces ever so slight a touch of humanity into his program 
with running a country club, giving free hotel service to convicts, and the like. 

The agencies of publicity thus maintain a veritable reign of terror over 
prison officials who might otherwise venture to supplant punishment by re- 
habilitative treatment in the administration of their institutions. Mr. Howard 
Gill, one of the best superintendents that the District of Columbia jail ever 
had, was hounded out of his post in 1945 despite all his enlightenment because 
there were a number of escapes from the institution, due almost entirely to 
the failure to appropriate essential funds to make the structure secure. 

It is thus no exaggeration to state that no single force does more to prevent 
and frustrate the rehabilitation of criminals than our newspapers and other 
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agencies of publicity. Until there is a complete shift of emphasis in news 
interest and editorial comment from savage support of the “convict bogey” 
and the jailing psychosis to encouragement of rehabilitative measures, there 
is slight prospect that we shall have better prison programs or reform any 
considerable percentage of prisoners. 

The best penological thought of today envisages a trend towards taking 
more and more convicted criminals out of institutions and treating them more 
humanely and effectively by non-institutional methods. Since such proposals 
most completely challenge the “convict bogey” and the jailing psychosis, the 
agencies of publicity are particularly savage in attacking them and warning 
that such methods will place all of us at the mercy of lawless elements. In this 
way, the press not only helps to frustrate the enlightened penal practices of 
today but also to block progress to a new and better day in rehabilitative 
thought and operations. 

If the newspapers and other agencies of communication actually carried out 
their pretended function of public education, they would reverse their whole 
procedure. They would eagerly seek out prison programs that are doing 
something to reform inmates, praise them, and give them publicity through 
serious feature stories. As it is, they intimidate progressive prison adminis- 
trators and lead them to hide their good deeds and successful accomplish- 
ments, thus frustrating the indispensable process of public education as to 
desirable and effective rehabilitative procedure. 


THE MOTION PICTURE, RADIO, AND TELEVISION IN RELATION TO CRIME 


The motion picture, radio, and more recently, television, have all been 
attacked for their supposed contribution to delinquency and crime. The comic 
books have also been held responsible for much delinquency. We cannot help 
feeling that the motion picture, especially, has been made too much of a 
scapegoat, much as we may deplore its shortcomings as a medium of art 
and education.®” 

Common-sense notions testify to the fact that the movies have a great 
influence on children. Pictures dealing with crime occasionally show that 
it is easy to live without working legitimately, that crime is exciting, even 
though it may not pay in the long run; that there are proper methods of carry- 
ing guns, of snuffing out those who stand in one’s way, of evading the law, 
at least in the early parts of the escapade; of enjoying many of the good things 
of life, snappy cars, cleverly dressed women, luxurious hotels and apartments, 
rich food, hurry-up trips by transcontinental airplanes, and other glamorous 
materialistic proofs of affluence. Young girls find from many movies that love 
can be thrilling and even pleasingly dangerous, that clothes make the woman, 


32 For a typical indictment see Ralph Banay, Youth In Despair. New York: Coward-McCann, 
Inc., 1948, pp. 62-63. For an opposite opinion, see Ben Solomon, Juvenile Delinquency: Prac- 
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that men seek girls who have easy virtue, who use finesse in make-up and in 
wearing their clothes well; that if a girl is astute, she can have the clothes and 
good times she craves. 

On the other hand, movies portray also much of what is conventionally 
called the good and the beautiful. They depict tales of heroism, courage, virtue, 
and other homely but socially-approved virtues. All movies tend to reflect 
experiences of human beings in which the average person would like to in- 
dulge but most of which, for one reason or another, he cannot ever expect to 
attain. In other words, the movies, like athletic events, make it possible for 
the average person to enjoy many desired activities vicariously. That is one of 
the greatest contributions of the motion picture. And it must depict life as it 
is or as we would like to have it; both are essential in a humdrum world. 

All censorship codes are doomed to fail in part, since there is so little agree- 
ment as to what we wish to portray on the screen. Some of the best literature 
is filled with powerful suggestion to “eyil” and glamour. An idea transmitted 
to one person, if it is acted upon, might have a detrimental effect on society; 
the same idea, accepted by another person, might ultimately benefit the com- 
munity. To the millions of Americans who attend the movies, the worst pos- 
sible films have little appreciable effect, because there is a leavening process 
present in life that minimizes any momentary deleterious effect. 

We must accept the motion picture within the framework of our culture. 
It is merely a part of the conditioning process and must be regarded as only 
one contributing factor in the development of the personality of the individual. 
In like manner, the church, the home, the school, the place of employment, 
the neighborhood, and all the rest of the institutions whose influences im- 
pinge upon the structure of the individual play their part in determining the 
behavior of the person. One reviewer of the Payne Fund Studies, mentioned 
below, expresses this idea: “Considering everything, the influence motion 
pictures exercise over children seems to be proportionate to the weakness of 
the family, school, church and neighborhood contacting them.”** 

The Payne Fund Studies were published in 1933. This series “of twelve 
studies of the influence of motion pictures upon children and youth [was] 
made by the Committee of Educational Research of the Payne Fund at the 
request of the National Committee for the Study of Social Values in Motion 
Pictures, now the Motion Picture Research Council.”** One of the studies 
was by Professors Herbert S. Blumer and Philip M. Hauser, who wrote on 
Movies, Delinquency, and Crime. By various methods, notably the question- 
naire and personal history techniques, they attempted to ascertain from several 
hundred children serving time in reform schools and from nondelinquent 
children: (1) the role of motion pictures in the lives of delinquents and 
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criminals of both sexes; (2) the effects on the inmates of motion pictures 
shown at juvenile reform schools and reformatories; and (3) the effects of 
crime pictures on nondelinquent boys and girls. 

They found that only 10 per cent of the 368 cases of male delinquents inter- 
viewed “believed motion pictures to have had some direct effect on their 
criminal careers. While other forces played on their lives, motion pictures 
were regarded by them as of noteworthy contributory influence.”** The 
authors say that “many impulses and ideas of crime are aroused in the m‘nd 
of the individual by motion pictures, without coming to immediate expression 
in criminal behavior. Ideas and impulses are checked, they are held within the 
mind for the given time, being confined, so to speak, to mere incipient activity. 
In the course of time they may pass away, without leaving any trace; but they 
may also work in subtle ways into a pattern of life,”** 

The report that 49 per cent of the male delinquents investigated stated that 
the movies gave them a desire to carry a gun; 28 per cent, that the movies 
taught them methods of stealing; 21 per cent that they learned ways to “fool 
the police”; 12 per cent that they were encouraged to pull an adventuresome 
job because they saw a similar crime depicted in the movies; 45 per cent that 
they got notions of “easy money” from the shows they saw; 26 per cent that 
the movies encouraged them “to get tough”; and 20 per cent that they were 
led to daydreaming concerning bandits and gangsters.’ 

Blumer and Hauser further state that the motion picture has a serious 
influence on young girls: 


Twenty-five per cent of the sample of 252 delinquent girls studied, mainly 
from 14 to 18 years of age, stated they had engaged in sexual relations with 
men following the arousing of sex impulses by a passionate love picture. Forty- 
one per cent admit that going to wild parties, cabarets, etc., “like they do in 
the movies,” “got them into trouble.” More specifically, 38 per cent of them 
say that they were led, in their attempts to live a wild, gay, fast life such as 
presented in the movies, to stay away from school; 33 per cent were led to run 
away from home; 23 per cent were led to sexual delinquencies. In their efforts 
to enjoy clothes, automobiles, lives of luxury and ease as depicted on the screen, 
27 per cent have been led on occasion to run away from home. In their efforts 
to achieve a life of luxury easily through means suggested, at least in part, by 
motion pictures, 18 per cent say that they have lived with a man and let him 
support them; 12 per cent that they have engaged in other forms of sexual 
delinquency; 8 per cent have been led to “golddig” men; 8 per cent have been 
led to gamble; and 4 per cent that they have engaged in shoplifting. Fifty-four 
per cent declared they have stayed away from school to go to movies; and 17 
per cent that they have run away from home after conflict with their parents 
over frequent motion picture attendance.®® 
85 Ibid., p. 35. 
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It is doubtless true that delinquents attend movies more frequently than 
non-delinquents owing, perhaps, to their lack of constructive interests in a 
drab home or neighborhood. Preferences for particular kinds of pictures div de 
along sex lines rather than according to delinquent as against non-delinquent. 
Adventure is top choice of the boys, the romantic love theme of the girls, 
although adventure is a close second for delinquent girls also. Non-delinquent 
girls prefer the romantic motif, just as do their delinquent sisters, but show 
little interest in adventure.” 

We must take what delinquents say about the effect of motion pictures on 
their conduct with the proverbial grain of salt. The well-known juvenile court 
judge, Camille Kelley of Memphis, Tennessee, stated in this connection that 
in 45,000 to 50,000 cases that had come before her, there was not even so 
many as half a dozen instances where the trouble could have been laid to 
the motion picture.“ Those who are psychopathic, constitutionally weak, 
emotionally unadjusted, are likely to be affected adversely by certain scenes in 
the best of movies. Perhaps the main criticism, where children are concerned, 
is the detrimental effect on their health or psychological development owing 
to the stufly or crowded surroundings, eyestrain, and the exciting scenes, espe- 
cially when they are tired. 

We know of no universal formula to protect our constitutionally weak chil- 
dren from over-stimulation. Restrictions set up in the home are probably the 
best cure but, naturally, this must be done wisely. Censorship from without 
is no cure. Parent groups can do much if they possess the sustained energy. 
They may secure advice and help from contacting the Parents’ Film Council 
as well as the Children’s Film Library of the Motion Picture Association of 
America. Although the motion picture industry has set up a code to govern 
the making of pictures, it has had very little effect on the production and 
dissemination of shoddy or otherwise questionable pictures. 

A few years ago the National Probation and Parole Association published 
some articles on the subject of movies and radio programs as they affected the 
behavior and attitudes of children. While there are few points of difference 
to be found in these articles from what we have stated above, in essence 
they are substantially the same. 

As to the effects of the radio, we might make the same statements as those 
in regard to the motion picture. It depends on what type of child is listening 
to a specific program of love or adventure. Just as some criminals say they 
started on their career of lawlessness from reading about Sherlock Holmes, 
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we might find some who got the same idea from listening to the Holmes 
series on the air. Millions of children probably listen to this program but it 
would be absurd to state that most of them were adversely affected. Mr. Wayne 
Coy, chairman of the Federal Communications Commission, states that of 
300 pediatricians, sociologists, neuro-psychiatrists, and psychologists questioned 
on the effects of crime programs on children, go per cent stated that such shows 
had a bad psychological effect and 81 per cent agreed that present-day radio 
programs contribute to children’s delinquency.** It should be noted, however, 
that this represents only a series of opinions of anonymous specialists. 

The National Council of Juvenile Court Judges, in April 1948, adopted the 
following resolution: “There are many radio broadcasts harmful to the youth 
of America in that they place too much emphasis on crime and violence, story 
serials and court episodes conveying to the minds of children lasting and 
harmful ideas and impressions not conducive to proper development of the 
youth of the nation.”** It is simple to pass such a resolution at a national con- 
ference and no doubt the jurists were sincere. Yet it is doubtful that there is 
much evidence to show that socially well-adjusted children are led into crime 
by the scripts of Gang Busters or the Shadow or any other broadcasts of lurid 
acts of crime and violence. 

On the other hand, no doubt there are hundreds, even thousands, of adoles- 
cent boys and girls who are, to a greater or lesser degree, adversely affected by 
these thrillers on the air, just as they are by sensational movies. But these 
children are the highly suggestible or constitutionally weak, whose total 
cultural intake is questionable so far as character is concerned. Our chief 
criticism of the “thrillers” on the radio is that they are cheap and tawdry and 
reflect the cheap tastes and low cultural level of countless American homes. 

A decade ago the National Association of Broadcasters adopted a code of 
standards that contains general statements of policy regarding ethics and 
good taste with the view of suggesting what types of programs should be 
presented by individual members of the chains as well as by the networks 
themselves. This code is a conscious attempt to regulate from within. It is 
interesting to note that in 1947 the radio stations affiliated with the National 
Broadcasting Company voted unanimously to refuse to broadcast crime or 
mystery shows before 9:30 P.M.** 

Much pressure from outside sources, such as Parent-Teacher groups, and 
other community organizations have also played a part in raising the stand- 
ards of radio, especially as presented to children. A. L. Eisenberg, in his study 
of the radio’s influence on children, recommends that a national committee 
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composed of educators, representatives of Parent-Teacher groups, and others 
interested in juvenile broadcasts be organized as a “clearing house” on all 
matters dealing with the problem.*° 

There are today well over ten million television sets in the country. A large 
percentage of these are in the homes of the lower economic and cultural groups. 
In fact, the television habit has been resisted by the upper cultural groups. 

. These latter groups fear the impact of television programs on their children 
and find it difficult to regulate the amount of time devoted to the pastime by 
their offspring. Sociologists believe that one of the beneficial results of tele- 
vision is to give greater cohesiveness and integrity to the urban family which 
has been falling apart alarmingly in the last generation or so, Thus far there 
have been no studies that indicate an increase in delinquency due to television 
although some alarmists have ventured the opinion that the visual impact of 
crime stories and the like cannot fail to affect children adversely. During most 
of the time of day when children view television programs the fare has been 
western and cowboy movies with a fair sprinkling of puppet shows and ani- 
mated cartoons. Mystery programs and night-club variety shows appear later 
in the evenings. 

There is much room for improvement in radio and television programs, We 
should all like more artistic menus as well as better movies. But we should 
hesitate to pass judgment on their role as precipitates to delinquency and crime 
on a serious scale, 


THE COMIC BOOKS 


More recently the comics have come in for their share of condemnation. 
One is reminded of the parallel condemnation in an earlier generation of the 
dime noyel—the Deadshot Dick era—when moralists and parents were 
harassed by children’s appetites in this direction. Then, as now, there was 
considerable difference of opinion regarding their harmfulness.” 

There are many types of comic magazines in addition to the daily strips in 
the newspaper. Some, by all standards of culture and decency (and humor) 
are dull, unwholesome, and even pernicious, while others are tolerably re- 
spectable and educational. The Child Study Association of America has made 
a study of the various comics and finds them no better nor worse than other 


46 A, L. Eisenberg, Children and Radio Programs. New York: Columbia University Press, 
1936, p. 198; see also, Paul F. Lazarsfeld and Patricia L, Kendall, Radio Listening in America, 
New York: Prentice-Hall, 1948. A 

47 Condemning the comics today are Judith Crist, “Horror in the Nursery,” Collier's March 27, 
1948, and Frederic Wertham, “The Comics—Very Funny,” Saturday Review of Literature, May 
29, 1948. Rationalizing the comic is a book by Coulton Waugh. The Comics. New York: Mac- 
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media of expression.“ The Kefauver Crime Investigating Committee found 
them not to be a decisive factor in causing juvenile delinquency.” 

Children are very fond of the comics. As Paula Elkisch states, children 
tend to identify themselves with the aggressor since imitation and identifica- 
tion are among the most primitive of impulses. Emphasizing that comic 
books are basically written in picture language, she further states: “Tt is well 
known that children indulge in ‘bad’ language and yet are repelled by it... . 
The same must be true of the children’s reactions to utterly crude, violent, and, 
frequently, socially stimulating ‘picture language’ of the comics. Again and 
again the child is exposed to conflict. Different methods aim at the same goal, 
the goal of primitiveness, enhancing vice versa their fascination over the 
child.”*° 

It is significant that the publishers of the comics have banded together to 
appraise their products and to attempt to eliminate much that has been so 
vulnerable during the recent past. Whether the adoption of such a code will 
have a good effect on the industry remains to be seen. Just as in radio and 
screen, pressure from the public has vastly more good effect in setting the 
pace of the comics’ offering than official censorship. For example, the San 
Diego, California, Community Council has joined forces with the two large 
distributors of comic books of that city to select the books that are to be sold 
to children. In other places, high school students are working with adult 
groups to exclude those comics that have an unsavory reputation. 

More recently the comics battle has died down, Part of this is undoubtedly 
due to the widespread installation of television in the home. It is the opinion 
of some who are in tune with the leisure-time pursuits of children that there 
is a definite trend away from the comics to television.” 


OTHER “SNARES” ATTRACTIVE TO JUVENILES AND YOUNG ADULTS 


We have heard of the marijuana and Benzedrine habit among young 
adults. In addition to their use, there are still other snares, vastly more 
potential in their danger than the movies, radio, and comic book, Among 
these might be mentioned salacious literature. Police officials, reformers, and 
others concerned with youth have long been disturbed by pornographic litera- 
ture and pictures that periodically deluge the hanging-out places of adolescent 
vouth. Aside from newsstands, small corner stores, filling-stations, and the 
like, it is not infrequent to have such material peddled outside schools and 


48 See in particular two pamphlets: “The Comics as a Social Force,” by Sidonie M. Gruenberg, 
and “Looking at the Comics,” by Josette Frank, both published by the Association, 221 W. 57th 
St., New York City. 

49 The New York Times, November 12, 1950, p. 1. 

50 Paula Elkisch, “The Child's Conflict About Comic Books,” Amer, ]. of Psychotherapy, July 
1948. np. 183=487. 

51 See article by Dorothy Barclay in The New York Times Magazine, March 5, 1950. 
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motion picture theatres. Such literature is highly suggestive, with the art 
work leaving nothing to the imagination. 

Police women of our larger cities are constantly on the alert for such “con- 
traband.” They report that it seems to be available in waves, appearing and 
disappearing as publicity against it is turned on and off. While it claims to 
be “art” it is frankly lewd and sexually stimulating to adolescents. Nudity is 
the rule and deviate forms of sexual behavior are graphically presented in 
daring poses. Beautiful girls are depicted in compromising positions and noth- 
ing is left undone to titillate the sexual cravings of those who purchase the 
pictures. There is no doubt that most of the purchasers of these pornographic 
exhibits are maladjusted individuals and as such, presumably, need com- 
munity protection, The only recommendation suggested against such material 
is alert control by specially trained police officers, either male or female, who 
see to it that city ordinances against salacious literature and pictures are 
enforced. Over-zealous policemen, however, with little or no training do not 
make good censors since, under the cloak of delinquency prevention, they 
confiscate what passes universally as good literature. 

There are many border-line books, magazines, and pictures that cause a 
great deal of trouble, including an occasional court action. Those who pro- 
duce these things are shrewd and determined. Their control and prosecution 
call for alert and equally determined action on the part of public officials 
who can count on community organizations for cooperation. 

Other snares that serve as a tempting diversion and are fraught with dangers 
to modern adolescent youth are the taprooms and suburban dine and dance 
joints where street-walkers congregate to entice customers. While such em- 
poria are not in themselves outwardly offensive, they are the hanging-out 
places for many disreputable characters who entice young adults into hold-ups 
and other forms of crime. It is also in such places where gambling devices are 
most conspicuous. 

It is not our purpose to be moralistic about the vices of the day. We merely 
wish to point out that such gadgets as the automobile, the night-club, the 
dine-and-dance and taproom, the pinball and slot machine, the game of 
chance, the pornographic picture—all represent a wide variety of temptation 
to modern youth that were non-existent in the earlier days of our culture. 
Since most parents are unaware of these potential dangers, or are too busy 
with their own pleasures or occupations, it is of paramount importance that 
the police power of the community accept its responsibility of controlling 
them with sustained effort—not only spasmodically. 


CONCLUDING REMARKS 
We have discussed what Professor Marshall Clinard calls “secondary com- 
munity influences.” He points out that, in general, these influences— 
52 Marshall Clinard, “Secondary Community Influences and Juvenile Delinquency,” The Annals, 
January 1949, pp. 42-54- 
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churches, schools, newspapers, the movies, radios, comics, and television—are 
largely administered outside the home and immediate neighborhood. He 
further states that their appraisal and control require a much broader per- 
spective than the family, the gang, or the immediate neighborhood. He warns 
that it is dangerous to attempt to differentiate between a world of juveniles 
and an adult world, since both groups secure their values within the social 
framework of our culture. 

It is obvious from what we have reviewed that we can appraise cultural 
influences, not from opinions, but from concrete studies. Some years ago one 
of the writers was challenged, when he questioned the role of religious instruc- 
tion in preventing delinquency, by the statement that most of our national 
leaders placed great stress on such training as a crime deterrent. Worthy as 
such opinions are, they are merely opinions. What we need is facts and studies. 
Our studies, listed earlier, do not support the thesis that church, or even the 
school, is doing much to prevent delinquent behavior. The roots of malad- 
justment lie much deeper and must be attacked on all fronts. 


CHAPTER X 


Family and Home Life in Relation to Crime 


THE IMPORTANCE OF GOOD HOUSING 


IN THE LAST ANALYSIS, lack of parental control and absence of parental insight 
provide the basis for delinquency and crime. The reason there is not more 
delinquency is that millions of families, living in congested or blighted neigh- 
borhoods, with large families of children, somehow manage to rear their 
children into reasonably good citizens. Crude and perhaps ignorant of the 
finer things of life they may be, yet there is a fundamental knowledge of what 
is expected of parents in order to bring into the world and rear children who 
are to become our future citizens. 

Yet it is almost too much to expect of parents to attempt to rear wholesome 
children in areas of tumble-down housing where the minimum decencies of 
physical existence are lacking or, at best, are crude and defective. In hundreds 
of metropolitan centers, as well as in rural areas, millions of families still are 
deficient in their modern sanitary needs, Outside toilets and outdoor water 
taps, with no hot water except what can be heated on crude oil stoves are 
much more prevalent than the opponents of good housing are willing to 
admit. High rentals per room are characteristic of slum areas; this means 
doubling up of families or members of families. Landlords defy housing regu- 
lations and manage to get away with such selfish neglect because so many 
municipalities cannot or will not enforce the laws. Much of this is due to 
graft and political influence of the landlords. 

A report from Birmingham, Alabama, states that a study of the city’s 52 
census tracts in 1940 revealed that “if high population density, low economic 
value of houses, physical deterioration and lack of necessary equipment, and 
high rate of tenancy can be evaluated as indicators of poor housing, the find- 
ings of this investigation present objective confirmation of the general prin- 
ciple that poor metropolitan housing tends to be associated with high rates 
of delinquency, and vice versa." 

A study covering children referred to the Municipal Court of Philadelphia 
as delinquents during the year 1944, revealed that 74 (32 per cent) live in 
neighborhoods that have relatively high delinquency ratios, i.e., upwards from 
twice the average for the city as a whole. They live in ten per cent of the census 
tracts of the city that have a child population amounting to 11 per cent of the 


1 Quoted in Focus, N.P.P.A,, March 1949, p- 59. 
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total city-wide child population. The area of highest delinquency extends 
about 234 miles north from the center of the city, 1% miles to the south, 11⁄4 
miles to the east, and from 1 to 2 miles to the west (following the Schuylkill 
River). Although this area covers only ¥% of the city’s territory, it contains 
almost 14 of its population and almost 14 of all the city’s delinquent children. 
The delinquency ratio of this area is 40 per 1,000; that is, almost twice as high 
as the city-wide average (21 per 1,000), More than half of all census tracts 
with highest population density (121 to 150 persons per acre), and exactly 
one-half of all census tracts falling into the second highest category of popula- 
tion density (91 to 120 persons per acre) are to be found in this area. 

Tn this area are located almost 7% of all census tracts in the city that show 
less than 20 per cent owner-occupied dwelling units; in other words, 80 per 
cent or more of the dwelling units are rented homes, apartment houses, or 
rooming houses. The percentage of sub-standard housing (according to the 
U. S. Census report, a dwelling unit that is in need of major repair or has no 
private bath) in this area was more than twice the average for the whole city; 
namely 39.7 as compared to 17.8 per cent. Almost %4 of all the geographical 
units (or combinations of census tracts) in this area show above average 
figures for both sub-standard housing and juvenile delinquency. 

‘There are reports from several urban communities pertaining to the whole- 
some low cost housing projects that replace slum areas. As one of the results 
of such public housing projects (federal or municipal) the lower delinquency 
raté is often mentioned. For instance, in New Haven, an area, which from 
1924 to 1940 produced a juvenile delinquency rate of 3.18 per hundred children 
annually, reported an annual average of 1.64 per hundred children during 
1940 to 1944 after its conversion into a new housing project area,* 

Studies conducted in Chicago during 1948 pointed out some of the results 
of public housing, viz., the fact that school attendance of children in the housing 
projects, as compared to the surrounding slum areas, had been decidedly better. 
In this study, which covered 4,400 children in the housing projects and a total 
of 13,300 children in the surrounding neighborhoods, it was found that whereas 
33 per cent of the children in all of the schools studied came from the projects, 

_ only 27 per cent of all unexcused absences, particularly truancy, were caused 
by children in the projects, In some of the projects the difference was even 
more marked; for example, in one of the schools studied, 43 per cent of the 
children came from the housing project but only 28 per cent of the unexcused 
absences recorded were of children from this project! 

It is not always fair to compare delinquency rates in housing projects with 


2 For further details, see J. O. Reinemann, “Where Do Philadelphia’s Delinquent Children 
Live?” in Thirty-Second Annual Report of the Municipal Court of Philadelphia, 1945, pp. 379-388. 

3 Reported in the journal of Housing, January 1946, p. 27- 

* Quoted from an article by James S, First, “Public Housing Measured,” in The American City, 
February 1949, pp. 97-98. 
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the city average; rather a comparison should be made of these rates with the 
figures obtained for the surrounding slum areas. Thus in Cleveland, out of 
a total of 4,018 children living in six low-rent housing projects, the rate of 
delinquency cases in 1947 averaged 1.57 per cent. The rate for the city as a 
whole was 1.8. And in the slum areas adjacent to the housing projects, the 
average rate was 2.26 per cent. 

The Philadelphia Housing Authority reported that in 1948 the arrests of 
juveniles living in public housing projects was 2.27 per cent. This compared 
favorably with the delinquency rates of the areas surrounding these housing 
projects. In particular, while the arrest rate in the largest project (Richard 
Allen Homes) was 4.11 per cent the rate of arrests of juveniles for the sur- 
rounding area was 11.34 per cent. 

There can be no doubt that poor housing can be correlated with delinquency 
and crime rates but, once again, we can only see an indirect relationship 
between the two. Thousands of parents, living in sub-standard homes, man- 
age somehow to keep their children on the straight path of moral rectitude. 


BROKEN AND DISORGANIZED HOMES 


The well-integrated and socially mature home cannot be duplicated, but 
that utopian ideal is rare in these confused days when the stresses and strains 
of modern life make it extremely difficult to attain “peace of mind.” Of course, 
all confused homes do not produce delinquents but they are not especially 
healthy places in which to rear children. What constitutes a “normal” home? 
Several years ago Dr. Miriam Van Waters set down what she thought the 
home should furnish the child: “The home has primary tasks to fulfill for 
its young; to shelter and nourish infancy in comfort, without inflicting damage 
of premature anxiety, enable the child to win health, virility and social 
esteem: to educate it to meet behavior codes of the community, to respond 
effectively to human situations which produce the great emotions, love, fear 
and anger; to furnish practice in the art of living together on a small scale 
where human relationships are kindly and simple; finally the home has as its 
supreme task the weaning of youth, this time not from the breast of the 
mother, but from dependence, from relying too much on that kindliness 
and simplicity of home, so that youth may not fail to become imbued with joy 
of struggle, work and service among sterner human relationships outside;”* 

How many homes can measure up to such standards? What Dr. Van 
Waters wrote in 1925 cannot be improved on today. Juvenile maladjustment 
and, to some degree, delinquency, occur not only in the inadequate home 
but wherever little insight into the needs of the child is found. We are con- 
cerned with the broken home, whether it be a psychologically broken home, 
or a physically broken home. The former is often described by psychiatrists 


, 5 Quoted from Journal of Housing, October 1948, p. 265. 
6 Dr, Miriam Van Waters, Youth In Conflict. New York: The New Republic, 1925, p. 64. 
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as “a tyranny ruled over by its meanest member.” It is the home where both 
parents reside physically, but where there is constant bickering, little respect 
for the rights of each individual, and where the child is “pushed around” or 
ridiculed. It is the authoritarian home, in which the father assumes the old- 
fashioned patriarchial role and the wife and children are relegated to a passive 
status, In such homes the child is too often rejected, never having the genuine 
experience of “belonging” and becomes, as a result, desolate, anxious, restless, 
or often hostile. Our child-guidance clinics are full of such cases and there is 
evidence that thousands of others unfortunately never get to the clinics. 
They are supposed to “outgrow” their peculiarities.” 

There are, then, two types of broken homes; the type where one parent is 
missing, making home life atypical in carrying on its responsibilities toward 
the individual members; and the psychologically broken, or disorganized, 
home where cross purposes are more conspicuous than harmony. 

Is there a high correlation between the physically broken home—one in 
which one or both parents are missing, dead, divorced, or deserted, and de- 
linquency? There are many studies of this angle of the problem and, as in 
other phases of the subject, there is not complete agreement. We shall cite 
some of the traditional studies to show this disagreement. 

The early study of Breckinridge and Abbott, The Delinquent Child and 
the Home, in an analysis of 13,000 cases of delinquent children, shows that 34 
per cent came from broken homes.’ Nathaniel Cantor cites studies made by 
the Catholic Charities Probation Bureau of the Court of General Sessions, 
in New York City, in which over 47 per cent of some 3,000 delinquent children 
came from such a background and, to quote him further, “a study of 11,176 
cases appearing before the Children’s Court in New York showed 56 
per cent.”*° 

Figures compiled by the Municipal Court of Philadelphia, regarding home 
conditions of delinquent children over several years, show that these children 
came from broken homes in 47 per cent of all cases. In 1948, 44 per cent of the 
boys came from broken homes, while the much stronger influence of the lack 
of normal home life upon the girl is manifest in 67 per cent of girls’ cases thus 
classified, Regarding the racial composition, 31 per cent of white boys and 51 
per cent of Negro boys came from broken homes; the corresponding figures 
for girls were 57 per cent in white cases and 74 per cent in Negro cases.’* 
A four year study by the California Youth Authority showed “that 62 per cent 


7 Ibid., p. 48. 

8 Cf. Irene Kawin, “Family Dissention as a Factor in Delinquency,” Yearbook, N.P.P.Ay 
1946, pp. 60-76. 

®Sophonisba Breckinridge and Edith Abbott, The Delinquent Child and the Home. New 
York: Russell Saze Foundation, 1912, pp. 91-92. 

10 Nathaniel Cantor, Crime and Society. New York: Henry Holt, 1939, p. 51. 

1 Thirty-fifth Annual Report of the Municipal Court of Philadelphia, 1948. 
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of the states’ juvenile delinquents were the result of broken homes.”™? Figures 
from various sections of New Jersey show that 50 per cent of the children 
coming before juvenile courts were from broken homes. Homes in which 
fathers were deceased led the list. Following in order were homes deserted by 
fathers, separated parents, mothers deceased, and lastly, divorced parents."* 

On the other hand, a study made in 1919 by the Wickersham Commission 
of 40,503 children appearing in 93 different courts showed 64 per cent living 
with both parents, whereas the percentage coming from broken homes was 
only 36.* The same report includes other significant figures: “The statistics 
for the year 1927, from the Children’s Bureau, U. S. Department of Labor, 
showed that 67 per cent of 16,258 delinquents boys and 48 per cent of 3,040 
delinquent girls were living with both parents. Thus 33 per cent of the boys 
and 52 per cent of the girls came from broken homes.”** Students of this 
problem generally agree that the percentage of female delinquents from 
broken homes is higher than that of males, but as H. Ashley Weeks contends, 
this difference is more apparent than real.’* Nevertheless, Weeks finds a posi- 
tive relationship between delinquency and the broken home. 

Healy and Bronner have something to contribute to this question. After 
studying 4,000 cases, in both Chicago and Boston, they found that “normal 
parental conditions (both parents alive and living at home) existed in only a 
little over half of the cases in each city.”™ These authors state: “Certainly 
broken home conditions exist more often in the background of delinquency 
than is average for the general population.”* 

Sheldon and Eleanor Glueck, in their evaluation of 1,000 cases of juvenile 
delinquency, found that the broken home or “poorly supervised home” plays 
a large role, They state: “Our delinquents come largely from homes which 
were for one reason or another broken or distorted. There can be no doubt 
that these boys had an unwholesome home life. Even the possibility of non- 
delinquents having so high an incidence of inadequate homes would not make 
it less necessary to take into account the home background in developing any 
treatment program for delinquency.” This study, of course, takes both 


12 Quoted in Federal Probation, December 1948, p. 59- 

18 Report of the Governor’s Committee on Youth, The Welfare Reporter, September 1950, p. 8. 

14 National Commission on Law Observance and Enforcement. Vol. 1, “Report on the Causes 
of Crime,” p. 67. 

15 Quoted from reports of Children’s Bureau, Table 4, Juvenile Court Statistics for 1929, 3rd 
annual report, in Wickersham Commission Report, p. 67 m: 

16H. Ashley Weeks, “Male and Female Broken Home Rates by Types of Delinquency,” 
American Sociological Review, August 1940, pp. 601-609. 

11 William Healy and Augusta Bronner, Delinquents and Criminals. New York: Macmillan, 
1926, p. 122. By permission of The Macmillan Company, publishers. 

18 Ibid., p. 208. 

19 Sheldon and Eleanor Glueck, One Thousand Juvenile Delinquents. Cambridge: Harvard 
University Press, 1934, p. 76. Reprinted by permission of the President and Fellows of Harvard 
College. 
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types of broken homes into consideration. The Gluecks’ latest study of 500 
delinquent and 500 nondelinquent children points up the importance of an 
adequate home life in steering the child along socially approved avenues.” 

The White House Conference study of the delinquent child states: “Esti- 
mates as to the prevalence of this condition [broken home] in the histories of 
juvenile delinquents range from about 20 to nearly 50 per cent.** Professor 
Lowell Carr minimizes the role of the physically broken home so far as de- 
linquency is concerned. He points out that perhaps one-eighth of the homes 
in America are physically broken and their contribution to delinquency is 
slight indeed. He further states that “most of our actual delinquents” continue 
to come from homes that are not so broken.”* 

Studies dealing with the family status of children incarcerated in institu- 
tions show almost universally that the bulk of the inmates come from broken 
homes. This is especially true of girls. This phenomenon is not unusual since 
juvenile court judges are traditionally obsessed with the broken-home-causes- 
delinquency thesis or they despair of any other disposition of such cases; thus 
they feel constrained to send their charges to institutions. Of course, hundreds 
of children from broken homes are placed in foster homes also, whether 
they are delinquent, neglected, or dependent. 

For the student to wend his way through such a welter of conflicting 
opinion, coming as it does from experts of the problem, is indeed a confusing 
task, What he wants to know is: “Is there a positive relationship between the 
broken home and delinquency?” Apparently, there is no open and shut 
answer. It might help, however, if we knew how many homes in the nation 
are broken or what percentage of broken homes manage to rear children 
without having a history of delinquency to mar them.** 

There are very few studies that will give an answer to such questions. 
Shideler, on the basis of the census of 1910, estimated that approximately 
25 per cent of all children in the United States lived in homes that might be 
called “broken.”** Slawson found that 45 per cent of the delinquent boys 
sentenced to New York State correctional schools, but only 19 per cent of a 
group of 3,198 boys from three public schools in New York City, came from 
broken homes.** Shaw and McKay, in a study for the Wickersham Com- 
mission, concluded that there “is no consistent relationship between rates of 
broken homes and rates of delinquency.” The White House Conference, in 

20 Sheldon and Eleanor Glueck, Unraveling Juvenile Delinquency. New York: Commonwealth 
Fund, 1950. 

i The icp Child, Report of the Committee on Socially Handicapped Delinquency, 
Century, 1932, p. 351. 

22 Lowell Cart, Delinquency Control. New York: Harper, 1940, p. 140. 

28 For further analysis of this problem see the recent article by Harry M. Shulman, “The 
Family and Juvenile Delinquency,” The Annals, January 1949, pp. 21-31. 

24E, H. Shideler, “Family Disintegration and the Delinquent Boy in the United States,” J. of 
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evaluating this study, felt that the “rate of broken homes in the general popu- 
lation had probably been under-estimated.”*° 

One can probably leave this phase of the subject by stating that the phe- 
nomenon of the physically broken home as a cause of delinquent behavior is, 
in itself, not so important as was once believed. In essence, it is not the fact 
that the home is broken but rather, that the home, or family life, is inadequate. 

Many mothers, and to some degree fathers, separated or divorced from their 
mates, or who are attempting to operate their homes with their mates de- 
ceased, are doing a splendid job of rearing their children without delinquency 
manifesting itself. It is not so much the physically broken home but rather 
the home that is confused or inadequate because of ignorance, indifference, or 
faulty conception of the child’s place in the general scheme of things that con- 
tributes to the high delinquency rates. Professor Charles W. Coulter lists 
such disorganized homes as follows: 


1. Homes with criminal patterns; 

2. Homes in which there are unsatisfactory relations because of domination, 
favoritism, nonsolicitude, overseverity, neglect, jealousy, a stepparent, or 
other interfering relative; 

3. Homes in which one parent has a physical or mental disability—invalidism, 
feeblemindedness, blindness, deafness, psychoneurosis; 

4. Homes socially or morally maladjusted because of differences of race, re- 
ligion, conventions, and standards, or an immoral situation; 

5. Homes under economic pressures—unemployment, low income, homes in 
which mothers work out.?* 


This is, of course, the thesis of the Gluecks’ most recent work, Unraveling 
Juvenile Delinquency, to which we alluded above. 

A study made in Connecticut, the results of which were presented to the 
General Assembly of the state in 1947, followed the careers of 4,538 delinquent 
and 898 neglected children. The conclusions reached were as follows: (a) the 
central causal factor behind most child neglect and delinquency lies in family 
disorganization; (b) the causal factor in family disorganization most fre- 
quently is emotional instability of the parent; (c) a disorganized family life 
sets in motion processes harmful to children, who may react to them by becom- 
ing delinquent or by developing traits that lead to breakdown later on; (d) 
from disorganized families come other serious and costly social breakdowns 
such as mental disease, mental deficiency, crime, and divorce.** 

The National Conference on Prevention and Control of Juvenile Delin- 


26 National Commission on Law Observance and Enforcement, “Report on Causes of Crime,” 
Vol. II, p. 67. 

27 “Family Disorganization as a Causal Factor in Delinquency and Crime,” Federal Probation, 
September 1948, pp. 13-17. 

28 For details see Needs of Neglected and Delinquent Children, Hartford, Connecticut, 19463 
for a summary of the findings sce Reginald Robinson, “Beneath the Surface of Juvenile Delin- 
quency and Child Neglect,” Survey Midmonthly, February 1947, pp. 41-52. 
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quency (1946) has issued a report on Home Responsibility that attempts to 
place the responsibility of wholesome childhood on the family unit without 
placing the element of blame, which is so often done. The conclusion of this 
report is that the family cannot do the job alone but must have the support 
of community agencies.” 


29 Report No. 16, Government Printing Office, Washington, D.C., 1947. 


CHAPTER XI 


The Psychiatric Approach to Delinquency 
and Crime 


MENTAL RETARDATION 


WE must assess the roles played by mental retardation and emotional or mental 
confusion as precipitates to delinquency and crime. The terms “feebleminded- 
ness” and “insanity” have no precise meaning in professional circles. Yet we 
must employ them because of their wide usage. We shall first discuss mental 
retardation as a predisposing cause of delinquency and crime. 

A clear-cut distinction between mental defect and mental disease was first 
made in 1838. In that year the famous French alienist, Jean Esquirol, pub- 
lished his work, Mental Diseases. On this side of the Atlantic, Isaac Ray, a 
contemporary of Esquirol, is generally given credit for making the same 
distinction, although in his early works he did not lift the condition of idiocy 
from the category of insanity. It was Isaac Ray, however, who first posed 
the question whether we could impute crime to one who knew nothing re- 
garding intent or consequence of injury. The question of the moral responsi- 
bility of the mentally retarded may still be unsettled in legal circles, but it is 
closed in medical science, psychology, sociology, and criminology. $ 

The ensuing 50 years witnessed many interesting developments in the 
understanding and treatment of the mentally retarded. The attention of the 
public was first focused on a wave of studies dealing with alleged feeble- 
minded families such as The Jukes by Richard Dugdale, published in 
1877, and The Kallikaks by Henry H. Goddard, published in 1912. It was 
assumed, not so much by the authors of these works but by those who read 
into them what they wanted to believe, that there was a close relationship 
between mental retardation and crime. There is scarcely a school boy or girl 
who has not been apprized by their teachers that these studies doomed men- 
tally retarded families to delinquency and crime, as well as alcoholism, prosti- 
tution, and other socially disapproved forms of behavior. Yet there is little 
evidence that these families committed actual crime. For example, Goddard 
found only three actual cases of crime in the long run of 480 members of his 
Kallikak family. These families were more socially and culturally bankrupt 
than they were feebleminded.* 


1 Abraham Myerson, The Inheritance of Mental Diseases. Baltimore: Williams & Wilkins, 1925, 
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The eminent psychologist, Dr. Carl Murchison, pondering on the origin of 
the widespread notion that criminals are feebleminded, or at least below the 
average in intelligence, came to the conclusion that it springs from religious 
dogma, literary and dramatic license, and speculative hypotheses. He finds 
no justification for such a thesis whatsoever. 

Out of these early folk studies also appeared the idea that most feebleminded- 
ness is hereditary. Dr. Goddard’s thesis, held by him in 1914, was that feeble- 
mindedness is probably transmitted in the Mendelian manner. Today this is 
considered doubtful, but in 1914 many students of the problem accepted it as 
final. Today it is generally accepted that much of what passes for mental retard- 
ation is caused in utero or by early illness, bodily injury, malnutrition, or 
some other environmental cause. 

One point worthy of mention, made by Dr. Goddard as a result of his 
study of The Kallikaks, was that criminals were made, not born. At the time, 
this gave the lie to followers of Lombroso who were still arguing the concept 
of the “born” criminal. Goddard also stated that the feebleminded make the 
best material out of which delinquents and criminals are made. We know that 
those who are not blessed with good intelligence are highly suggestible and 
are easily led, either into delinquent behavior, or into law-abiding pursuits. 
Mental retardation should be detected early in the life of the person and courses 
of training that he can absorb and from which he may benefit should be 
developed. 

Studies by Murchison, Doll, Root, and Tulchin® show that criminals as a 
class compare favorably with the general population in respect to intelligence, 
whether we assay them after arrest, or within penal institutions. It is true 

. that most children sent to state reform schools are deficient in intellectual 
capacity, but this is accounted for by the fact that the brighter delinquent 
children are disposed of in some other manner—usually placed on probation 
or sent home for parental supervision. The statement made by Dr. William 
Healy, quoted before, that although the feebleminded appear among serious 
delinquents from five to ten times more frequently than in the general popula- 
tion, the most serious delinquents are not below the average in intelligence. 
Healy made a study of 4,000 cases of habitual juvenile delinquents in Chicago 
and Boston and discovered that 72.5 per cent were mentally normal, and only 
13.5 per cent were feebleminded. In an intensive study of 400 delinquent cases, 
Healy found only two cases that could be labeled morons.* 


pp: 78-79; also Samuel J. Holmes, The Trend of the Race. New York: Harcourt, Brace, 1921, pp. 
33-34. Both criticize these studies, Ein 

2 “American White Criminal Intelligence,” J. of Crim. Law and Crimin., August 1924, 
PP. 254-257: i i 

8 For a résumé of the studies in this field up to 1933, see L. D. Zelany, “Feeble-Mindedness 
and Criminal Conduct,” J. of Crim. Law and Crimin., Vol. 38 (1932-1933), pp. 564-576. 

4 William Healy and Augusta Bronner, Treatment and What Happened Afterward, Boston: 
Judge Baker Guidance Center, 1939, p. 22. 
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Further, a study made by Weiss and Sampliner of 189 adolescents, aged 16 
to 21, who were first offenders, reveals that the distribution of intelligence 
follows the distribution in the general population.’ As L. G. Lowrey puts it: 
“Feeblemindedness is not the universal factor in delinquency it was once 
thought to be. Even inferior intelligence, broadly conceived, cannot be con- 
sideréd an outstanding feature of the personality of delinquents.” ° 

Mentally retarded children need special school curricula that have some 
meaning for them. We should not insist that they absorb the conventional 
skills to which average children are exposed. Yet we cannot expect the schools 
to do all the work. The superintendent of schools of Philadelphia stated that 
a survey of school children in 1950 showed some 1,200 children with an LQ. 
of 50 or less. He maintained that the school cannot deal with such a group 
and that it is the responsibility of the county and state to czeate special training 
courses for intellectually retarded children. 

So far as the defective delinquent is concerned, especially those who are 
older, they should be segregated in specialized institutions for treatment. 
Some should be segregated for life, but it has been demonstrated by superin- 
tendents of such institutions that many can be paroled safely to the com- 
munity. We have discussed the programs in Pennsylvania, New York, and 
Massachusetts where such institutions for defective delinquents are in opera- 
tion. Other states, notably Illinois, are experimenting with this class of de- 
linquent and within the near future, it is hoped, all states will set up a special 
form of treatment for the mentally retarded offender. The problem facing 
nearly every state is that institutional facilities are woefully inadequate to care 
for the large number of mentally handicapped children who need special 
attention. i 

As a result of the early alarm regarding the alleged role of the feebleminded 
in committing delinquencies and crimes, a wave of near-hysteria called for 
sterilization and emasculation as the only panaceas to cut down the increasing 
number of socially and mentally bankrupt persons. 

Sterilization, known as vasectomy in males and salpingectomy in females, 
was first performed in this country by Dr. Harry C. Sharp as early as 1899 
among inmates of the old Jeffersonville, Indiana Reformatory. This was many 
years before it was considered legal. The first eugenic sterilization law was 
introduced in the state of Michigan in 1897 but it failed to pass. Pennsylvania 
passed a law but it was vetoed by the governor. The first actual law to get on 
the statute books was that passed by Indiana in 1907. Altogether some 27 
states have passed such laws. They run the gauntlet of the courts, and some 
acts introduced and passed have been declared invalid by the courts. The 


5H. R. Weiss and R. Sampliner, “A Study of Adolescent Felony Violators,” J. of Crim. Law ` 


and Crimin., Vol. 34, 1944, Pp. 377-391- š Q 
6J, McV. Hunt (ed.), “Delinquent Criminal Personalities,” in Personality and the Behavior 


Disorders. New York: Ronald Press, 1944, Vol. II, p. 808. 
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issue was carried to the United States Supreme Court in 1927 in order to test 
the constitutionality of the Virginia law. The court upheld the statute, with 
Justice Oliver Wendell Holmes making his famous laconic statement: “Three 
generations of imbeciles are enough.” Despite this ruling of the high court of 
the land, states have been very conservative in enforcing their sterilization 
laws or in passing new ones. This is probably due to wide-spread repugnance 
to practices that seem to violate human rights. Through 1950, 49,756 steriliza- 
tions were reported with 19,423 in California, 5,581 in Virginia, and 3,070 
in Michigan, What is needed most is a sensible and scientific program of 
education regarding both sterilization and castration of defective individuals, 

It will not be possible, however, to eliminate the feebleminded by steriliza- 
tion regardless of how much we may wish to do so.’ Professor H. S. Jennings 
states that, since only half of the feebleminded are thus by heredity, preventing 
all propagation among the hereditary feebleminded in a given generation 
would reduce the number of the total who are mentally defective by only 
about 11 per cent, under normal conditions. Professor Samuel J. Holmes 
calculates that to get rid of the larger part of hereditary defectives it would be 
necessary to sterilize at least the lowest 10 per cent of the total population, 
that is, about 15,000,000. Furthermore, sterilization as applied to the criminal 
population has no practical significance as a punitive device or as a means of 
reducing the number of delinquents. 

So far as voluntary sterilization of prisoners is concerned it is of interest to 
note that it was practiced in California for many years. Between 1934 and 
1941, 628 men requested sterilization in San Quentin prison. About 47 per 
cent of the group gave as their reason “Do not want children or more 
children.” About 42 per cent asked for the operation to improve their health. 
About half of the 628 who volunteered were in prison for robbery and bur- 
glary.® It must be emphasized that in no way was this practice introduced 
as a punitive device. A notice was placed on the bulletin board of the prison 
stating that if any prisoner wished the operation he could apply to the medical 
department. 

In appraising sterilization as a form of overall social policy, however, one 
is tempted to ask the knotty question, “Who will sterilize whom?” Few 
persons, interested in the future of society, will object to a carefully thought- 
out program of eugenics. Such a long-range program should be as much 
concerned with encouraging the higher intellectual types to propagate—per. 
haps through subsidies—as with the prevention of the unfit to bring children 


7 The reader is referred to the literature of Birthright, Inc., a Princeton, New Jersey, propaganda 
organization that has this objective as its purpose. The figures above are from the 1950 release of 
the Human Betterment League of North Carolina, Winston-Salem, N.C. 

8 Leo L. Stanley, “Voluntary Sterilization in Prison,” Proceedings, American Prison Association, 
1941, Pp. 345-352: ; 

? For an analysis of the dilemma of the eugenist the reader is referred to Leslie C, Dunn and 
Theodosius G, Dobzhansky, Heredity, Race and Society. New York: Mentor Book, 1946. 
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into the world. The problem is one of social engineering that calls for a strict 
adherence to democratic principles. Sterilization should never be introduced 
as a punitive device, but as a policy that has for its ultimate goal the elimina- 
. tion of those who are intellectually incapable of education for citizenship.” 


THE ORTHOPSYCHIATRIC APPROACH TO DELINQUENCY 


The psychiatric and psychoanalytical approaches to the problems of crime 
and delinquency have, within the past quarter century, made a deep impres- 
sion on the thinking of students whose professional lives are dedicated to 
these areas of maladjustment. More recently, the offshoot of psychiatry, psy- 
chology, and social work, known as orthopsychiatry, is making even greater 
strides in educating the public concerning delinquency and emotional malad- 
justment of children and adults. 

Organized in 1923, the American Orthopsychiatric Association enlisted the 
cooperation and integration of the clinical psychologist and the social worker 
in massing an intelligent attack on the diagnosis of the less apparent causes 
of maladjustment, leaving it to the psychiatrist to deal with the more deep- 
seated psychoses."* Orthopsychiatry, then, is a subdivision of psychiatry and 
in no way disagrees with the postulates of that profession. Those working in 
this field focus most of their attention on mental hygiene, especially as it is 
concerned with children. The orthopsychiatric approach holds more hope for 
prevention of crime and delinquency than the psychiatric approach since the 
former usually reaches the incipient delinquent much earlier; and if we can 
prevent maladjustment in children we may thwart much potential adult 
crime. 

In appraising the psychiatric and psychoanalytic approaches we must be re- 
minded that, just as the extravagant claims of the early endocrinologists and 
psychologists have been tempered in the light of more modern research, so 
must the zealous disciples of Freud, Adler, Rank, and others be revalued. 

We find that the normal mind is characterized by adequate responses on 
every level of stimulation. When we come, however, to the conception of 
“normal” response on the psychological, emotional, and social levels, normal- 
ity has to be judged with reference to the group in which the individual lives. 
Responses are normal if they harmonize with the ideas and behavior patterns 
prevailing in the group, whether or not they are the most desirable responses. 
Sadly erroneous ideas may dominate in any given group, and the customs 
and mores of the group may not be in harmony with what is best for the 
well-being of society or the progress of the race as a whole. With respect to 


10 See a positive plea for a careful policy of sterilization by Dr. Justin Fuller, “Diagnosis and 
Treatment of Mentally Abnormal Offenders,” California Youth Authority Quarterly, Vol. 2, 
No, 2, Summer 1949. 

1 Orthopsychiatry: Retrospect and Prospect 1923-1948, American Orthopsychiatrie Association, 
The society also publishes The Journal of Orthopsychiatry. 
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these emotional and social levels of response, mental normality is viewed 
primarily as a matter of relatively complete psychic integration and thorough 
adjustment to the social environment. The ideas entertained by the individual 
must be relatively complete psychic integration and thorough adjustment to 
the social environment. They must also be relatively consistent, and the in- 
dividual must feel in reasonable rapport with the social habits of the com- 
munity, The tasks and responsibilities of life should be agreeable. In short, 
the individual must respond with enthusiasm and efficiency to the realities 
of life, 

The causes of abnormality are, therefore, both physical and psychological. 
This is to be expected because the lower and more fundamental levels of 
stimulation and response are primarily physical in their nature. The abnormal 
types of behavior that are due to physical causes may be brought about by 
disease, toxic or poisonous products in the system, changes due to age, and 
the like. Defects in the endocrine glands prevent normal responses on the 
physiochemical level and may result in diseases that manifest themselves in 
pathological excitability, abnormal apathy, physical monstrosities, and so 
forth. A serious mental disorder known as paresis, caused by syphilis, affects 
motor-sensory responses and makes it impossible for the individual to control 
his reflexes in normal fashion. Senility may bring about bodily changes that 
affect the normal responses on all these lower levels. 

From the psychological point of view, mental abnormality is a marked in- 
ability to face reality, with resulting mental conflicts. The life experiences of 
the individual, from earliest childhood onward, may have created mental 
reactions (complexes) which make it very difficult for him to meet adult 
responsibilities. Insecurity, rejection or frustration in childhood, harsh living 
conditions, disappointments in love, professional failures, economic insecurity, 
and a large number of other unfortunate experiences may make it extremely 
difficult for some individuals to face the realities of life. These individuals, tor- 
tured by mental conflicts, tend to escape from this intolerable reality by creat- 
ing a world of mental phantasy that is more in harmony with their wishes 
and desires; or go to the other extreme and become aggressive or even cruel 
in their behavior toward others. 

Since few persons have a completely satisfactory set of experiences from 
birth onward, or find life entirely to their liking in adulthood, the great major- 
ity of normal human beings create for themselves a realm of fancy in which 
they realize aspirations denied them in actual life. But, in all these normal 
cases, reality occupies the leading role in their life interests and activities, With 
the definitely insane, reality is almost wholly abandoned, and the realm of 
phantasy becomes their main concern, 

These considerations will once more emphasize the fact that there is no 
sharp line of demarcation between the normal and abnormal mind, the so- 
called sane and insane, It is wholly a matter of degree. Nor are all flights into 
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fancy pathological or socially undesirable. Much of art, music, and literature 
grows out of such flights. In these realms, the line dividing phantasy from 
constructive imagination is very faint indeed. It is a task of mental hygiene to 
be on the alert to prevent too great a conflict between the individual mental 
equipment and the reality with which it must deal. Through various remedial 
measures the mind must be toughened, reality must be softened, or both re- 
sults must be achieved. 

The orthopsychiatric attack on emotional maladjustment places emphasis 
upon the problems of childhood. Aside from working with worried children 
it is interested in educating parents and teachers in wholesome childhood; 
thus preventing frustration and aiding them to understand the danger-points 
when they emerge in the life of the child. The bulk of American parents have 
taken their cue from the poets and romanticists in assuming that childhood 
is a period of unmitigated bliss and that what problems they have are in- 
consequential. Yet we know today that insecure or rejected children—children 
who crave love and affection and who do not receive it—become the emotion- 
ally unstable adolescents of tomorrow. 

Most parents take their children as they come, hoping they will outgrow 
their poutings, stubbornness, meanness, and temper tantrums. Just as un- 
wittingly many parents have a second child without any knowledge of such 
a phenomenon as “sibling rivalry.” Our culture is full of bewildered and 
thoughtless parents, as well as bruised children who will grow into suspicious, 
pathologically ambitious, or sadistic adults. It is the purpose of the ortho- 
psychiatrist (psychiatrist, psychologist, and social worker) to guide prospec- 
tive parents concerning the potential problems that arise in bringing children 
into the world. 

The importance of the orthopsychiatric approach to the causes of delin- 
quency and crime cannot be emphasized too much since, as we have seen else- 
where, it is this mobilization of professional skills that we find in the child- 
guidance clinic. Taking the initial cue from Otto Rank’s thesis that the very 
process of being born is a devastating experience, some psychiatrists and 
social workers contend that many of the ills of children and adults may be 
traced to their inability to make the adjustment to this harrowing experience.” 
Yet this is life and the amazing thing is that the vast majority of babies make 
the necessary adjustment in a reasonably satisfactory manner. But this hap- 
pens only when the parents accept the child, cuddle it, and make it feel that 
it belongs. Many hospitals are now permitting the child to be placed alongside 
the mother from the moment of birth rather than keep it in.a nursery staffed 
by overworked and harassed nurses who either do not know the problems of 
the just-born child or are too busy to care. 

The process of growing up in an adult-centered world is a serious problem 


12 Cf, Nandor Fodor, The Search for the Beloved. New York: Hermitage Press, 1949. 
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for the child, even though he is mentally and physically adequate. Reports on 
the care of infants enumerate many types of neglect that are the lot of the 
average child in the average home. Certainly the child has the right to be 
wanted. Millions of them are not wanted; at least at the time they are con- 
ceived or born. They are merely tolerated by their mothers, but as they be- 
come an integral part of their parents’ lives they are accepted, outwardly at 
least. But the harm done to their personalities prior to the moment of ac- 
ceptance may never be completely remedied. And, of course, there are many 
definitely rejected children whose childhood is unduly harsh, For example: 
(1) there is the child who is accepted on the surface but is inwardly rejected 
by the mother; (2) the child who is over-indulged because of a compensation 
on the part of the parent who really possesses a latent hate for him; and (3) 
the child who is rejected because he is not as good-looking, bright, or talented 
as a neighbor's or relative’s child. A revealing study that points up this re- 
jection is that by Dr. John Bowlby, of the Tavistock Clinic in London, en- 
titled Forty-Four Thieves, A large proportion of his cases showed definite 
signs of instability owing to being denied mother love."® 

The orthopsychiatric approach has, in recent years, become somewhat the 
fashion since it is based on solid postulates. Much of the early pioneer work 
in this area was accomplished by Dr. William Healy,“ in his Chicago clinic 
and at the Judge Baker Guidance Center in Boston. The psychoanalytic ap- 
proach was developed through the years and we see it manifested in August 
Aichhorn’s work, Wayward Youth," and later in Alexander and Healy’s 
Roots of Crime Aichhorn, in his correctional school in Austria, used in- 
dividual therapy in effecting cures. He insisted that it is important to know 
what the child is thinking so as to divert his overt antisocial acts into cor- 
rective channels rather than to repress them. He views delinquency as symp- 
tomatic of a neurosis. One should also mention, in this connection, Samuel 
Hartwell’s Fifty-Five “Bad Boys,” which stresses the use of applied psycho- 
analysis.’ His boys were “unloved and unwanted” and would today be 
referred to as “rejected” and “insecure.” 

Regardless of the apparent reasons why the child has gone astray, whether 
they be socioeconomic or biological, no complete picture can be gained until 
the less obvious phases of the problem are assayed by the psychiatrist work- 
ing in conjunction with the psychologist and the psychiatric social worker.'® 
-18 Dr, John Bowlby, Forty-Four Thieves, London: Baillitre, Tindall & Cox, 1947, p. 1- 

14 See Dr. Healy's early works, The Individual Delinquent. Boston: Little, Brown, 1915, and 
Mental Conflicts and Misconduct. Boston: Little, Brown, 1917. 

15 August Aichhorn, Wayward Youth. New York: Viking Press, 1925. 

16 Franz Alexander and William Healy, Roots of Crime. New York: Knopf, 1935. 

17 Samuel W. Hartwell, Fifty-Five “Bad Boys.” New York: Knopf, 1931. 

18 Cf. O. Spurgeon English and Gerald H. J. Pearson, Common Neuroses of Children and 
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In non-technical language, we see the human individual in the light of 
his original nature as mainly aggressive and assertive. He starts at birth to 
want things, many of which he is denied either at the moment he craves 
them or later. He naturally makes a vehement protest. The young baby 
cries until he is either exhausted or satisfied. As the child grows older many 
of his basic desires come into sharp conflict with adult norms and other re- 
alities of life. That is, under the normal conditions of life, society obstructs 
much of the direct and spontaneous expression of human nature. 

The child is socially compelled to live as a member of several groups of 
which the family is the first he encounters. Through long experience the 
specific culture in which the child is placed by birth has worked out gradu- 
ally, often irrationally and despotically, a code of beliefs and practices with 
respect to social behavior. These are imposed, consciously as well as uncon- 
sciously, upon the child from the moment of birth, a few at a time, until he 
conforms. He learns by bitter experience that other individuals have the 
same desires and that there does not seem to be enough satisfaction to go 
around. In other words, there is a constant struggle between the latent or 
innate drives of human nature and the discipline that is supplied by the 
customs and folkways of the social group. The socializing process is func- 
tioning bit by bit and the child must adjust or be penalized. 

The wise parent will attempt to understand this conflict and reduce it 
to a minimum. For example, there are many situations in the home in 
which the growing child may be permitted to express himself without be- 
ing disciplined or penalized. Many of these situations seem to make a great 
deal of difference, but in reality they do not. Modern experts in child care 
point out that during the various periods of development certain elements 
of growth manifest themselves and are thus considered normal, Should 
these be ignored, accepted, or penalized? Too many children are penalized 
or admonished for doing just what they are expected to do at the specific 
period of growth. ; 

Conversely, children often fail to do what is hopefully expected of them. 
Toilet habits are an example of this. Too early toilet training has caused 
many children to grow up with manifestations of maladjustment. Rebellion, 
either overt or latent often begins during this period. Here the child is 
master; it is one of his strongest weapons that cause parental concern. The 
mother must not only yield to the child’s own whims incidental to this proc- 
ess, but she must convey to the child by her nonchalance, that his apparent 
eccentricity’ makes no difference to her. A child left free to adjust to social 
good taste in toilet habits in his own time is not likely to show signs of re- 
bellion during the early years of his life; assuming, of course, that his parents 
are as consistent on other important matters such as the feeding routine. 

Strict adherence to scheduling the baby is no longer the fashion. As Mow- 
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rer and Kluckhohn point out: “Responsively gratifying the infant’s needs 
during these early months does not mean that a child is spoiled. The spoiled 
child shows just those traits we have predicted from scheduling care, and 
he is either one who has never met any conditions for being rewarded or 
who has been inconsistently rewarded. . . . If the rewards which the child 
receives bear no consistent relation to his behavior, education will not pro- 
ceed efficiently in its substantive aspects and an apathetic and anxious or 
hostile individual is likely to result.”"* 

We are all familiar with the term sublimation. This implies a struggle 
between the craving of our desires and the inhibitions learned through so- 
cial control. This often produces conflict within the individual. Just as 
guidance has been rational and understanding on the part of parents, teach- 
ers, and others who have had close contact with the child, so can an adequate 
and satisfying adjustment be made in each situation. If a successful sublima- 
tion takes place, the individual’s conflict may be an asset to him as well as 
to society. But the opportunities for a healthy sublimation may be limited 
or the demands for sublimation may be carried to an impossible extreme. 
In such cases the child may be led into real danger so far as his personality 
development is concernd. Often this results in a flight from reality of a suf- 
ficient intensity and persistence as to manifest mechanisms that are diagnostic 
to the psychiatrist. In some cases there is a definite regression to infantile 
types of thinking and emotional expression; the individual retreats psycho- 
logically and retrieves from his unconscious infantile memory types of 
responses that at one time gave him some degree of gratification. Certain 
forms of phantasy may make their appearance. Imagination of great power 
or of unusual status may result, Daydreaming in itself is natural to all of us 
but when it becomes the only realm the child knows it becomes dangerous. 
Often, the child may show signs of sadism or masochism. 

The mechanism of overcompensation also plays a great role. This mechan- 
ism manifests itself frequently in everyday life, as when an unusually small 
or insignificant person assumes an attitude of exaggerated self-assertiveness 
and inflated importance to compensate for his lack of physical impressiveness. 
This behavior can be quite normal, but in many persons it becomes patho- 
logical. Exaggerated defense mechanisms may grow into fears and phobias. 
These usually arise as defenses against desires that are socially taboo, What is 
known as ambivalence is frequently found among the mental attitudes of the 
psychopathic. This is the love-hate complex. A person may be rejected by 
someone for whom he or she has a deep affection. This frustration might be 
intolerable were it not for the possibility of substituting extreme hatred for 
equally intense affection. The pathological antipathy makes more endurable 
the real disappointment. In fact it may completely obliterate the latter. 


19 0. H. Mowrer and Clyde Kluckhohn, “Dynamic Theory of Personality,” in Personality and 
the Behavior Disorders (J. MacV. Hunt, Ed.) Vol. 1, New York: Ronald Press, 1944, pp. 89-90. 
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It should be noted that young children exhibit feelings of ambivalence, 
especially toward their parents because it is they who are not only the love 
objects but also those who are the withholding agents of society, Parents should 
recognize and understand the roles they must play in dealing with their off- 
spring. This is especially difficult in a home of two or more children because 
of the rivalry among siblings for parental affection and recognition. 

Another frequent mechanism known to the psychiatrist is projection. Ifa 
person’s own acts or conduct are reprehensible and bring about an uncom- 
fortable sense of guilt, he can get rid of this by imagining that others, not he, 
are guilty of these deplorable acts. That is, by throwing the responsibility for 
our own shortcomings and failures upon others we make it easier to bear 
with ourselves. 

Still another well-known mechanism known to the psychiatrist is symboli- 
zation. Any object may come to stand for some other object or experience 
because of similarity between them or because of mental association. This 
tendency to find symbols appears to be quite general among us all. Not 
only does one object stand for another, but the symbol comes to be invested 
with the emotional content of the object symbolized. Many of our symbols 
are unconscious and may be quite infantile. Even though they may be for- 
gotten they remain potent in our actions. 

While these, and many other mechanisms are present in mental and nervous 
disorders and in many instances present deep-seated personal difficulties, it 
must be pointed out that all individuals make some use of them at various 
times in their lives. It is only in their extreme development that we become 
aware of emotional difficulty and call in the psychiatrist. The child, in his 
conflict with adult-made standards of behavior, is likely to resort to one or 
more mechanisms that reflect his frustration or rebellion. 

Much of this conflict can be avoided by understanding parents. In other 
words, prevention of emotional misery and. abnormal aggression in the 
child is all-important.” Cuddling and other manifestations of affection are 
extremely potent. The older behavioristic philosophy of child-rearing ignored 
this fundamental preventive. To those critics of cuddling who contend 
that there is danger of the child becoming spoiled, one may well answer 
that it is the insecure or frustrated child that is often the spoiled child. 

Obviously, the child must learn the lessons of life and be taught a 
sense of responsibility. But the secure child will penetrate and explore the new 
and the unknown in his own good time if he knows he has a haven to which 
to retreat when he feels it necessary. As stated above the child is ambivalent 
by nature. He wants security but he also wants to assert himself and be inde- 
pendent. While in many situations the child may select his course without 
interference from parents, it is the practice of the wise parent to guide him in 


20Cf. Anneliese Friedsam Korner, Hostility in Young Children. New York: Grune. & 
Stratton, 1949. 
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making his choices. There will be innumerable frustrations but the child will 
learn life’s limitations through doing, coupled with parental skill. 

If the child has an understanding parent who is there when needed he 
will have little difficulty in growing into a socially mature adult. Of course, 
this presupposes that the parent, especially the mother, is not emotionally 
dependent upon the child. She must accept the maturation process in an 
intelligent manner. Many traditional shibboleths and outmoded but widely 
accepted attitudes concerning child care conspire to thwart discerning par- 
ents. These must be appraised by those parents who are determined to do 
a good job in rearing their children. 

The gradual social weaning of the child is the life task of both parents 
and should be accepted honestly and coolly. Such first experiences with 
sexual differentiation or meeting new playmates, sharing playthings, the 
first day at school (a very serious adventure), the first day at camp, or the 
first day in a new neighborhood—all of these must be met by the growing 
child. The parent can make or break a child’s emotional life by the way in 
which he aids him in these experiences. The teacher has a responsibility in 
this too, as does the camp counselor. 

There is a wealth of literature on this approach to child care. The works 
of the psychiatrists with their scientific jargon need not bewilder anyone since 
many writers are adapting the findings of the psychiatric profession to every- 
day reading; in fact the orthopsychiatrist is doing just that.” 

It is difficult for any child to grow up without manifesting signs that are 
symptomatic of emotional stress or strain. The best thought concerning these 
mechanisms in children is that when they begin they should be noted with 
calm objectivity. If they persist, some professional guidance should be sought 
by the parent. This may be obtained from a psychiatrist, a child-guidance 
clinic, a progressive pediatrician, or by perusal of some reputable work on 
child care. It may well be that certain of these mechanisms emerge from some 
conflict in the home such as bickering between parents or jealousy on the 
part of the child toward either one of the parents or a brother or sister. 

It should be stated that emotionally disturbed children do not necessarily 
become delinquent. Their constant frustration often does result in behavior 
that may be labeled delinquent, but just as often it may result in neurotic 
behavior. In any case the child is obviously unhappy. He may misbehave for 
attention or recognition or he may withdraw from members of his groups and 
compensate by leading an isolated existence. 


21 Charles A. Aldrich, Babies are Human Beings: An Interpretation of Growth. New York: 
Macmillan, 1938; Margaretha A. Ribble, The Rights of Infants. New York: Columbia University 
Press, 1943; Benjamin M. Spock, The Common Sense Book of Baby and Child Care. New York: 
Duell, Sloan & Company, 1946; and W. Alison Davis and Robert J. Havighurst, Father of the 
Man, Boston: Houghton Mifflin, 1947. 
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The work of the Child Study Association is pertinent to the approach we 
are discussing. According to its own reports, its objectives are to act as 
a family guidance center, to secure and distribute information concerning 
methods of child study and their practical application, to undertake original 
research, to furnish means of co-operation between organizations having 
similar aims, and to conduct lecture-discussion groups, conferences and 
lectures. In its New York office (221 W. 57th St.) it maintains a library of 
some 5,000 technical volumes dealing with family guidance, parent education, 
and child study. The organization also publishes a valuable quarterly entitled 
Child Study, the contributions to which represent the latest philosophy of 
child care. 

Another organization, national in scope and whose objectives and literature 
have meaning to this same approach, is the National Committee for Mental 
Hygiene. This association publishes two quarterly magazines: Mental Hy- 
giene and Understanding the Child. There are also several professional jour- 
nals that emphasize the point of view expressed in this chapter. One of these, 
The Nervous Child, dedicated one of its issues to “correcting basic concepts 
of juvenile delinquency.” This journal, together with The Journal of Child 
Psychiatry, is published by Child Care Publications, 30 W. 58th St, New 
York City.?* This latter journal, according to its editorial board, “is created to 
serve all the workers in the fields of child psychiatry, neurology, and clinical 
psychology as applied to children and in the field of institutional care of 
children.” 

It may be argued that the bulk of parents do not have the time nor the 
social background to devote so much attention to their children’s growth. This 
is, indeed, a just comment. But, somehow, a new orientation concerning the 
parent-child relationship must be developed. The spade work must be begun 
in the schools. Teacher training institutions must scrap their old-fashioned 
philosophy and adapt their programs to this new emphasis. Parents can learn 
about the implications of this approach from well-chosen syndicated articles 
in the daily newspapers as well as participating in parent-teacher groups. 
Nursery schools and kindergartens can be expanded in even the smallest 
school systems and parental guidance should become an integral part of their 
programs. The radio, television, and motion picture can be utilized in dis- 
seminating information to parents. Obstetricians and pediatricians, as well 
as hospital administrators, can advance this new approach to prospective 
mothers.”* ` 

22 Vol. VI, No. 4, 1947. 

28 See also Handbook of Child Guidance, edited by Ernest Harmes, 1947. 

24 Cf. Gordon Hamilton, Psychotherapy in Child Guidance. New York: Columbia University 
Press, 1948, and Leon J. Saul, Emotional Maturity. New York: Lippincott, 1948. The former 
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THE PSYCHIATRIST AND THE COURTS 


In an earlier chapter we discussed the sex offender and the psychopath. 
We stressed that the behavior of these persons was due to deep-seated conflicts 
with society that had not been resolved. It is generally accepted today that 
many of these conflicts arise during early childhood, and go undetected until 
tragic consequences result to innocent members of society. After acts such as 
apparently unprovoked murder and brutal assaults on defenseless children 
and. women, the public becomes hysterical in their wrath against the per- 
petrators and demands swift and certain punishment, either execution or long 
prison sentences. 

There is an awakening among legislators and members of the bar and bench 
that the conventional methods of treating this class of criminal are ineffec- 
tual and that specialized institutions should be developed to incarcerate 
them.: There are many obstructions that must be removed, however, before 
we can develop a scientific philosophy for dealing with these mentally sick 
individuals. In setting up progressive techniques of dealing with the psychotic, 
the psychopath, the sexually infantile types, and others whose behavior is 
apparent to all, we must also make provision to deal scientifically with the 
less apparent.types whose behavior does not take extreme forms. Bromberg, 
in his Crime and the Mind has cogently pointed out that many criminals are 
infantile, immature emotionally, and constitutionally weak, but do not suffer 
from the obvious forms of mental disease. It is these types that need psychiatric 
treatment as well as those suffering from psychoses and psychopathy.”® 

The beginnings of a really scientific insight into the nature of the problems 
of the insane is usually associated with the work of the Frenchman, Philippe 
Pinel during the early part of the nineteenth century. There is no more notable 
epoch in the history of medical and social science than the progress of 
psychiatry from Pinel to Charcot, Janet, Freud, and finally, William A. White, 
who was superintendent of St. Elizabeth’s Hospital at Washington, D.C. 

The development of psychiatry was slow, as is always the case with any scien- 
tific movement that challenges the traditional mores, Prejudices and outmoded 
ideas concerning the insane had to be shattered or modified. This task has not 
yet been fully completed. But psychiatry has become a dignified discipline, al- 
though there are some charlatans posing as members of the craft. Slowly we 
are beginning to understand its teachings, especially in the field of juvenile de- 
linquency and, to a lesser degree, in adult criminology. There has been a slow 
but steady progress in consulting the psychiatrist i in schools, juvenile courts, 
criminal courts, correctional i institutions, and prisons. 

The use of psychiatry in the courtroom is shackled by a culture lag between 


25 Walter Bromberg, Crime and the Mind, New York: Lippincott, 1948, Chapter V, “Emotional 
Immaturity and Crime.” 
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the legalistic definition of insanity and the scientific medical approach to hu- 
man behavior. Laws of the several states are framed in the jargon of a bygone 
day and little progress can be hoped for in the near future. We shall briefly re- 
view the tests for insanity that have held the legal stage throughout history. 

The earliest test was enunciated as early as 1724 in the Arnold case. Known 
as the wild beast test, it set the principle that if a person was to be exempted 
from punishment he must be totally deprived of his understanding and mem- 
ory and know no more than an infant, a brute, or a wild beast what he is doing. 
Another test grew out of the case of one James Hadfield, who attempted to take 
the life of King George III when His Majesty entered the Drury Lane Theatre. 
The presiding judge decided that Hadfield was suffering from a delusion, al- 
though he knew at the time that he was actually firing a gun at the king. Out of 
this decision grew the delusion test. 

Modern English practice, and consequently American practice, acquired a 
degree of authoritative precision through the outcome of a famous case in 1843 
involving criminal aspects of insanity. One Daniel M’Naghten, who insisted on 
the spelling M’Naughten, was acquitted of the murder of Sir Robert Peel’s sec- 
retary, whom he mistook for the statesman. The verdict caused so much public 
turmoil that it became a subject for debate in the House of Lords. In conse- 
quence, the Lords submitted to the judges certain questions about persons sup- 
posed to be afhicted with insanity. The answers to these questions, in which the 
judges stated their position, have since been known as the M’Naghten Rules, 
and have dominated the legal thought of both countries ever since. In essence, 
they are as follows: 


1. He is nevertheless punishable, according to the nature of the crime com- 
mitted, if he knew at the time of committing such crime that he was acting 
contrary to law, by which expression we understand your Lordships to mean 
the law of the land. 

2. The jury ought to be told in all cases that every man is to be presumed 
to be sane, and to possess a sufficient degree of reason to be responsible for 
his crimes, until the contrary be proved to their satisfaction; and that to estab- 
lish a defense on the ground of insanity it must be clearly proved that, at the 
time of committing the act, the accused was labouring under such a defect of 
reason, from disease of the mind, as not to know the nature and the quality 
of the act he was doing, or if he did know it, that he did not know he was 
doing what was wrong.” 


The M’Naghten Rules are based on an extremely narrow conception of the 
nature of insanity, which has long since been abandoned by experts in the field 
of psychiatry. Yet these rules are still the standard by which the responsibility 


26 This is taken from John Paton, “Lunacy and the Law,” The Penal Reformer, London, Octo- 
ber, 1934, p. 12. See also, Henry Weihofen, Insanity as a Defense in Criminal Law, Commonwealth 
Fund, New York, 1933, p. 51 for an analysis of the judges’ answers. 
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of a convicted person is judged in our courts. Dr. Winfred Overholser, dis- 
tinguished psychiatrist, says: 

For some reason or other, it has appeared that many courts have seemed to 
take the attitude since then that the opinions of the judges of 1843 were the 
last word and that no further progress in psychology and psychiatry need be 
considered. The Lord Chancellor of England in 1862, for example, spoke of 
the “vicious principle of considering insanity as a disease” and objected to the 
“introduction of medical opinions and theories into the subject.” Indeed, as 
recently as 1924 the Lord Chancellor, in vigorously opposing any modification 
of the M’Naghten Rules, referred to psychology as “a most dangerous science 
to apply to practical affairs.”*? 


Yet in this country alienists, as early as 1800, were aware that the capacity to 
distinguish between right and wrong is an inadequate test of insanity. The first 
American judges to adopt this more liberalized point of view were Shaw of 
Massachusetts and Edmonds of New York who, as early as 1843, ruled that in- 
sanity was proved if the homicide “had no power of control” or “if his moral 
or intellectual powers were so deficient that he had not sufficient will” or “if he 
did the act for an irresistible and uncontrolled impulse.” Judge Edmonds went 
further in stating that “the law in its slow and cautious progress still lags far 
behind the advance of true knowledge.”** 

Yet in 1871 the New Hampshire law expressed the doctrine that the question 
of irresponsibility by reason of insanity is one of fact for the jury since there is 
no legal test that they must observe. 

Professor Raymond Moley calls attention to the state of confusion of the 
courts today in dealing with cases in which insanity is used as a defense: 
“American courts have fallen into boundless confusion in attempting to apply 
the M’Naghten rules or in seeking to improve substitutes, ”?® Twenty-nine 
states abide by the M’Naghten rules. Some of these states hew close to the 
right and wrong test, whereas others use the knowledge of nature and equality 
test. In 1884, the irresistible impulse test was introduced, and today we find this 
test being used in 17 states and the District of Columbia. This test is based 
on the view that besides the intellectual judgment there must also exist the 


2 Dr, Winfred Overholser, “Ten Years of Co-operative Effort,” J. of Crim. Law and Crimin., 
May-June 1938, p. 23- 

28 Quotes from a stimulating pamphlet first published in 1876 and recently republished in the 
]. of Crim. Law and Crimin., November—December 1949, Pp. 397-444- ‘This was a speech delivered 
by Stanford Emerson Chaille, Dr. Frederic Werthem repudiates the “irresistible impulse,” in- 
sisting that compulsions play no part in a criminal act, See his The Show of Violence. New York: 
Doubleday, Doran, 1949, pp. 13 ff. For a reverse point of view, see Frederick J. Hacker and 
Marcel Frym, “The Legal Concept of Insanity and the Treatment of Criminal Impulses,”” Cali- 
fornia Law Review, December 1949 (Vol. 37; No. 4), 575-591. Also, Sidney J. Tillim, “Mental 
Disorder and Criminal Responsibility,” J- of Crim. Law and Crimin., January-February 1951, pp- 
600-608. 
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possibility to do what is considered right and to abstain from doing what is 
considered wrong.” 

A case in England shows the utter sterility of leaving the question of moral 
responsibility to the jury. A man named Rivett had murdered the girl he was 
about to marry after he had had sexual intercourse with her. He gave himself 
up to the police and apparently had no remorse whatever. He stated that he did 
not know why he killed his victim, He was subsequently independently ex- 
amined by four psychiatrists, and all were of the opinion that he was “schizo- 
phrenic and certiftably insane.” At the court trial this diagnosis was not con- 
tested by the prosecution, But the evidence pointed out that the defendant did 
know he was murdering the girl. The case was handed to a jury and after an 
hour and a half it returned with a verdict of guilty. Rivett was hanged for his 
crime. The words of the Lord Chief Justice are worthy of repeating: 


The importance of this case, and it is one of importance, is that it gives this 
Court the opportunity to emphasize two matters of cardinal importance to the 
criminal law. The first is that . . . it is responsibility and not merely insanity 
that is the true test ... The second matter for emphasis is that it is for the jury 
and not for medical men of whatever eminence to determine the issue, Unless 
and until Parliament ordains that this question is to be determined by a panel 
of medical men, it is to a jury, after a proper direction by a judge, that by the 
law of this country the decision is to be entrusted.** 


The conflict shows that legalistic men talk in terms of cognition; medical men 
talk in terms of volition. This, in essence, is the conflict between courtroom 
procedure and the diagnoses of trained psychiatrists. 

It is important to remember that psychiatry made possible a new technique, 
anew philosophy of human behavior to be of service in understanding both the 
delinquent, and the nondelinquent. Even though the psychiatrist may be mis- 
taken in thinking that he holds the sole key to the problem of criminal causa- 
tion, he has enough to offer to be included in any group of trained specialists 
called into conference to examine a person charged with an offense against 
society. Just as the clinical psychologist is of value in ascertaining the intelli- 
gence of the delinquent by tests and measurements, the psychiatrist may be of 
real service in contributing his knowledge of the mental functioning of the 
individual. 

It is important, in this connection, to point out that there is usually no com- 
plete agreement in diagnosis among psychiatrists. This is no reflection on the 


30 For discussion of these tests, see Gustav Aschaffenburg, “Psychiatry and the Criminal Law,” 
J. of Crim. Law and Crimin., May-June 1941, pp. 3-143 also Walter Bromberg, Crime and the 
Mind. Philadelphia: Lippincott, 1948, pp. 30-40. 

31 The Rivett case involves a significant British crime and was written up under the title 
“Insanity and Responsibility,” by Professor Norval Morris. It appeared in the Modern Law 
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profession, nor is it a reflection on the profession that many fakers have posed 
as psychiatrists. The core of psychiatry and mental hygiene is certainly sound 
and is something of which medicine and social science may alike be proud. 
No other sociomedical movement of our generation holds so much promise 
for the relief of human suffering and a curative control of social ills. 

The partial disrepute into which psychiatry has fallen in connection with 
criminology has been due to the handicaps imposed upon it by courtroom pro- 
cedure and rules of evidence. In such an atmosphere the psychiatrist cannot 
function as a scientist. He can present his material only as answers to questions 
put by the attorneys, which means that he cannot present his report completely 
or coherently. 

We might say that the psychiatrist, as a scientist, should have resolutely re- 
fused to subject himself to the unscientific and emotional approach of con- 
ventional courtroom procedure, Yet, if he did this, the educational influence 
that he might have on the community would be largely destroyed, and 
the value of psychiatry in revealing the multifarious causes of crime would 
be obscured. Taking the other horn of the dilemma, the psychiatrists in the 
courtroom leave the impression that there is no general agreement among 
members of their craft on any fundamental aspect of medical psychology; and 
they suggest by implication that the most expert psychiatric opinion is as freely 
marketable as the services of a professional criminal lawyer. Then, these very 
lawyers, whose methods discredit psychiatry in the public mind, denounce the 
psychiatrists for vagueness, professional differences, and vain pretensions. 

Psychiatry has no quarrel with a rational and modernized brand of criminal 
law, such as might be drafted by men like Professor John B. Waite, Judge 
Jerome Frank, or the late Dr. George W. Kirchwey; but there is certainly a 
quarrel to the death between psychiatry and the conventional criminal law, 
based as it is upon the theory that the criminal is a free moral agent and at- 
tempting awkwardly to allot a certain measure of punishment to a definite 
crime, 

There is little possibility that psychiatry can be adapted to the procedure in 
the conventional jury trial. In the first place, the legal definition of insanity, by 
which the court is guided, is an intellectual and moral conception with no medi- 
cal significance whatever today. The old test of the power to differentiate be- 
tween right and wrong in an absolute and metaphysical sense is entirely foreign 
to the conceptions of the nature of the human personality held by dynamic psy- 
chology and psychiatry. There is a large number of mental aberrations with 
different systematology. Many of these are wholly emotional disorders with 
little or no impairment of intellectual faculties. 

In the second place, the psychiatrist is prevented by conventional courtroom 
procedure from making a complete report on the case, so that his scientific 
knowledge is frustrated by the limitations imposed upon its transmission. 
Finally, the effect of psychiatric testimony is rendered all but worthless in jury 
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trials because it deals with technicalities far beyond the mental grasp of the 
average jury. These three huge gaps leave little prospect of exploiting psy- 
chiatry successfully in the courtroom until the criminal law squares itself with 
the scientific notion of human behavior, accepts medical conceptions of in- 
sanity, adopts the slogan of making the treatment fit the criminal, abolishes 
jury trial, and hands the defendant over to a group of permanently paid experts 
solely interested in questions of medical fact and social protection. 

The Briggs Law of Massachusetts, passed in 1921, marked an enormous step 
in advance by taking the psychiatrist out of the courtroom and ordering him to 
make an examination of the defendant and submit his report in a complete 
form prior to the trial. This law, named for Dr. L. Vernon Briggs, noted psy- 
chiatrist of Massachusetts, provides that when a person in indicted by a grand 
jury of that state for a capital offense, or is indicted and is known to have been 
indicted for any other offense more than once in the past, or to have been pre- 
viously convicted of a felony, notice shall be given to the department of mental 
diseases. This department will then be called upon to examine the person to 
determine his mental condition and the existence of any mental disorder that 
would affect his criminal responsibility. The department then files a report to 
the clerk of court in which the trial is to be held. The examination must be 
made by two psychiatrists appointed for this purpose by the Department of 
Mental Diseases. One of the experts must be a member of the department. Ken- 
tucky, in 1938, and Michigan, in 1939, passed legislation similar to the Massa- 
chusetts law, but apparently these states use such provisions quite sparingly. 

As stated earlier (Chapter III), New Jersey passed a law in 1949 that makes 
it mandatory for a person convicted of committing certain types of sex crimes 
to be examined and if he is found to be suffering from some form of mental 
illness he must be committed to an appropriate institution as designated by the 
Department of Institutions and Agencies. But this applies only to sex offenders. 
Several states have developed legislation in recent years dealing with the sex 
offender. 

So far as situations in which insanity is introduced as a plea‘in murder cases, 
several states have taken action, following the example of Maine, which, for 
almost a century, has provided that the defendant be committed to a mental 
hospital for observation and examination prior to the trial. Hospital authorities 
may then testify as impartial witnesses and thus have a salutary effect upon 
the jurors who must decide the case. 

Six states, Maryland, Massachusetts, New Hampshire, New York, Virginia, 
and Wisconsin have statutes providing for commitment to a state hospital for 
observation to determine the question of the defendant’s mental capacity to 
stand trial, that is, whether he is rational enough to understand the nature of 
the proceedings and to aid in his own defense. In five states, Alabama, Colo- 
rado, Ohio, South Carolina, and Vermont, the statutes cover both situations, 
that is, whenever the defendant's plea is that of insanity, or when it seems that 
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his mental condition might make it impossible for him to stand trial. Wyo- 
ming enacted a law in 1939 providing for commitment to a county jail for a 
thirty-day period of observation prior to the trial. The Colorado law has 
proved most satisfactory since it specifically makes it mandatory for such a 
period of observation.** 

Important as these laws and the Massachusetts Briggs Law are, they repre- 
sent only the first step in putting psychiatry at the service of the courts in any 
effective manner. The next steps are: adopting a legal conception of mental 
disease that squares with medical knowledge; and substituting a permanent 
body of behavior experts for the archaic jury system. Until trial procedure in 
courts dealing with adult criminals is based on science rather than tradition and 
superstition, all that can be done is to introduce as much psychiatry as possible 
in those processes most accessible to scientific procedure. 

We have already gone much further in these respects in the juvenile court. 
There is no scientific reason why the causation of criminal conduct in the ju- 
venile should be regarded differently in principle or procedure from criminality 
in the adult. Child-guidance clinics attached to juvenile courts have few coun- 
terparts in adult criminal courts today. 

The adult court may call for an examination of some person alleged to be 
suffering from a mental illness, but the psychiatrist must report “sane or in- 
sane” and is forbidden to present his findings. And in many states where the 
results are permitted to be examined the courts must sentence to a prison be- 
cause the proper type of institution does not exist. The Heirens case in Chicago, 
mentioned earlier, is an example. This sexually and emotionally disturbed 
youth is even now serving an excessively long term in the Illinois state prison. 

It should also be emphasized that a person does not have to be technically 
psychopathic or overtly psychotic to be mentally warped or emotionally dis- 
turbed enough to commit crime. For example, what was the mental status of 
the Canadian jeweler who placed a time bomb on a plane in which his wife 
was traveling so he would be sure to kill her—an incident in which 23 persons 
were killed? He was convicted of first-degree murder and hanged. Minor 
warpings and persistent bad habits produce as much criminality as some deep- 
seated psychoses, and persons suffering from these misfortunes need psychiatric 
examination and special consideration before the law. 

The recent case in New Orleans of Louis Eugene Hoover, who killed an old 
man in a hotel room, attracted nationwide attention. Dr. H. W. Smith, both a 
medical doctor and a lawyer, and a member of Tulane University’s Law- 
Science Institute, entered the case to attempt to demonstrate that psychiatry 
often reveals that relatively minor offenders are dangerous to society and call 


32 See Henry Weihofen, “Commitment for Observation of Defendants Pleading Insanity,” 
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for special treatment rather than to be sent to jail or prison. Louisiana suffers, 
as do many of the states, from the outmoded M’Naghten rules.** 

While our states still have a long way to go to free themselves from the dead 
hand of legislators who lived and enacted laws long before the advent and 
fruition of psychiatry and clinical psychology, there are wholesome signs here 
and there throughout the country that point to a modicum of real progress. 
The psychiatric approach to criminality is a potent one, based on scientific 
postulates. The real job is to see that psychiatric services are introduced into 
the court trial with dignity and not through the degrading techniques now 
in use in most courts. 


MENTAL DISEASES, EMOTIONAL DISTURBANCES AND CRIME 


The above discussion leads us to perhaps the most important aspect of the 
psychiatric approach to crime, namely, just how prominent are the roles of 
mental disease and emotional disturbance in crime causation. Some early 
students ascribed crime to emotional disorder. Albert Morel held that crime 
is a product of mental degeneracy; Henry Maudsley viewed criminals as a 
product of moral insanity; and Raffaele Garofalo believed that criminals suffer 
from inherited moral degeneracy. 

But all of these views represented mere guesswork. In 1916, however, 
Bernard Glueck carried on his memorable study of 608 prisoners in Sing Sing 
prison. He found that 59 per cent of these were feebleminded, mentally 
diseased, or mentally abnormal. The feebleminded numbered 28.1 per cent; 
12 per cent were insane or mentally deteriorated; and 18.9 per cent were 
classified as psychopathic.” Frankwood Williams and V. V. Anderson later 
held that 77 per cent of the inmates of the New York County Jail and Prison 
were psychopathic or feebleminded. Recently, the Medical Director of the 
Federal Bureau of Prisons estimated that only about 15 per cent of the inmates 
of any prison for adults can be regarded as fully normal mentally. 

In an earlier connection we cited the study made by Ralph Banay of 
prisoners in Sing Sing prison for the decade 1930-1940, which showed 1 per 
cent insane, 20 per cent emotionally immature, and 17 per cent unclassified 
psychopathic.*® But, in all these studies, we do not know how many of these 
convicts, aside from those definitely feebleminded, developed their emotional 
disturbance as a result of their imprisonment. The phenomenon of prison 


psychoses is an involved one. 
There is no satisfactory body of evidence on the extent to which mental 


83 For an interesting plea for the adoption of science in the realm of legal procedure, the 
reader is referred to Hubert Winston Smith, “Concept of a Law-Science Program,” Proceedings, 
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disease or serious emotional disturbances account for the commission of the 
first offense, before one has been demoralized by prison life. On the basis of 
many studies of mental disease among convicts, who are the only criminals 
whose mental and emotional states can be ascertained, it may safely be stated, 
as we pointed out earlier, that about 25 per cent of the convict population give 
evidence of psychotic, psychoneurotic, neurotic, and emotionally disturbed 
traits. It may well be that this is not in excess of the proportion of this type 
in the general population. But we have no way of being certain since there 
is no reliable census of these mentally or emotionally unstable types in the 
general population. We may assume that there is less mental defect and 
mental disease among the vastly larger group of criminals who are not appre- 
hended and convicted. If this is the case, it is obvious that the criminal class 
as a whole is certainly as intelligent and stable, mentally and emotionally, as 
the general population. This does not, of course, nullify the fact that criminal 
conduct in any specific case may be due to abnormal mental or emotional con- 
ditions. The truth here can only be ascertained by a careful psychiatric 
examination of each individual case. Dr. Winfred Overholser examined 5,159 
defendants during the first fourteen years of the operation of the Briggs law 
in Massachusetts and found that 15 per cent were mentally abnormal and 
that the insane ranged from 3 to 8 per cent. 

Perhaps the most complete body of evidence relating to the mental, emo- 
tional, and personality traits of convicts is that assembled over a period of 16 
years by the Psychiatric Clinic of the Court of General Sessions in New York 
City and the Allegheny County, Pittsburgh, Criminal Courts as a result of 
the initiative of the distinguished psychiatrist, Menas R. Gregory. The fol- 
lowing table gives the result of these studies, covering over 15,000 cases: 


COMPARATIVE CLINICAL ANALYSIS OF 
CONVICTED OFFENDERS 


New York New York New York Pittsburgh 
Gen, Sess. Gen. Sess. Gen. Sess. Quarter Sess. 

1932-35 Incl. 1940 1948 1947-48 
Psychosis 1.5% 52% 1:08% 17.6% 
Mental Defective 2.4 1.8 3.6 4.2 
Borderline f 6.8 
PSYCHOPATIC PERSONALITY 
Schizoid 2.2 8 1.7 1.9 
Paranoid Piel -07 -16 15 
Cyclothymic 1.0 -41 8 
Sexual 4 8 82 1.0 
Constitutional Inferior 1.0 41 7-44 5 
Drug Addict Bs 2.8 2.1 
Alcohol Addict 2.5 6 4.2 8.8 

x 


Epileptoid 4 .07 .08 
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Hysterical Swindler 1.4 64 6 

Organically Unstable 4 ay) 1.4 5.1 
NEUROSIS 6.9 4. 5 6.9 
PREDOMINANT PERSONALITY TRAITS 

Aggressive 73 7.6 71 3.0 
Aggressive by Alcohol 4 71 35 1.2 
Aggressive due to Inferiority 38 i7 1.2 
Emotionally Unstable 11.3 2.3 44 17.9 
Unethical (Criminal type) 25 79 55 

Shrewd 1.7 4-4 

Adolescent Immature 7.2 10.1 16.0 1.8 
Adult Immature 3.1 3.8 7:7 35 
Egocentric 53 2.3 3-4 5 
Shiftless, Hedonistic 8.4 8.6 17.05 1.2 
Weak and Suggestible 5.2 2.3 .08 4 
Dull Adynamic 25 T 

Nomadic 9 8 .08 

Primitive 1.0 7 38 5 
Adjusted to Low Cultural Level 3.6 12.3 6.4 

Adjusted Personality 17.2 17.4 1.7 6.5 
No Diagnosis 1.4 
TOTAL CASES USED 9958 2626 2537 58988 


The higher percentage of those with serious mental disturbance in Pitts- 
burgh courts is accounted for by the fact that all persons were examined by 
the clinic, whereas in the New York cases all defendants pleading insanity 
were examined at Bellevue Hospital and not by the clinic whose findings are 
in the table. 

One of the most important generalizations to be drawn from this material 
is that personality traits and emotional disturbances that may favor criminality 
do not have to involve overt psychoses or serious psychoneuroses. They may 
be only strong or stubborn emotional disturbances which, in connection with 
the situation at the time of the crime, suffice to impel to delinquent action. 

This means that the legal test of insanity, even if judged by the scientific 
methods involved in the Briggs law, is not adequate to cover the matter of 
individual responsibility for crime. Emotional compulsions sufficient for that 
may coexist with fairly normal intellectual states. It also means, of course, 
that the M’Naghten rule, previously discussed, is even more irrelevant and 
superficial as the basis for estimating individual responsibility for criminal 
conduct. 

The conclusion is inescapable that definite sentencing to a fixed term on the 


86 Walter Bromberg, “Personality Factors in Crime,” in E. T. Stromberg, Ed., Crimes of Vio- 
lence, University of Colorado Press, 1950. p. 18. 
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basis of alleged personal responsibility does not accord with elementary fact, 
sense, or logic in the circumstances. The handling of a convicted criminal, 
the determination of the time he should serve, and the prospect of rehabilita- 
tion are matters that can only be decided by a behavior clinic that can take 
cognizance of all behavior and personality traits as well as obvious psychotic 
disabilities. Mental responsibility for criminal action is a far more com- 
plicated matter than the mere issue of sanity or insanity, however scientifically 
these may be determined. Emotional disorganization is far more important 
as a factor in crime causation. 


PART III 


Criminal Justice in Operation 


a 


CHAPTER XII 


Apprehending Suspected Criminals 


THE LEGAL POWERS OF THE POLICE 


THE CRUCIAL RELATIONSHIP of the police system to the restraint of criminals gives 
special interest and significance to the books and articles written during the 
past fifteen years on such topics as police training, the selection of capable men 
for the police force, and the separation of police systems from political control. 
During this period the Federal Bureau of Investigation has expanded its 
methods of collecting and integrating statistics on crimes committed and ar- 
rests made throughout the country that are supplied by the various chiefs of 
police. 

To the average citizen the police represent law and order, the bulwark be- 
tween the citizen and the criminal world. Students of criminal justice recog- 
nize that the efficiency of the legal machinery depends basically upon the type 
of work done by the police. Respect for law and order is predicated in the at- 
titudes of the public toward the police system. Years ago Raymond B. Fosdick 
said of the American police system: “Nowhere else in the world is there so 
great an anxiety to place the moral regulation of social affairs in the hands of 
the police, but nowhere are the police so incapable of carrying out such regu- 
lations,” 

Such confidence in our police hasbeen bitterly disastrous in recent years; our 
high crime rate and the evidence of corruption, exposed by crime investiga- 
tions, are solemn indications of misplaced public trust. The typical American 
is almost childlike in his faith in laws. Thousands of them are passed annually, 
most of them having to do with personal morality or with the regulation of 
ordinary everyday behavior. And we expect the humble police officer to enforce 
these unenforceable laws, In fact, we expect the police officer to make arrests 
when, by law, he is not permitted to do so; then we condemn him if he does 
not make the arrest and excoriate him if he violates our constitutional rights. 
Under what circumstances may the police officer make an arrest? What are the 
limitations placed on his authority? 

In general, an arrest for a felony (a serious offense) may be made with or 
without a warrant: a police officer or a citizen may arrest without a warrant 


1 Raymond B. Fosdick, American Police Systems, New York: Century, 1920, p. 48. 
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if he actually sees a felony committed or if he has reasonable grounds for be- 
lieving the person is guilty of the offense. For misdemeanors, the police officer, 
or private citizen, may arrest without a warrant if the offense has been com- 
mitted in his presence. But if he has not seen the offense committed, he must 
have a warrant. The above procedure is, in general, commonplace practice, but 
the matter is regulated by statute in the various states. 

A warrant is a written order in the name of the people, signed by a magis- 
trate, and calling for the arrest of the person named on the grounds stated 
therein. If the person who is to be arrested is not known by name, the law per- 
mits the insertion of a fictitious name in what is known as a “John Doe” war- 
rant. The Fourth Amendment of the Bill of Rights safeguards the private 
citizen from being arrested in his own home or of having his home searched 
without a warrant. But rulings by the Supreme Court in recent years have 
whittled away so much of that sacred right that many champions of freedom 
are greatly alarmed. 

Arresting on suspicion, known officially as detention, is widespread. It is 
also suspect. Thousands of persons are questioned every day in this country 
and a large proportion of them are released without formal charges being 
made against them. Detention, or arrest on suspicion, means that a police of- 
ficer may stop a person whom he reasonably suspects of committing a crime, 
demand his name, address, or his reason for being at the particular place. Such 
persons making “unsatisfactory replies” may be requested by the officer to ac- 
company him to the precinct station for further questioning or investigation. 
This procedure is not known as an arrest in police circles and is justified by 
apologists for the police in the interest of public safety. 

Whether or not detention is sound practice is a moot question. Obviously 
police officers should have some authority to “detain” suspicious characters. Yet 
the law is vague on this important subject. Detention conflicts with the political 
ideal that persons are innocent until proved guilty. The police officer, if per- 
mitted by law, could detain anyone he pleased without any evidence whatso- 
ever. The “detained” person, however, has the constitutional right not to 
answer any question asked him by the officer. 

At common law the police officer has no right to search or frisk the suspect 
before actually arresting him. Thus, a “detained” person or one arrested on 
suspicion may not legally be searched or frisked for a weapon. The person de» 
tained may legally resist and may “oppose force with force and,kill if necessary 
to protect his own life or limb.” This practice comes down from historical 
times but is outmoded today since a person can no longer defend a prosecution 
for murder or felonious assault on the grounds that his resistance was legal.” 


2 See Lester B. Orfield, Criminal Procedure from Arrest to Trial. New York: New York Uni- 
versity Press, 1947, pp. 28-29. For further details see Rollin M. Perkins, “The Law of Arrest,” 
Elements of Police Science. Chicago: Foundation Press, 1942, Chapter XII. 
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THE HISTORY OF THE POLICE 


The history of the police is an interesting story. The early colonial guardians 
of peace and security were known as watchmen or “watch and ward.” This 
office may be traced back to the constables and night watchmen who guarded 
English cities. Fosdick tells us that, as early as 1636, Boston had its watchmen 
in addition to its military guard. New York (New Amsterdam) and Phila- 
delphia soon followed the example set by New England towns. So, by the year 
1700, we find citizens serving as night watchmen or paying substitutes to fulfill 
their municipal duty. In New York, the watch were known as the Ratel- 
wacht, so called because they carried a rattle. In most towns the watchmen car- 
ried lanterns. 

The transition from the night-watch to the organized metropolitan police 
force was evolutionary. Following the lead of the city of London, which or- 
ganized its uniformed force in 1829 through the insistence of Sir Robert Peel, 
the larger American cities began to give attention to the establishment of an 
organized force. In 1833, Philadelphia made abortive attempts to establish a 
city-wide force when it created a short-lived unit of 24 police officers under 
provisions of the will of Stephen Girard. In 1844, New York created a suc- 
cessful day and night police system. This system is the basis of the nation’s 
modern police organization.’ 

The early police in the United States were not very high-grade material. The 
various groups fought among themselves. A keen rivalry existed between the 
day and night shifts, such as was found in the early days between the rival 
volunteer fire companies. They wore nondescript clothing, and, as a writer in 
1853 said: “And look at their style of dress, some with hats, some with caps, 
some with coats like Joseph’s of old, parti-colored. If they were mustered to- 
gether they would look like Falstaff’s regiment.” Those opposed to putting the 
police in uniforms considered it “un-American,” “un-democratic,” “milita- 
ristic,” “King’s livery,” “a badge of degradation and servitude,” or “an imita- 
tion of royalty.” 

The organization of the police was the signal for groups of “pluguglies” and 
other gangs in New York and other cities to war on the hapless guardians 
of the law. Their authority meant nothing to these hoodlums, who precipi- 
tated a fight on the slightest pretext. There were mob riots in all the cities, 
and the police became the butt of ridicule. In Philadelphia, organized bands 
of ruffians and thieves were associated under such names as “The Blood 
Cubs,” “The Rats,” and “The Schuylkill Rangers”; in New York they were 

3 There is controversy regarding the “first” police units. Consolidation of day and night watches 
under one administration occurred in New York City in 1844, in Chicago in 1851, in New Or- 
leans and Cincinnati in 1852, in Boston and Philadelphia in 1854, and in Baltimore and 


Newark in 1857. Uniforms did not come into general use until 1855. See Donal E. J. Mac- 
Namara, “American Police Administration at Mid-Century,” Public Administrative Review, 


Vol. X, No. 3, pp. 181-189. 
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known as “The Bowery Boys,” “Five Point Gang,” “Dead Rabbits,” and other 
colorful titles. 

These gangs made life miserable for the early metropolitan police, and the 
force had to be men “of strong backs and weak minds.” This heritage from 
the early police system has taken one hundred years to eradicate. Political 
leaders soon enlisted the services of the police in controlling the vote of their 
respective cities and wards. 

With the growth of population in the metropolitan areas and the incidental 
growth of crime, separate day and night police had to be developed. These 
gradually came under a unified control of a chief or commissioner, usually ap- 
pointed by the mayor. During the latter part of the nineteenth century many 
conscientious and capable commissioners of police developed what was earlier 
a crude “rabble-in-arms” into a disciplined professional corp of guardians of 
the law and of society. In more recent years police training schools and crimi- 
nological laboratories have been established, all measures designed to stream 
line our modern police systems. 


ORGANIZATION AND DUTIES OF THE POLICE 


There are several types of police organization found in American cities of 
over 10,000 population. According to Donal E. J. MacNamara, noted authority 
on police work, these are: control by a state-appointed administrator or board, 
as in Baltimore; St. Louis; Boston; Kansas City and St. Joseph, Missouri; Fall 
River, Massachusetts; Lewiston, Maine; and a number of New Hampshire 
cities; integrated into a department of public safety along with other protective 
services, as in Philadelphia; responsible to a member of a city commission 
designated as police or public safety commissioner, as in Newark, Birming- 
ham, and other commission-form cities; by an independent elected chief, as in 
Loredo, Texas; Santa Ana, California; West Palm Beach, Florida; and some 
other smaller cities; responsible to a city legislative body, as in Atlanta; Char- 
lotte, North Carolina; Jacksonville, Florida; Corpus Christi, Texas; and some 
20 other cities; responsible to a “strong mayor,” as in New York City and Chi- 
cago; responsible to a city manager, elected by the city council or chosen 
through civil service examination, as in Cincinnati; Oakland, California; Fort 
Worth, Texas; Lowell, Massachusetts; Miami, Florida; and most manager 
cities: and responsible to a board or commission under a “weak mayor” form, 
as in Los Angeles, San Francisco, and a score of other smaller places.* 

In our larger cities, the police are usually divided into two groups: the uni- 
formed patrolmen and the detectives. The former are usually employed in 
those duties dealing with public order and civic protection, As Graper de- 


4 Loc. cit., supra, pp. 182-183. For additional information regarding police organizations, see 
Elmer D. Graper, American Police Administration. New York: Macmillan, 1921, Bruce Smith, 
Police System in the United States (rev. ed.). New York: Harper, 1949, and O. W. Wilson, Police 
Administration, New York: Macmillan, 1950. 
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scribes this arm of service: “The uniformed force is essentially an observing, 
protecting, and reporting agency.” The detective division is “essentially a 
secret service for ferreting out crime and for keeping the city as free as possi- 
ble from the criminal elements.” In the larger cities, about two-thirds of the 
officers are uniformed and serve as patrolmen or traffic officers. Usually the city 
is divided into precincts, although some of the larger metropolitan areas are 
made up of inspection districts, which are divided into precincts. In the smaller 
towns, there is usually no such division, all patrolmen, as well as detectives, 
working out of police headquarters. 

In all cities, the traditional unit of police service is the patrol beat or post, a 
geographic unit over which the patrolman walks. He is supposed to know the 
area of his beat thoroughly, not only the streets, alleys and vacant lots, but the 
inhabitants as well. He is often familiar with virtually everyone on his beat, 
although in some cities he is changed around so often that this is impossible. 
While the patrolman is getting accustomed to his beat, the criminal element 
in that neighborhood is also watching his habits. They soon learn his move- 
ments, the time of the night when he rings in or reports to headquarters, and 
where he “hangs out” during the long hours he is supposed to be on duty. This 
information is highly important to the professional criminal, and the ease with 
which he attains it is one of the serious objections to the outmoded system of 
patrolling the city. 

Above the patrolman is the sergeant, whose duty it is to supervise a number 
of officers who walk a beat. This is theoretically a check on the patrolman, but 
sergeants usually meet their patrolmen at designated times, so that there is no 
surprise and no real check-up. Above the sergeant is the lieutenant who has 
charge of the police precinct in the absence of the commanding officer, He is 
also expected to “keep watch” over patrolmen and sergeants. Above the lieu- 
tenant is the captain, in complete charge of the precinct and responsible for the 
crime conditions in that neighborhood. Over the entire system is the Chief of 
Police, the Commissioner, or Director. Frequently he has assisting him a 
deputy chief or an inspector. Usually the latter is in charge of administrative 
details, keeps the records, and assumes charge of the office when the chief is 
away. 

In smaller towns and cities, there is no such differentiation as exists in a 
larger metropolitan area between uniformed patrolmen and detectives. We 
ordinarily think of the detective spending all of his time solving the large city’s 
most serious and baffling murders, but, in reality, most of his work deals with 
crimes involving loss of property—robberies, burglaries, larcenies, frauds, and 
swindles. Except in the larger cities, the detective personnel is, as a rule, no 
more intelligent or better trained than the average of the patrolmen in uniform. 
Many are chosen for detective work because of some conspicuous arrests or 


5 Op. cit., p. 123. 
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outstanding bravery in line of duty. Others are political appointees, and still 
others are employed because they have special aptitudes for investigation, They 
seldom have any specific training for their work; more likely they possess only 
an interest in sleuthing. 

Detective work is attractive to the police rookie, so he fondly gazes on that 
branch as his ultimate goal. Since there are few cities where any training is 
available for this work, the only way the patrolman on his beat can be trans- 
ferred to the detective bureau is through pull or some conspicuous service. 
There is frequently considerable jealousy between the uniformed men and the 
plain-clothesmen, and between the different groups of detectives. This goes 
beyond emulation and is definitely inimical to the efficiency of the system. 

Traffic control, as part of the policeman’s duties, has emerged in recent years. 
However, there was a crying need for some sort of traffic regulation even prior 
to 1903, when the first police regulations were promulgated for the control of 
street traffic in New York City. Today we accept traffic regulation as one of 
the major responsibilities of the police system, but here we are especially con- 
cerned with the policeman’s work in combating crime. 

The police system in this country gradually became a salient element in 
partisan politics and political spoil. In many cities this condition still exists. In 
the past, those who applied for jobs on the police force were often chosen not 
for intelligence or integrity, but for their ability to work with political hench- 
men and hangers-on of the bosses of the organization. The whole system of 
selection and advancement encourages corruption and special favoritism, 
which has been notoriously stimulated by the problems of vice such as gam- 
bling and prostitution, Even civil service has not eradicated special pull or 
consideration since, in many cities, the civil service commission appointees are 
subservient to the political organization. 

There are plenty of debatable issues involved in the reform of our methods 
of repressing crime, but the police problem is not among them. It is a practical 
matter that admits of no evasion. Unless we can provide a police personnel more 
intelligent, expert, and incorruptible than we have had in the past, we face the 
dissolution of orderly social relations. For evidence that efficient and honest 
police administration is possible we need only turn to Canada and Great Brit- 
ain, In fact, we may point with considerable pride to our own Federal police 
agencies such as the F.B.I., the Treasury Department (T men), and the postal 
authorities. Efficiency and integrity are the hallmark of their careers and opera- 
tions. 

6 The American public rarely hears of the activities of these groups. The reader is referred to 
Elmer L. Irey and William J. Slocum, The Tax Dodgers. New York: Greenberg, 1948, for an 
account of treasury department investigators; and to a series of articles by William J. Slocum, 
“The Postal Inspectors: Nobody Beats the Law,” Collier's Magazine, January 14, 1949—February 


11, 1950. For an analysis and comparison of the activities of these agencies, see Arthur C. Mills- 
paugh, Crime Control and the National Government. Washington, D.C.: The Brookings Institu- 
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The chief criticisms of the American police, all of a serious nature, are: (1) 
their subservience to political bosses through a system peculiar to American 
cities: (2) lack of professional training, clear differentiation between the patrol- 
man and the detective, ignorance of the law and of the duties inherent in their 
jobs; and (3) their ruthless “third degree” methods. We shall now examine 
in more detail these great faults of the American police, which make it almost 
impossible to stamp out crime as we know it. 


SUBSERVIENCE OF THE POLICE TO THE POLITICAL BOSSES 


The system of which the police are a part is honeycombed with corruption, 
graft, and partisan politics. This alliance is indigenous to this country and is 
one of the costs of democracy and party politics. With the growth of the great 
political machines, it was natural that the policeman on his beat should be en- 
listed to get out the votes and, if necessary, to promise the hesitant citizen cer- 
tain concessions for supporting the party. Thus, the patrolman often became 
a tool of the dominant party. 

When the political bosses began to assess certain dubious professions operat- 
ing in the large cities, in order to build up a war chest to keep the party in 
power, they offered police protection in return for this financial support from 
gamblers, prostitutes, and other less obnoxious small-time trades. This system 
could not work without the loyal support of the policeman on his beat. It was 
his task—whether he liked it or not—to collect this “hush money” and turn it 
over to his superiors. As the system grew, it reached into every conceivable 
shady occupation, including the operation of punchboards, pinball machines, 
burlesque shows, dog races, and so forth. 

‘The next step in building up the system was to allow the policeman a certain 
small share of this hush money or graft, often referred to as “ice.” His duty 
now was to collect the weekly sum, deduct his share, and pass on the remainder 
to be split between the higher-ups. After the sergeant, captain, and inspector 
took out their share—the amount pyramided from the many patrolmen up to 
the top—the politicians controlling the organization pocketed the remainder. 
If the city was a large one, the illicit levy was huge. 

Once the patrolman yielded to the temptation of playing this lucrative game, 
he was lost. Yet, if he demurred, he was assigned to “Siberia,” a beat in “the 
meadow,” and was seldom cited for promotion. This was frankly admitted dur- 
ing the Hines trial in New York, when it was stated that police officers were 
shifted about if they interfered with the favored racketeers. The rookie police- 
man might enter the system with perfectly good intentions, but if he was to 
succeed, he had to succumb to this vicious system of graft. Consequently, not 
only vice and graft flourished, but crime as well. Criminals tended to hide away 
in gambling joints and bawdy houses where they were known and were rea- 
sonably certain the police would not molest them. 

In the early days of the system, the political higher-ups were definitely in 
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control of the situation. But, as the game began to be played for higher stakes, 
the powerful gambler or the leader in the syndicate that operated organized 
gambling and controlled prostitution soon became the master and dictated not 
only to the police but also to the higher political incumbents. These frequently 
included the mayor, many of the judges, the district attorney, and even state 
officers, up to and including the governor. In such a web of corruption, how 
did the poor patrolman on his beat count? He, in his small way, was enmeshed 
in the toils of a grim game so that, if he refused to play or if he played it half- 
heartedly, not only his job but his life was jeopardized. 

Lest the reader assume an attitude of doubt concerning this political game, 
we quote from Professor Frank Tannenbaum’s Crime and the Community: 


A police official said that “It is just as necessary for a handbook or a gambling 
house to pay for protection as it is for a saloon or restaurant to pay for a city 
license. Any joint which is not paying for protectionsis promptly raided and 
closed. If a place is running, everybody is satisfied that it is paying.” 


The police appear to be largely impotent in the large cities where great 
gambling combines flourish—Chicago, Los Angeles, New York, Kansas 
City (Missouri), Miami, and other places. The pattern is the same in hundreds 
of localities. Sensational exposures were made in the Brooklyn investigation of 
1950 that bear out this corrupt activity of police who are enmeshed in the 
tentacles of big-time gambling. Bookie Harry Gross told Judge Samuel S. Lei- 
bowitz that “a bookmaker can’t operate without protection.” He admitted 
paying one million dollars annually for police protection. It was pointed out 
that 30 cents of each dollar collected by the bookie goes to the police.’ The 
Brooklyn investigation linked several police officers with the gambling syndi- 
cates and brought into the picture a new police chief, Thomas A. Murphy, the 
successful prosecutor of Alger Hiss. The Kefauver Committee found evidence 
of this collusion in practically every city where hearings were held. 

In an earlier similar investigation in Philadelphia (1928), dishonest police- 
men were exposed by the dozen. This corrupt tie-up between the officers of the 
law and the criminal element occurs everywhere some of the time, and some- 
where all of the time. It is only the exception that is publicly exposed. Yet it is 
common knowledge and sometimes makes our metropolitan police simply 
a pawn of corrupt politicians and vicious criminal syndicates. 

Aside from the graft money taken from illicit operators by the police, there 
is the malicious practice used by the policeman on his beat to “shake-down” 
legitimate business men. This is a widespread technique and many police 
officers believe that this is an ethical area in which they may operate as a 
perquisite of their profession. Included in these practices are “accepting” 

‘Frank Tannenbaum, Crime and the Community. New York: Ginn, 1938, p. 97 

8 The New York Times, October 8, 1950, p. 10E. For conditions in Chicago, Washington, and 


Baltimore, see the two books by Jack Lait and Lee Mortimer, Chicago Confidential, 1950, and 
Washington Confidential, 1951. New York: Crown Publishers, 
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weekly sums of money for “helping the merchant count his money” on 
Saturday nights; accepting or expecting merchandise at wholesale prices, or as 
outright gifts, attending all sorts of public entertainments free of charge, and 
tips and gratuities for services performed in the line of duty. Merchants who 
do not play along with the cops in their neighborhoods are likely to find them- 
selves in embarrassing situations, such as frequent visits from city inspectors 
that result in their being forced to make needless repairs, new plumbing, or 
complete renovation of their places of business.° 

It is easy to urge that the police be taken out of politics but it is hard to bring 
about such a sweeping reform. Possibly setting up a centralized system like 
the Canadian Mounted Police or an extension of our own state constabularies 
will bring about the desired end. So long as we have political parties currying 
favors to the voters through patronage, Christmas baskets, the “fix,” social 
privileges, etc., and so long as we have the organized well-oiled political ma- 
chine that appears to be necessary in our democratic government, we shall 
never be able to eliminate graft from politics and divorce the police function 
from the politicans.*® 


LACK OF TRAINING AND IGNORANCE OF THE LAW 


The policemen of the past, as we have pointed out, were appointed because 
they could fight, and because they were strong enough to cope with the gas- 
house gang or the hooligans of the community. They were poorly paid, and 
the mental requirements were low. If they looked good in a uniform, so much 
the better, for then they could be called upon to lead the innumerable parades 
that are so characteristic of metropolitan life. A police rookie was not expected 
to know anything about the law. He could pick that up by word of mouth. 
Gradually, manuals were developed for the benefit of the new recruit, but all 
too frequently he was not able to digest the various rules and regulations in 
these booklets. 

Police equipment was scarcely satisfactory when it was first furnished 50 
years ago. The policeman had a night stick or club, perhaps a blackjack, and 
in more recent times, a revolver. He was forced “to pound a beat” so that his 
habits became well known to the burglar or stick-up man who wished to pay 
a visit to that particular neighborhood. When Officer Murphy rang in at one 
corner of his beat, the criminal was operating at another. This state of affairs 
still persists in nearly every American city. 

In more recent years, a number of the larger cities have kept up-to-date in 
equipping their police, so that they are more capable of dealing with the armed 
criminal. Motorcycles, fast squad cars, teletype, radio, and other recent inven- 
tions have made a real contribution to law enforcement. But this streamlining 


® This activity of the police is cogently discussed by Don L. Kooken in an article “Ethics in 
Police Service,” J. of Crim. Law and Crimin., May-June, July-August 1947. 
10 See Life, November 29, 1948, pp. 95-103, for an account of how this works in Chicage. 
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of police methods has its drawbacks. Removing the patrolman from his beat 
elicited apprehension among pedestrians and property owners. The American 
people like to believe they are protected against hoodlums and thieves at all 
times, In Cleveland, after a “wave” of assaults on women by street thugs, the 
director of police was forced to put the police back on their beats.’* 

The charge that the American police is inefficient is perhaps unfair in the 
light of the courageous efforts on the part of many police administrators, but 
it is a charge that can easily be substantiated, Professor Robert H. Gault, com- 
menting on the inefficiency of the police, cites figures from various commissions 


that studied the problem: 


If methods of detection are but 25 per cent effective there are three chances 
of escape to one of being caught and many there are who will ignore the one 
chance or guard against it and confide in the other three . . . And what are the 
chances to be reckoned with in the United States may be indicated by a few 
figures from the recent Crime Survey of Missouri. 

In St. Louis in one year the ratio of robberies to punishment therefor was 25 
to 1. In Kansas City it was 28 to 1. In respect to burglaries in the former city 
the ratio was 25 to 1, and in the latter 118 to 1. The survey found 10,540 cases 
of felony. Of every 100 who committed felonies 81 escaped arrest. There were 
four chances of eluding capture out of every five. 

In Chicago during 1926, 21,301 robberies and burglaries were committed, 
but within the same period only 4,129 robbery and burglary prosecutions were 
commenced. In other words, 80.6 per cent of the persons who committed the 
offenses were not caught. According to the Illinois Crime Survey the police 
manage to catch, on the whole, only about 20 per cent of those who commit 
felonies.1? 


We noted earlier (Chapter II, p. 61) the study by C. C. Van Vechten of 
610,000 reported offenses in which arrests were made in only 25 per cent of the 
cases, convictions in only 5.5 per cent, and prison sentences in only 3.5 per cent. 

Let us examine the figures submitted by the FBI showing the number of 
offenses known to the police in 1949. (Uniform Crime Reports, Vol. xx1, No. 1, 
1950, Table 19, p. 57). We note that of 456,594 serious offenses, 124,282 
were cleared by arrest. Of this number, 57,267 were found guilty as charged 
and 7,775 pleaded guilty to a lesser charge. This represents 71.4 per cent of those 
held for prosecution. But of the number of offenses known to the police, it 
means that only 14 per cent ended in the conviction of the offenders. Of the 
number of persons arrested for these offenses, 52 per cent were found guilty. 

In justice to the police we include here an interesting observation made by 


11 See “Cleveland’s Thugs Crawl in the Cracks of the Sidewalks,” by Howard Whitman, in 
Collier’s Magazine, February 25, 1950, pp. 16 ff. This article is a part of a series devoted to 
“Terror in our Cities.” 

12 Robert H. Gualt, Criminology, Heath, 1932, pp. 359-360. The quotation about the Illinois 
Crime Survey is from Arthur V. Lashly, “The Illinois Crime Survey,” J. of Crim. Law and 
Crimin., Vol. 20, February, 1930, pp. 588-605. 
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Bruce Smith, an authority on police methods. Stating that it is traditional for 
the public to be more concerned about crimes of violence than about crimes 
against property, the police have assumed this attitude also. Thus their record 
of clearing crimes against the person is much better than those against prop- 
erty. Crimes against property are also much more difficult to clear because they 
are committed through stealth. Professor Smith states that about 80 per cent 
of the crimes against the person are cleared by police action and 85 per cent of 
the homicides. On the other hand, only about 4o per cent of the robberies are 
cleared and 30 to 35 per cent of the burglaries.** 

But the police frequently show themselves to be inefficient by “running in” 
thousands of persons who are subsequently released. ‘This charge is frequently 
made by students of the problem. Calling this practice “trial-and-error” arrest, 
Ernest J. Hopkins, in his revealing book, Our Lawless Police, shows that this 
is done to cover up police inefficiency; out of many arrests “on suspicion,” some 
small percentage may prove guilty of something. 

Aside from the cases of more or less deliberate false arrest, we find that many 
are arrested by inept police officers who fail to impress the presiding magistrate 
with the potential guilt of the arrested persons so that they are subsequently 
released. A third group is squared cases: serious offenders arrested on suspi- 
cion of having committed a felony, whose offenses are changed to misde- 
meanors and then frequently dropped altogether. Commenting on this 
device, Hopkins states, with a word of caution: 


The third factor is the “squaring” of cases... . This . . . . deals with felony 
cases only; and when a felony accusation is “squared,” the prevailing device is 
the “changed charge”—the reduction, first, of the felony charge to a misde- 
meanor, before it is dropped altogether. Serious [felony] charges are seldom 
“squared” outright, except where the complaining witness disappears. . . . 
Do not exaggerate it .. . merely because graft and “squaring” are better adver- 
tised than enforcement lawlessness.** 


What is the remedy in this situation? The answer is easy enough but getting 
general action is slow and difficult. If the American police are to measure up 
to their responsibility, the citizen must become alert to the problem and de- 
mand reform, This will call for the setting up of professionally trained police 
and a complete break with the political machine. During the past few decades 
a corps of police specialists have emerged, due to the pioneer efforts of such 
men as August Vollmer of Berkeley, California and Bruce Smith, noted 
authority on police administration. Men at the top levels should be selected on 
a nationwide basis and rank-and-file rookies from carefully built examinations. 
Opportunity for promotion should be generous, based primarily on efficiency, 
dependability, and in-service training—not on the basis of seniority. 


18 Op. cit., pp. 44-45- . 
14 Ernest Jerome Hopkins, Our Lawless Police. New York: Viking Press, 1931, pp. 81-82. 
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One of the most healthful signs is the gradual increase of police-training 
schools which has had its impetus primarily in the mid-west and west. Such 
schools as the Northwestern University Traffic Institute, the Delinquency Con- 
trol Institute at the University of Southern California, the police institutes of 
the Universities of Iowa, Washington, and Louisville, the vocational programs 
at San José State, Fresno State (both in California), Michigan State, Wash- 
ington State College, and others, point to one direction whereby young men, 
looking for a career in police work or crime control, may find training on a 
high level. 

‘A second line of attack is the coordination of effort having as its ultimate 
objective the elimination of thousands of small, inefficient local police units 
which bedevil the entire field of law-enforcement. This can be realized by ex- 

anding overall metropolitan areas such as New York, Los Angeles and Phila- 
delphia, and by strengthening the state constabularies. 


CRUELTY OF THE POLICE—THE THIRD DEGREE 


The third general charge lodged against American police is their cruelty in 
making arrests and in attempting to get confessions from suspects or evidence 
from witnesses. This charge has been repeated so often and substantiated by so 
many students of the problem that denials from police or their friends have 
little meaning. 

One of the blots on the good name of our democratic government is the 
third degree. The American Bar Association’s Committee on the Lawless En- 
forcement of the Law, in its 1930 report defined third degree as the “rigid and 
severe examination of men under arrest by police officers or prosecuting at- 
torneys or both.’ The report added that the device “is in use almost every- 
where if not everywhere in the United States.” Bruce Smith, in his book deal- 
ing with police administration and methods, is caustic in his criticism of force 
or intimidation in extracting confessions from suspects.”° 

It is assumed by the American people that the third degree is used only in 
extreme cases. They are all too ready to condone drastic police measures that 
are really necessary to eliminate or clear up crimes. But, of course, what is 
necessary is purely subjective, arbitrary, and capricious. 

The term third degree is vague because it is not descriptive. Ernest J. Hop- 
kins makes this clear by the suggestion: “Do not ask whether the police use 
the third degree, but put the query rather, ‘What methods do the police follow 
in getting a man to confess? How are felony suspects treated during the period 
after arrest and before the police bring them to court?’ 7 


15 The term third degree is believed to have been suggested by the third Masonic degree. It 
was first used by a police officer of Washington, D.C., Major Richard Sylvester, who referred to the 
arrest as the “first degree,” the transportation of the suspect to a place of confinement as the 
“second degree,” and his interrogation as the “third degree.” 

18 Op. cit, pp. 10-14 and pp. 342-346. 

11 Op, cit., p. 189 
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The reader may find much evidence concerning specific cases of third degree 
in the writing of Ernest Hopkins and Emmanuel Lavine.** Innumerable in- 
struments are used to beat a suspect into submission; rubber hoses, clubs, elec- 
tric shocks, fists, and kicks in various parts of the body, notably in the groin. 
Not infrequently men must be hospitalized under the torture to which they 
are subjected. A classic story is related by Lavine. A Pole could not be beaten 
into confession by ordinary methods. So the detectives responsible for his arrest 
took him to the office of a complaisant dentist and tied him to the chair. As 
Lavine tells the story: 


When he was tied more securely and hopelessly than a wild steer at a 
Madison Square rodeo, the dentist carefully selected an old dull drilling burr 
and began slowly drilling into the pulp chamber of a lower rear molar in the 
region of the nerve. As he got deep into the area, he kept turning the burr from 
side to side. The Pole squirmed in agony, and the perspiration poured from 
his face and neck in copious quantities. . . . The Polish bird carried a neatly 
filled molar with him to Sing Sing, as a souvenir from the “make-’em talk” 
club, +° 


The late Oswald Garrison Villard stated that the Chief of Police of Seattle 
described “an electrically wired carpet covering the entire floor of the cell. 
When the current is turned on, sparks fly and the prisoner leaps into the air, 
screaming in agony. . . . It is not fatal, its effects are not lasting, and it leaves 
no marks.”””° 

The technique of the third degree is insidious, because those defending it 
frame their own definitions of severity, adequacy, and physical or mental pain. 
They even argue that hardened criminals expect it and do not feel pain as 
acutely as other persons. 

Arguments in favor of the third degree that assume that such methods are 
used only when necessary, imply that certain fundamental rights should be 
denied those whom the police reasonably consider guilty of serious offenses. 
It is difficult for some citizens to see what a dangerous philosophy there is in 
this implication. 

The most significant report on the third degree technique was offered by 
the famous Wickersham Commission." Figures submitted to this committee 
by the Voluntary Defenders Committee of the city of New York show that of 
1,235 cases defended in court trials by this organization in 1930, there were 289 
defendants (23.4 per cent) who proved to the satisfaction of the agents that 
they had been beaten by the police, either upon arrest or in the back rooms of 
the various station-houses. Of the 289 who were thus maltreated, 140 had had 


18 Emmanuel Lavine, The Third Degree, Vanguard Press, 1930. 

19 Op. cit., pp. 63-65. 

20 Oswald Garrison Villard, “Official Lawlessness,” Harper's Magazine, Vol. 155, October 
1927, p. 611. 

21 Report on Lawlessness in Law Enforcement, Report No. II, National Commission on Law- 
Observance and Enforcement, Government Printing Office, Washington, D.C., p. 931, 
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prior convictions and 149 had not. Subtracting from the 289 those who had 
been assaulted upon arrest or en route to the “star chamber,” there were left 
166 men and boys who had been put “through the mill.” Of these 166 cases, 91 
had prior records (29 felonies, 62 misdemeanors), but 75 had had no prior con- 
viction. Thus, 45.2 per cent of this limited group who suffered the third degree 
were first offenders. Such figures represent proof that police subject people 
other than “hardened criminals” to various degrees of torture. 

The better American police officers and chiefs of police contend that they 
oppose third degree tactics, but if pressed, many will condone “protracted ques- 
tioning,” which, according to the Wickersham Commission, is a definite phase 
of the technique. The more discerning ones, however, oppose this inquisitorial 
torture. For example, Chief August Vollmer, of Berkeley, in a letter to the 
writers states that: “For forty years I have consistently fought third-degree 
tactics by the police, including all protracted questioning of suspects.” 

One of the most reprehensible éxamples of police sadism came to light in 
Philadelphia in May 1951. In 1939 Rudolph Sheeler was arrested on suspicion 
of killing a police officer three years earlier. Six of Philadelphia’s police and 
detectives held Sheeler incommunicado for forty days. During this time he 
was beaten, tortured, and subjected to protracted questioning so that it resulted 
in a confession, The officers then trumped up a case against the man that 
resulted in his being sentenced to life imprisonment. After serving twelve 
years his case was investigated by Professor Louis Schwartz of the law school 
of the University of Pennsylvania and was found to have been a serious mis- 
carriage of justice, A new and speedy trial was arranged and Sheeler was 
acquitted. After excoriating the cruel police tactics, Judge Gordon stated that 
those involved “revealed themselves as unfit to be entrusted with police 
power.” The six officers were suspended and efforts were made to compensate 
Sheeler for the great wrong that had been committed against him. 

Third degree tactics are unquestionably a violation of the Fifth and Sixth 
Amendments to the Constitution which safeguard the rights of the accused, 
first in the United States courts and then in the states. In addition, the Four- 
teenth Amendment specifically states: “nor shall any State deprive any person 
of life, liberty, or property without due process of law.” It has been held that 
to deprive a citizen of the provisions of the Fifth and Sixth Amendments is to 
violate the Fourteenth Amendment. The various states have gone further and 
have written into their Constitutions that the accused has certain rights in- 
cluding “due process of law.” 

In a United States Supreme Court decision handed down on February 12, 
1940, in a scathing denunciation of illegal tactics, Justice Black, reviewing a 
Florida case of four Negroes subjected to long and protracted questioning by 
public officials, reversed the decision of the state Supreme Court by invoking 
the due process clause of the Fourteenth Amendment. 

This decision would seem to make any questioning in any star chamber sit- 
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uation a violation of these guarantees. Many students of criminal procedure 
consider that it is impossible to get along without third degree methods, physi- 
cal or psychological. But it is the opinion of the authors that any questioning 
of a suspect must be in the presence of responsible persons who will safeguard 
the interests of the accused. One of these persons should be the accused’s own 
attorney or someone who can see that his legal rights are not placed in jeopardy. 

Some argue that if the criminal or suspect has the privilege of refusing to 
talk or to incriminate himself, the ascertainment of guilt is more difficult for 
the police. There are all too many well-meaning people in penal reform work 
who are ready to compromise with the police and grant them “certain preroga- 
tives” in regard to questioning the suspect prior to arraignment. Of course 
many professional criminals will not talk, and many are further legally pro- 
tected by writs of habeas corpus which demand that the police bring the ar- 
rested person before a magistrate for an immediate hearing. 

It is not possible (or legal) to distinguish between suspects with known 
criminal records and the average citizens rounded up in a crime hunt. Every 
citizen, prior to the actual establishment of guilt, is guaranteed these rights by 
the Constitution—and that excludes every distinction. ` 

The burden is on the police and their skill in collecting evidence against the 
suspect, Current practices permit the police to keep the suspect “for a reason- 
able time” in the police station prior to the hearing of the magistrate. What 
constitutes a reasonable time? The police feel justified in keeping the suspect 
incommunicado (or “on ice”) until they succeed in breaking down his re- 
sistance by rigid questioning. 

It is sufficient, without going further, to note that: (1) the third degree is 
not restricted to any one section of the country; (2) in general, it is used more 
frequently against friendless and inconspicuous persons than against danger- 
ous criminals, who are known to have powerful connections; (3) ingenious 
devices or techniques that leave no mark on the body of the suspect are used by 
the more adroit police officers; and (4) the third degree still persists in spite of 
its illegality and its frightfulness. It is also important to note that its secrecy 
makes it all the more insidious, since this feature hides it from the general pub- 
lic, which would certainly condemn it if the methods were well understood. 


WIRE TAPPING BY THE POLICE 


To the reprehensible third degree must be added the whittling away of 
fundamental rights of the citizen by Supreme Court decisions relative to search 
without a warrant, and the vicious, illegal practice of wire tapping telephones 
of private citizens. In recent years this latter practice has mounted and the tech- 
niques have become refined. 

There is no denial among police officers or J. Edgar Hoover that wire tapping 
is practiced nor that it is illegal. Yet it is engaged in with impunity. Mr. Hoover 
himself admitted on January 16, 1950 that his organization had tapped 170 


254 Criminal Justice in Operation 


telephones. There is no way of knowing whether that means 170 at that mo- 
ment, or whether that included all telephones tapped up to that date. He justi- 
fied the practice in the name of “internal security” but added “I dare say the 
most violent critic of the FBI would urge the use of wire tapping techniques 
if his child were kidnaped.””* 

This, of course, is no excuse for illegal methods being used and Mr. Hoover 
would be the first to admit it. Kidnaping is charged with emotion and even 
hysteria. Doubtless the parents of the kidnaped child would condone the most 
illegal tactics in order to have their child returned safe and unharmed. But no 
law-enforcing agent can defend such a position. Contrast this statement by 
Mr. Hoover with the stand Judge Sylvester Ryan espoused in the Coplon-Gubi- 
techey espionage trial in New York. He refused to admit testimony gathered 
by FBI agents through wire tapping. As he courageously stated: “This is 
still the law. It contains no exemptions as to any individual and no exception 
as to investigation of any particular type of crime.”** 

Nor can we overlook the brave words uttered by Mr. Hoover in which he 
repudiates the necessity of a police-state to deal with the threat of Communism. 
In an article, “Law Enforcement and the Democratic Tradition,” written for 
the George Washington University News Letter he states: 


The function of law enforcement, as the servant of the people, is the es- 
sence of democracy. The individual, in democratic society, is sacred. He must 
be protected from the arbitrary encroachments of government and the capri- 
cious wills of his fellow citizen. The peace officer, by justly and fairly en- 
forcing the laws of the land, helps make possible the advancement of the free 
spirit of man. 

The individual citizen, in a democratic state, is protected by the high 
standards set by good law enforcement itself. The well-trained peace officer, 
schooled in the democratic tradition, respects the civil rights of the accused 
and observes the rules of fair play and decency. He attempts to solve the 
criminal case by hard work, intelligent investigation and locating the evidence 
which later may be used in a court trial. Brutality, third degree torture, threats 
to terrorize relatives, familiar weapons of totalitarian law enforcement, are 
shunned by good law enforcement. The accused is innocent until proved guilty 
by law.?* 


The technique of wire tapping is mechanically simple. It can be done in 
such a manner that the person whose telephone is tapped cannot possibly know 
he is being overheard. The equipment is simple and inexpensive. It is easy to 


22 4P news dispatch January 16, 1950. 

28 From The Nation, “FBI—Outside the Law?” February 4, 1950, p. 99. The Congress has 
recently passed legislation permitting wire tapping by the FBI under certain conditions. This 
legislation grew out of the Coplon case and was motivated primarily in the interests of national 
security. 

24 “Confidential —from Washington,” issued by George Washington University, No. 58, De- 
cember 1949. 
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make and the material can be bought for as little as $1.50. According to James 
L. Fly, former chairman of the Federal Communications Commission, there 
are some people who believe that nearly every important person’s telephone is 
tapped at one time or another. The practice easily leads to blackmail. Mr. Fly 
has this to say about the practice: 


Amazingly enough, our own Government is one of the chief violators of our 
freedom. With one hand, our Government spreads the gospel of democracy 
throughout the world. With the other, it carries on and tolerates wire tapping. 
The U. S. Government lets its own law officers engage in extensive wire tapping 
without any shadow of legal authority. At the same time, those officers don’t 
enforce the law which forbids wire tapping.” 


Here, again, as in the third degree and other brutal police tactics, we find an 
illegal device, condoned by many, and practiced where it seems “expedient” by 
a capricious law-enforcement officer. If wire tapping is necessary for national 
security, which is doubted by many who have studied the situation, the least 
that should be done is to see that it is made legal. There is no excuse whatso- 
ever for law-enforcement agencies, including the F.B.I. or any other govern- 
mental agency, to resort to the practice.”* 


SCIENTIFIC DETECTION METHODS—CRIMINALISTICS 


Thus far we have said nothing about scientific police methods or criminalis- 
tics, which deals with the scientific detection of criminals and the investigation 
of crimes. The term comes from Hans Gross (1847-1915), an Austrian lawyer 
who is given credit for founding modern police technique, As an examining 
magistrate he had opportunity to witness the unreliability of human testimony. 
This led him to try to supplant such testimony by scientific means. He made 
no actual contributions to the science of crime detection himself, but gathered 
from the different branches of knowledge everything that could be of use in 
dealing with evidence. 

The field of criminalistics is equally as much concerned with protecting the 
innocent from unjust conviction as it is in aiding in the conviction of the guilty. 
It is, in reality, a composite science dealing with police investigation of crimes 
and calls into use all branches of knowledge, especially those dealing with 
physical phenomena, that will aid in reaching its final objectives.** 

More famous than Hans Gross was Alphonse Bertillon (1853-1914), the 
famous chief of the “Service d'Identité Judiciare” in Paris. The Bertillon meas- 
urements are a system carefully worked out on the assumption that an indi- 

25 James L, Fly, “The Case Against Wire Tapping,” Look, September 27, 19493 also “The Wire 
Tapping Outrage,” New Republic, February 6, 1950; pp. 14 ff. 

26 Cf. Ferdinand J. Zeni, Jr., “Wire Tapping—The Right of Privacy versus the Public Interest,” 


]. of Crim. Law and Crimin., November—December 1949, pp- 476-483. 
27 Charles E. O'Hara and James W. Osterburg, An Introduction to Criminalistics. New York: 


Macmillan, 1949, p. x. See also Nigel Morland, “An Outline of Scientific Criminology.” New 
York: Philosophical Library, 1950. 
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vidual’s physical measurements are constant after maturity is attained, Certain 
of these measurements (height, span of arms, sitting height, length of head, 
width of right ear, length of left foot, length of left middle finger, length of 
left little finger, and length of left forearm) make identification of a criminal 
relatively simple. The Bertillon system also records photographs (front and 
profile), descriptions of hair and eye color, complexion, scars, tattoo marks 
and any asymmetrical anomalies. Bertillon made a signal contribution to the 
field of identification, and his carefully worked-out system deserves high praise. 

Stimulated by the impetus given police science by these two pioneers, after 
the turn of the century there were many outstanding personalities who worked 
in the field of identification. Among these may be mentioned Edmond Locard 
of Lyons, France, concerned with poroscopy, the examination of sweat pores 
for identification; R. A. Reiss, formerly of Lausanne and later of Belgrade, 
working on criminal photographic methods; DeRechter of Brussels, in the 
identification of bullets, cartridges and traces of burglars’ tools; Edmond Bayle 
of Paris, in the use of optical and photographic methods; Robert Heind! in 
metric photography and fingerprints, and Hans Schneickert in the analysis 
of questioned documents, both of Berlin; Siegfried Tiirkel of Vienna in the 
examination of objects of art and antiques; and Van Ledden-Hulsebosch of 
Amstetdam, working with numerous optical methods of criminal investiga- 
tion, In our own country, Dr. Albert S. Osborn’s work, Questioned Documents, 
should be mentioned. 

These fields of special study represent merely a sampling of what is under- 
taken by the first-class police laboratory, and by no means exhausts the possi- 
bilities in which science comes to the aid of efficient police systems in their con- 
stant search for crime and criminals. As stated above, modern police technique 
borrows from all the sciences. The three that are most frequently called into 
service are biology, chemistry, and physics. Most of the biological methods fall 
within the field of biochemistry and physiological chemistry, and include fin- 
gerprinting, examinations of the blood and hair, stains, dust particles, poisons, 
and detecting counterfeit coins and bills. Under physics fall all sorts of meas- 
urements and methods of comparison, as well as spectrography, photometry, 
and luminescence analysis. Analysis of slot machines and other gambling para- 
phernalia is often necessary and the field of physics is explored for such tests.”* 

Probably the most interesting techniques that have been developed in recent 
years deal with blood analysis, although many phases of this subject are not 
yet mastered. Stains that were once difficult to analyze because they were on a 
background of the same color are no longer troublesome: bloodstains on rust- 
colored plush or stains from semen on dark woolen material are now identified 
through the aid of ultra-violet rays. To determine whether blood is human or 
animal, the old methods of measuring and determining the form of the blood 
corpuscles have been displaced by serological methods. The species of animal 
from which the blood came is determined by mixing a water extract of the 


28 See O'Hara and Osterburg, op. cit., pp. 247-250. 
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bloodstain with antiserums for the bloods of a variety of species of animals. 
Reactions, usually precipitates, occur only in mixtures of bloodstain extract and 
antiserums that are homologously related. Thus, extracts of pig blood will form 
precipitates in antiserum for pig blood only, and extracts of human bloodstains 
will form precipitates in antiserum for human blood only. This technique is 
very accurate and dependable, and the test can be made rapidly by a skilled 
technician. 

In addition to the above techniques, most of which are relatively unknown 
to the layman, we find the universally accepted dactyloscopy, or identification 
by means of fingerprints, which has largely supplanted the older Bertillon sys- 
tem of identification. Bertillon was thought to have discovered this system, but 
he did not sponsor it, and was for a long time opposed to it. It owes its origin 
and development to the work of Francis Galton, Henry Faulds, William 
Herschel, and Edward Henry, supplemented by the Argentinian, Juan Vuce- 
tich. The thesis supporting this system is that the fingerprints of each person 
are absolutely unique and that not once ina trillion cases will two persons have 
identical fingerprints. 

A field that calls for caution is that of forensic ballistics, the identification of 
bullets fired from a gun. Much elaborate equipment is necessary for this in- 
vestigation and where it is available and employed by experts there is little ques- 
tion of its value, But ballistics often intrigues charlatans who are sometimes 
employed by the police and make dubious analyses, sometimes doing great 
harm. Even alleged experts can make serious mistakes. Some years ago, in 
Cleveland, a man was almost convicted of murder on the expert evidence about 
the gun used in the crime. The expert was Major Calvin Goddard, nationally 
known in the field of ballistics. The gun in question and the bullet taken from 
the body of the dead man were submitted to Goddard, and he reported that the 
gun examined fired the bullet. The Cleveland News investigated and found 
that the revolver in question had not been sold until a month after the murder. 
In the famous Sacco-Vanzetti trial in Massachusetts it was shown that most of 
the murder bullets were fired from a Steuer automatic, a foreign-made re- 
volver. But since Sacco had a Colt pistol, the expert tried to prove that the shot 
came from his weapon. The owner of the Steuer, one of the notorious Morelli 
gang, was known by the prosecution to be in custody at the time and could 
have been produced, but this would have broken down the hysterical case 
against the accused men.” 

‘Another case that has become a classic involved Harold Israel of Connecticut. 
A so-called firearms expert erroneously testified that a bullet was fired from 
the defendant’s gun and only the alertness of the state’s attorney, Homer S. 
Cummings, later Attorney General of the United States, prevented a gross 
miscarriage of justice.” 

29 See Arthur Wagner, “A Sacco Revolver Expert Revealed,” The Nation, December 7, 1937, 


pp. 625-626. A Ba: 
30 See H. S. Cummings, “The State vs. Harold Israel,” J. of Crim. Law and Crimin., Vol. 15 


(1924), pp. 406-424. 
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Other techniques and methods essential in the identification of criminals and 
the analysis of clues include moulage, or the making of plaster casts for use in 
identification; microphotography for various obvious investigations; the use of 
chemical agents for detecting and analyzing various types of stains; methods 
of interpreting dust and perspiration stains, and of analyzing and identifying 
tire treads, handwriting, and forgeries, 

Handwriting experts are often very slightly removed from pure fakery, even 
today. Much credence is given this type of analysis by the public generally, but 
results have thus far deserved no enthusiastic approval. Even the efforts of 
Locard, Schneickert, Osborn, Hamilton, and others to create an objective eval- 
uation of the importance of specific peculiarities of handwriting leave much to 
be desired. The methods used presuppose the presence of long texts rather than 
a single signature.** A certain degree of subjectivity is unavoidable when the 
expert graphologist tries to find and build up a composite whole of those 
peculiarities of handwriting that characterize a writer. 

The handwriting expert must have a highly developed power of observation 
and an acute sense of form. The latter trait is of the utmost importance, for 
many people are blind to form and cannot notice small differences in details. 
Furthermore, he must be able to evaluate the specific peculiarities in hand- 
writing, an ability that calls for great experience and knowledge of modern 
methods of graphology. It is rare indeed to find a graphologist who recognizes 
his own limitations in formulating his conclusions. In addition, this expert 
is often tempted to use his fertile imagination in presenting his results before 
the court. Graphology has a long way to go before it can be accepted to the 
same degree as the scientific analyses we have been discussing in this section. 
To make matters even worse, mountebanks in this field hamper the work of 
the conscientious men who are attempting to build up a working science of 
gtaphology. 

Probably the most spectacular device in the modern police laboratory today 
is the lie detector. The public knows about it, but is totally ignorant of its limi- 
tations. The mechanical device for lie detection used is psychophysiological in 
its nature, It is attached to the arm and chest of the suspect, and makes a con- 
tinuous record of his blood pressure, respiration, and any deliberate flexing of 
the biceps muscle, Significant questions are then asked him, and his emotional 
reactions are recorded. It is contended that a guilty person will betray him- 
self by his recorded emotions to the questions. 


31 For a discussion of this matter by one of the experts, see Ordway Hilton, “The Collection 
of Writing Standards in Criminal Investigation,” J. of Crim. Law and Crimin., July-August, 
1941, pp. 241-256. 

82 For a standard work on lie detection see Fred E. Inbau, Lie Detection and Criminal Interro- 
gation. Baltimore: Williams & Wilkins, 1942; for an article on its limitations, see Maurice Floch 
“Limitations of the Lie Detector,” J. of Crim. Law and Crimin., January-February 1950, pp. 651- 
653. For the necessity of trained operatives for its use see Inbau, “Some Avoidable Lie Detector 
Mistakes,” J. of Crim. Law and Crimin., March-April 1950, PP- 791-795. 
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Another lie detector is the drug known as scopolamine, or “truth serum.” 
The first to experiment with this drug was Dr. R. E. House of Texas, who, 
as early as 1922, conducted many tests and reported his results before numer- 
ous medical societies and criminological bodies. Its advocates say that this 
drug anaesthetizes the higher cortical centers, which are those employed in 
telling a lie. It is claimed by some that it is infallible as a truth-telling nostrum 
but there is evidence that it will permit mistakes. 

If the use of lie detecting apparatus becomes general, it should certainly be 
extended to the courtroom and applied to witnesses on the stand. This might 
eliminate much perjured testimony. 

Much of the equipment we have mentioned, along with a great deal more 
that is in use in some of the larger crime laboratories of the country, is not 
available in the majority of police jurisdictions. It is expensive, and personnel 
with a knowledge of its uses and applications to crime detection is scarce. As 
it is now, only the larger cities can afford an adequately equipped and staffed 
crime-detection laboratory. Almost every county in the United States, how- 
ever, has various amateurs in the fields of criminalistics, Good police systems 
can build up a staff of experts who will agree to serve on call for a modest 
consideration, or gratis, and thus make available a group who can materially 
assist in the detection of criminals and the analysis of clues. 

While many believe that criminalistics is already a well developed field, 
some experts take the position that it is only in its infancy. They call for 
financial grants for the purpose of nationally organized research, for training 
of experts in the various fields and a clarification in the law relative to court- 
room testimony. For example, many well trained experts in blood grouping 
are not permitted in some states to testify because they do not have medical 
degrees; yet the average physician is not qualified to carry out blood grouping 
tests.°* 

The modus operandi system of identifying a criminal is based on the as- 
sumption that the criminal leaves behind him his trademark in both his crime 
and his methods, that is, clues that definitely show what type of criminal the 
operator is. This system frequently promotes the actual identification of the 
operator because each has his own pattern of operation. As Professor Robert 
H. Gault describes the method: 


One [criminal] habitually steals clothing, another silver; one goes about it 
in the day-time, nother at night; one enters by jimmying a rear window; 
another by means of an improvised door key, another by pretending to be a 
salesman; one proceeds to lock the occupants of the house into a closet; one 
smokes a cigarette furiously while at work and scatters ashes and stubs and 
match sticks over the floor; one smokes cigars; one leaves behind an apologetic 
note: one leayes a “thank-you” note; another a threatening inscription on the 
wall, and another imprisons the dog. Each thief will leave behind him several 
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traces of his method of working, every one of which may be discovered by 
the officer who knows how to look for them. 


The important feature of the modus operandi technique is the classification 
of these clues, which are almost a signal, leading to the specific person who left 
them behind. Such a classification was worked out by L. W. Atcherly and 
revised by Chief August Vollmer.°® 

The development and expansion of criminalistics or police science shows an 
earnest attempt of the more intelligent police systems to utilize new discoveries 
that will be of service in the detection of crime and the apprehension of 
criminals, A warning may, however, check over-enthusiasm in this field: the 
expert rouses too much confidence among detectives and policemen—and too 
little among trial lawyers. Much misplaced faith of many zealous detectives 
and police officers has been observed by students of detection. It is important 
to avoid sweeping generalizations regarding the guilt of individuals, on the 
basis of snap hunches by “amateur experts” or even by scientific findings, as 
gauged by this new equipment. 

Despite these handicaps, the use of the expert and his knowledge and equip- 
ment will continue to be of the utmost importance in the future. One of the 
most important murder trials of this century, the Hauptmann trial, in connec- 
tion with the kidnaping and murder of the Lindbergh baby, marked the 
greatest collection of experts we have yet seen in this country. Authorities were 
arrayed on both sides to testify on the handwriting of the ransom letters, on 
the bank notes passed over to the kidnaper, the wood from which the kidnap 
ladder was made, the voice of the defendant, and several other exhibits pre- 
sented in the long and sensational trial. While the battery of lawyers injected 
doubt into the case from time to time, the verdict by the jury was reached 
to a large extent on the damaging testimony of the experts, 


POLICEWOMEN AS AN AID IN CRIME CONTROL 


The introduction of women into the metropolitan police force was an enter- 
ing wedge toward socializing the arrest as well as the treatment process. There 
are obviously many functions of police work that can be delegated to women. 
Many European countries have had specialized children’s police, whose duties. 
have embraced the problems of juvenile delinquency although these officers 
have been male rather than female. 

The idea of using policewomen grew out of the older movement of supply- 
ing matrons in jails and lock-ups of our larger cities. This extends as far back 
as 1845. However, the first appointment of a woman to do preventive- 
protective work with children and young girls was in 1905 at Portland, Oregon, 
in connection with the Lewis and Clark Exposition. The excellent work of 


34 Robert H. Gault, Criminology. Boston: Heath, 1932, P- 370. 
85 See Vollmer, “Revision of the Atcherly Modus Operand: System.” Tournal of Crim. Law and 
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these volunteers led the city of Portland to organize the “Department of Public 
Safety for Protection of Young Girls and Women.” The personnel were 
known as operators rather than as police. 

In May 1910, the city council of Grand Forks, North Dakota, passed an 
ordinance creating the position of police matron. This position also carried 
duties recognized today as those of policewomen. But the first real police- 
woman in the United States was Mrs. Alice Stebbins Wells, appointed in 
September 1910 in Los Angeles. She was specifically asked to investigate 
charges involving women and children.** 

During the period from 1910 to 1915 about 16 cities added women police 
officers and, due to the impetus necessitated by World War I, several other 
cities followed the same line of development. At present there are women in 
special units in over 200 cities and there is also an International Association 
of Police Women, In all, there are about 1,000 policewomen throughout the 
country. In some places they are merely adjuncts to the regular police forces 
but in others they are under special crime prevention divisions and are super- 
vised by women. Some cities, as for example, San Francisco, placed their 
women on motorcycles and equipped them with guns. In San Francisco, also, 
the policewomen wear uniforms that simulate the uniforms of their brother 
police. In a few cities women are expected to be college graduates, although 
most cities accept candidates with only a high school training. Some units 
boast of officers holding a master’s degree. 

Aside from a few limited duties such as traffic control (San Francisco) and 
prevention of shop-lifting (Miami, Florida), the functions of the policewomen 
are essentially the same throughout the country. They patrol public amuse- 
ment parks, bus and railroad terminals, and other places where youngsters and 
girls congregate. They are particularly effective in detecting runaway girls or 
male adults who make a practice of exploiting female minors. Contributing 
to the delinquency of adolescent girls is a common practice in all large cities, 
so this problem comes under the purview of the policewomen. In addition, 
the policewoman is closely affiliated with the counseling services of the public 
schools and a large share of her work is identified with high school girls. 
Many of these women pursue their duties along case work lines, employing 
the newer philosophy of adjustment and treatment in counseling and guidance 
services rather than resorting to penalties. 

Few of the smaller cities have policewomen, and this is unfortunate, There 
is the same need for an alert, understanding force of trained policewomen in 
the smaller cities since the same problems of delinquency and crime exist there 
as in the larger metropolitan areas. The same snares that attract adolescents 
are present and it is far better that these young problem cases be supervised 
and controlled by efficient and tolerant female officers than by the casual male 
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policeman, It is important to have sympathetic personnel in this work as in 
any law-enforcement unit. Brazen, hard-boiled tactics in dealing with children 
have no place in a female police unit. This arm of the law is by no means one 
hundred per cent perfect.” 


RURAL CRIME CONTROL 


The traditional organization of the law-enforcement agencies found in 
rural areas is quite different from that in the cities. The officer who is in 
charge of the apprehension of criminals throughout the county, including 
nonurban parts (if unincorporated), is the sheriff. 

In the days of the Anglo-Saxons the sheriff, as the “King’s Steward,” held 
a dignified and enviable position in the county. But gradually his powers were 
curtailed so that today he has become little more than a custodian of the 
county jail. However, in those sections of the country where the county has 
real meaning, notably in the West and some sections of the South, the sheriff 
still has considerable prestige as an apprehender of criminals. He is charged 
by law to see that criminals within his bailiwick, the county, are appre- 
hended; but he is personally little concerned with this phase of his job. As 
Bruce Smith, in his authoritative book, Rural Crime Control, states: “In New 
Jersey, 16 of the 21 sheriffs admitted that they did not take seriously their 
statutory duty to apprehend criminals. . . . The sheriff of a large and 
important rural county stated that ‘in all my experience with the sheriff's 
office for the last twelve years, the sheriff has never been called upon to 
apprehend a criminal.’ ”** 

The sheriff's deputies assist him in his duty, whether it is the care and 
custody of the inmates of the county jail or the investigation of crime. As a 
rule, the sheriff pays his own deputies out of the “fees” which, from time 
immemorial, are the perquisites of his office. One of the powers of the sheriff 
is to deputize any citizen for the purpose of running down a criminal who 
violates the peace of the county. The group thus deputized is called the posse 
comitatus (county’s power). Refusal to join this group entails a severe penalty 
on a citizen if he is summoned. The posse is still a familiar incident in the com- 
munity life of sparsely settled counties. 

The officer of the village or small town, upon whose shoulders falls the re- 
sponsibility of handling the crime situation, is the marshal, or as he is known 
in many jurisdictions, the constable. In colonial times the constable was 
usually elected at the town meeting, although occasionally he was appointed 
by the selectmen. He had a wide range of minor duties, such as summoning 
the electors to the town meetings, collecting taxes, settling claims against the 


87 For further details, see Bulletin No. 231, United States Department of Labor, Women’s 
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town, supervising highway repair, and taking charge of the “night watch.” 
At first, the constables organized the compulsory night watch. This duty fell 
upon all able-bodied citizens on regular assignment, but later this practice 
was abandoned, and the constable became the local policeman. 

The rural judiciary that holds court dealing with petty crime today are the 
justices of the peace, counterpart of the magistrate in the larger cities. The 
constable now is usually an officer of the justice of the peace. All persons 
arrested within the “realm” of the justice of the peace are brought before him 
for the initial hearing, and he disposes of most of these cases. Justices of the 
peace are usually distributed by towns, townships, districts, or similar sub- 
divisions of the county. In most states, 36 to be exact, they are elected; in three, 
they are appointed or elected, as the legislatures see fit; and in six states, they 
may be appointed by the governor. 

The income of the justice of the peace is from fines and fees, and he is 
responsible for the salaries of the constables working out of his court. Con- 
stables rarely make enough money to justify devoting their full time to the 
work, hence we find them carrying on some other line of work. Mr. Smith 
sets down the following schedule of fees for a justice of peace: 


For administering an oath, 10 cents; for drawing an information, 50 cents; 
for taking the deposition of a witness on an information before a warrant is 
issued, 25 cents; for examining an information and deposition and issuing a 
warrant of arrest, 50 cents; for endorsing a warrant from another county, 25 
cents; for each day’s necessary attendance when the defendant is in court, 
after arrest, $1.50; for every necessary adjournment, 25, cents; for a subpoena, 
25 cents; for each copy of a subpoena, for service, 10 cents; for filing each 
paper required by law, 5 cents; for furnishing copies of papers in any pro- 
ceeding, 10 cents per folio of 100 words; for each application, order in writing, 
certificate or report, or other paper to be filed or copies thereof required by 
law, 25 cents; for drawing an undertaking of bail, 50 cents; for taking an 
acknowledgment, 25 cents; for return and filing papers in the county clerk’s 
office when defendant is held to another, $1.00.°° 


Almost invariably all these officers controlling crime in rural areas are 
untrained, Often they are incompetent and ignorant. The system of which 
they are a part may have sufficed when crime was rare, but today they repre- 
sent a “horse and buggy” method of dealing with crime and delinquency. 
They are outmoded and should be abolished. Rural crime control should 
become one of the functions of a state constabulary through a system of 
centralized control. 

There is one other county officer, the coroner. He must ascertain the cause 
of death, and determine responsibility in suspicious cases or where there is 
no physician’s death certificate. His responsibility, however, is great, since he 
must differentiate between natural causes of death and death at the hands of 
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some person, which constitutes homicide. Qualifications for the position of 
coroner are meager. In some states he must be a physician or have “some 
medical knowledge,” or be “learned in the law.” 

So much progress has been made during the past 50 years in post-mortem 
techniques that the highly trained skill of a medical examiner should be 
employed instead of the many charlatans holding down the position of coroner. 
As early as 1877 Massachusetts abolished the position of coroner. A medi- 
cal examiner was appointed by the governor to a term of seyen years. Un- 
fortunately they are compensated only by fees, except the examiners in the 
Boston area who have fixed salaries. In New Hampshire the officers who 
replaced the coroners are medical referees and hold office for five years. Every 
autopsy authorized must be performed by the pathologist of the state 
laboratory of hygiene. 

Many tragic mistakes have been made by lay coroners. Untrained as they 
are—all too frequently nothing but political hacks—they are satisfied by 
superficial examinations of the victims’ bodies and thus many murderers 
actually escape detection, not to mention arrest and prosecution.*° 

Bruce Smith summarizes the law-enforcement situation in rural areas today 
by saying that “the justice of the peace is a vigorous institution,” compared 
to the sheriff-constable system and the absurd coroner system, but “this 
marked vitality should not be permitted to obscure the fact that judicial pro- 
nouncements delivered over a kitchen table by a judge who not only lacks 
professional training but often even the will to serve, fail to satisfy the 
requirements of an increasingly complex rural society.”“* 


THE PROBLEM OF CENTRALIZATION 


Most students of the police problem agree that a centralized system is the 
only complete answer. The traditional practice of organizing the police on a 
municipal, county, or town basis is outmoded, especially in populous areas. 
Glaring examples of jurisdictional confusion are found, especially in Boston 
and Los Angeles. In the latter city the problem is serious indeed since gang- 
sters and big moguls of crime capitalize on the divided authority of law- 
enforcement agencies and carry on their lawlessness with arrogance and 
impunity,"* A police officer in one jurisdiction has no authority in another. 
He may pursue his suspect further than his own precincts by means of the 
so-called “hot pursuit” philosophy but this is a dubious procedure even 
though it has been upheld by the Supreme Court as legal. The question is 
just how far he may pursue. 

Consolidation is undoubtedly the answer, but it must go far beyond the 

40 For further details see Thomas G. Desmond, “The Coroner Racket: A National Scandal,” 
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conventional metropolitan system we now have and there must be a state or 
regional control of the police function. While this form of control has not 
as yet taken form in any widespread way, the formation of state constabu- 
laries is a step that may lead to such a situation in the future. 

Let us, therefore, look at the development of the State Police, or the State 
Constabulary. Although there was a frontier police force supplementing the 
military forces in Texas as early as 1835, known as the Texas Rangers, the 
modern state police organization dates back only to 1905, In that year, Gov- 
ernor Pennypacker of Pennsylvania created such a force to cope with the 
disturbed industrial situation because the sheriff-constable system had com- 
pletely broken down in its attempt to maintain order. 

Such units were established in many of the states after World War I be- 
cause of the ever-increasing problem of automobile traffic and its incidental 
wave of car thefts. There was some opposition from rural police officers at 
the outset to the introduction of the state police, but today there is a large 
amount of cooperation between the two systems. Standards are usually much 
higher in the state systems and, limited only by state boundaries, they are 
better equipped than local peace officers for running down criminals who get 
away from the scene of the crime in high-powered cars. Every state has a 
constabulary of some kind or quality. They vary as to the degree of police 
powers they possess, but a standardized system of functions may be developed 
and generally accepted. 

The state police can devote much attention to coordinating the facilities 
for the patrolling of state highways, during both summer traffic congestion and 
in winter blizzards and periods of icy conditions. They give a feeling of 
security to those persons who live in rural areas and the more isolated sections 
of the state. In general, the prestige of the state constabularies is relatively high. 

The creation and development of state police systems has been a step in the 
right direction, but they have not displaced any of the existing law enforce- 
ment units within the states. Instead, as Bruce Smith says: 

They . . . have been superimposed upon the minor police units already in 
operation. Even the sheriff-constable system, which arose in obscurity and is 
now tottering toward oblivion—even the sheriffs and constables are still with 
us. .. . With three thousand counties, sixteen thousand incorporated munici- 
palities of varied size and style, and twenty thousand towns and townships, 
all attacking the twin problems of crime repression and police protection at 
one and the same time, there can be no generally coordinated police program. 
Before we can even begin to talk about the coordination of police units, we 
must consolidate and integrate such units on a large scale.** 


Though there may be an appreciable amount of efficiency and aggressiveness 
of the police systems in the larger cities, it is difficult for the smaller towns to 
maintain any such standards. The rural and small town local officials may 
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clear their respective towns of vagrants and handle traffic but it is evident that 
many of their services could be easily dispensed with if there were a coordi- 
nated police system under state control."* 

The advantages of a centralized police system are as obvious as the obstacles 
that prevent its adoption. One obstacle is local pride. But far more potent is 
practical politics, State police have been remarkably clean of graft, corruption 
and political patronage. It is this fact that recommends this system to the 
public. An interesting as well as revealing illustration comes from New 
Jersey. In 1949 New Jersey State troopers raided a gambling house in Maple 
Shade Township, near Burlington and not far from the state capital at Tren- 
ton. Evidence of dice games, blackjack, slot machines, horse-race betting, and 
other games of chance were impounded to the extent of $40,000, In addition, 
187 persons found in the establishment were arrested. The Philadelphia 
Iquirer has the following remarks to say regarding this situation: 


The most obvious question raised is . . . what had the local authorities been 
doing while this establishment was operating? The raid was planned and exe- 
cuted solely by the State Police on orders from Trenton. The Burlington 
county officials and police apparently had no knowledge of it and did not 
participate in it. If these latter did not know the place was running—why 
didn’t they? Or were they perfectly willing to let it run? 

The raided establishment . . . is a huge, fortlike structure . . . hidden in a 
belt of woods, but actually hiding a place like that, with automobiles buzzing 
up to its door at all hours of the day and night, including Sundays, a sizable 
number of employees working there daily and touts drumming up business 
for it in Philadelphia, Camden, Trenton and elsewhere as a “wholesale plumb- 
ing house” is quite a feat. It would be instructive to try to find one person living 
in the vicinity of the gambling den who actually believed it to be a plumbing 
supply establishment. It would be interesting to know whether any Burlington 
county detective ever tried to buy any plumbing supplies there. 

We have had repeated again, evidently, the old story of local authority 
keeping its hands off and its eyes closed, leaving it to the State finally to jump 
in and close down an illegal dive. . . . The State Police deserve credit for their 
alertness in the matter. But the citizens have a right to demand from their 
local police and detectives the answer to the Number One Question as to why 
they were not on the job in protecting the community from the activities of 
a gambling ring operating a place of this size.‘® 


INTERSTATE COMPACTS 


Prior to 1934, when Congress passed the Interstate Compact Bill, the public 
had never realized the possibilities inherent in cooperation between states 
for the apprehension of criminals. The law now provides blanket consent in 
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advance of all compacts entered into by any two or more states in the field 
of prevention of crime and the enforcement of their respective criminal laws 
and policies. 

A number of compacts have been entered into by various states, or their 
laws have been made uniform in respect to certain crimes. As of June 1947, 
43 states have enacted the uniform narcotic act; 38 states now provide new 
and improved methods on interstate rendition of witnesses in criminal pro- 
ceedings; 32 states have made extradition procedure more simple; 41 states 
have reciprocal relations in the supervision of parolees and probationers; 33 
states empower duly authorized peace officers to engage in fresh pursuits of 
criminals across state lines; and 8 states have uniform laws relative to the sale, 
transfer, and possession of certain types of firearms.** 

However, as Bruce Smith has pointed out, cooperative undertakings such 
as these may be entered into, but they are all “thrown to the wind” when a 
major crime is committed." The highly competitive feature of law enforce- 
ment, characterized by a prevailing individualism, makes it difficult for real 
efficiency to be developed within the thousands of jurisdictions that make up 
the American police system. 

46 Source: The Book of the States, 1948-49. Chicago: The Council of State Government, Vol. 
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CHAPTER XIII 


Court Procedure in Criminal Cases 


FEW LAYMEN are familiar with our criminal courts or interested in them. 
We accept them, together with the police, as bulwarks of protection against 
the criminal element or as a fair arbiter when we believe we have been 
wronged by another. We assume that they function fairly and efficiently, and 
with decorum. We grow up in America accepting with little question such 
phrases as the “majesty of the law,” “the dignity of the courts,” and “the 
integrity of the jury.” 

Yet we may be disillusioned if we are called into court or visit one by 
chance. We may be among the fortunate few who come away satisfied that 
court procedure is all we expect—we merely happened on one that is well 
conducted by a dignified and learned jurist and there are such courts and 
judges. But many casual visitors to our courts can scarcely be proud of this 
institution. We are shocked by their lack of decorum, by the rag and tag 
hangers-on, by the lethargy of the jury if there is one present, and sometimes 
by the dyspeptic, arrogant, and capricious judges sitting on the bench. Cer- 
tainly this is an accurate picture of many of the “lesser courts,” the magistracy, 
and all too many of the higher criminal or Quarter Sessions courts. If this 
seems an unfair appraisal, the reader is urged to attend a court trial and judge 
for himself. 

After a police officer has made an arrest of a suspected person he is expected 
to take him to a magistrate for a preliminary hearing. The purpose of this 
hearing is to determine whether the evidence in possession of the arresting 
officer is sufficient to prosecute, The defendant may make a statement in his 
own behalf but the magistrate may not question him in order to bring out 
additional evidence concerning the crime he is alleged to have committed. 

Before we discuss the disposition of a case before the magistrate it is im- 
perative that we examine the time element between the arrest of the suspect 
and the preliminary examination. Common-law provides for a prompt exami- 
nation. The statutes of the various states dealing with this interval are some- 
what vague. It is implied that the suspect should be taken before a magistrate 
without delay; yet it is notoriously true that police keep many suspects “on 
ice” or “incommunicado” for days, weeks, or even months. This is done in 

1 For a recent appraisal of American courts see Jerome Frank. Courts on Trial. Princeton: 
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order to give the police a chance to question the person (by fair means or foul) 
and thus build up an airtight case. Many police precinct quarters maintain 
a number of “cold-storage” cells. It is not unusual for the police to whisk an 
interesting suspect from one precinct to another so the man’s lawyer cannot 
find him. Professor Frank Tannenbaum states that in Detroit this practice 
was referred to as “sending a man around the loop.”” It is during this cold- 
storage of a suspect that the third degree can be used with impunity. 

Professor Lester B. Orfield is authority for stating that the Illinois Crime 
survey showed little delay; that in Oregon the interval ranges from no days 
to 200; and that in Boston, Massachusetts most of the cases were taken before 
magistrates on the day the complaint was dated.’ 


PRELIMINARY HEARING 
The Magistrates’ Courts 

Our forefathers were wise in insisting upon impartial, democratic instru- 
ments by which the common man would be protected even though he were 
accused of committing a breach of the peace. The philosophy that a man is 
innocent until proved guilty is an example of this passion for safeguarding 
the rights of the individual. One such institution that was created for this 
specific purpose was the office of the justice of the peace. 

This dignitary may be traced far back in history. Edward II (1327-1377) 
made of the justice a sort of superior police officer who kept order among the 
villagers, prevented riots, assaults, and other crimes of violence. In course of 
time he became more a judicial officer and less a regulator of the peace. The 
justice is still an important official in rural areas. His counterpart in the larger 
centers is known as a magistrate. 

In metropolitan centers there is usually a magistrate’s court in each police 
precinct. It is this functionary before whom all arrested persons must be 
taken for the preliminary hearing. If the offense is serious, the magistrate must 
decide to his own satisfaction whether the crime was committed and also 
whether there is probable cause to suspect the accused. If, in his judgment, 
there is not sufficient evidence, the suspected person is discharged. If, how- 
ever, the magistrate is convinced there is evidence that the person did commit 
the offense, he remands him to jail to await further action by the grand jury, 
or sees to it that the bail he sets for future appearance is deposited with him. 

If the offense is a minor one, the magistrate may dismiss the person with 
a warning, or proceed by means of a summary trial with witnesses for and 
against the accused. If the accused is found guilty, the magistrate has the 
power to fine or send him to jail for a short term. A surprisingly large number 
of persons are released without actual trial immediately after the preliminary 
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hearing. The following figures show what large percentages of cases are 
disposed of by these preliminary hearings: 


PERCENTAGE OF CASES ELIMINATED AT THE PRELIMINARY HEARING 19314 


Jurisdiction Per cent 
New York City (1926) 58.7 
Four large Pennsylvania cities 74:4 
Chicago and Cook County (1926) 56.6 
New York Upstate Cities over 100,000 population (1926) 68.1 
Cleveland (1919) 26.2 
St. Louis (1923-24) 28.0 
Baltimore (1927) 27.7 
Milwaukee (1926) 17.4 
Cincinnati (1925-26) 54.6 
Jackson County, Missouri (Kansas City) 50.6 


It is the business of the magistrates’ courts to dispose of cases but it is also 
their business to see that no one guilty of an offense is discharged through 
political influence. 

The accused may or may not be represented by counsel. Many professional 
criminals, because they are acquainted with the technicalities and procedures 
of the magistrate’s hearing, manage to have their lawyers on hand to see that 
their legal rights are safeguarded. While the preliminary hearing is not a 
trial, evidence against the suspected person is submitted, and he has an oppor- 
tunity of making a statement if he wishes. 

The magistrate then has the responsibility of disposing of the case by one 
of the following methods: (1) discharge the suspect for lack of evidence or 
because the offense is innocuous; (2) release him on bail until the grand jury 
disposes of his case; (3) release him on his own recognizance, that is, take his 
pledge to appear later when wanted; and (4) remand him to jail pending 
the deliberations of the grand jury. If the offense is serious, such as murder, 
bail may be denied. If the accused has a capable lawyer he may “shop” for 
bail from some accommodating judge.” 

The main function of these lesser courts is the disposition of minor offenses. 
Day in and day out these lesser judges dispose of hundreds of small-fry 
offenders. The magistrate’s headquarters, if not in the precinct station-house, 
are usually special quarters in some drab neighborhood. An hour or so before 
the magistrate arrives, dozens of nondescript persons may mill about, some 
sitting on the hard seats provided for witnesses and spectators. Police officers 
with their charges are waiting for “His Honor.” There is often no dignity. 
Rather it is bedlam. Many of the spectators are smoking. Many have their hats 
on. Spitting on the floor is not unusual, Newspaper reporters are on hand with 
the hope of getting a story. 

The magistrate finally arrives, and all stand at half-hearted attention. He 

4 National Commission on Law Observance and Enforcement (Wickersham Commission) 1931 
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5 Orfield, op. cit., p. 114- 


Court Procedure in Criminal Cases 271 


is very often late. He disposes of his cases as rapidly as possible, frequently 
meting out justice in what may seem a careless and arrogant manner. He uses 
the slang of the street, injecting an occasional oath to demonstrate his au- 
thority. There is, in some instances, a great deal of whispering between him 
and the lawyers for the various defendants. Many cases are fixed, especially if 
those charged with crime have political influence. 

Magistrate courts are not destined to inspire men and women or to impress 
them with the majesty of the law. In fact, many of them are sordid places.” 
But they are necessary adjuncts to the criminal procedure as they dispose of 
thousands of minor cases that would otherwise clog the mills of justice in our 
metropolitan centers. 

Few magistrates have had any training or formal higher education that 
might be of service to them in their important duties. They come from all 
walks of life and professions. Whether legal training is necessary, opinion is 
divided. Such leaders of the legal fraternity as the late Chief Justice William 
H. Taft and Dean Roscoe Pound of Harvard have considered legal training 
for magistrates advisable and necessary. Legal training of magistrates by 
itself will not insure much reform in this field of criminal procedure, because 
many men with legal training are inefficient, or even corrupt; but this require- 
ment would at least set some standard for the men who are appointed or 
elected. 

It is objected that the salaries of magistrates are not high enough to attract 
first-rate lawyers. Their pay is, however, above what many lawyers make in 
private practice, but it is argued that only inefficient or shyster lawyers will 
apply for the position. That may be true, but just as we find able men in the 
medical service of the state and federal governments who are willing to give 
their best efforts for modest salaries, so we might find lawyers willing to 
forego the possibility of fairly lucrative private practice and turn to the 
magistrate’s court. 


The Bail-Bond Racket 

The magistrates’ courts daily dispose of hundreds of petty offenders in a big 
city, shunting many away from the criminal courts. No doubt many of the 
lesser judiciary do a reasonably satisfactory job in adjudicating these breaches 
of the law and sending the accusers and accused on their way tolerably well 
satisfied. But in many cases these courts are guilty of haphazard decisions, 
and there is an opportunity for shady dealings with certain individuals who 
live off the crumbs that fall from the magistrate’s bench. The bail bond 
broker hangs around the court, eager for an opportunity to bail out a victim 
who finds he must have someone to present security (bail) for his later appear- 


ance before the criminal court. 
Many bonds are bona fide, and many bondsmen are unimpeachable. But 


6 Cf, Morton Sontheimer, “ Our Reeking Halls of Justice,” Collier's, April 2, 1949. 
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professional bondsmen are usually parties to a questionable, if not downright 
corrupt, political system, and frequently have no appreciable assets with 
which to provide bail for those who need it. They offer what is called straw 
bond, that is, they present evidence that collateral exists, when in fact, this 
collateral is nonexistent or is insufficient for the purpose. The Ruth Commis- 
sion of Pennsylvania pointed out that professional bondsmen have no fear that 
their bail, if forfeited, will be collected. In a study made by the Philadelphia 
Criminal Justice Association it was found that during a period of a little over 
two years more than a quarter of a million dollars in forfeited bail was 
uncollected. . 

Other irregularities in the bail-bond practice are the illegal reduction of 
bail by the magistrate (which in effect frees the accused), and the retention 
of cash bail deposited with the magistrate (which is keeping money that 
belongs to another person). In one instance a person who gave cash as bail 
found it difficult to redeem the cash. His importunities were rewarded by a 
check that was returned by the bank marked “not sufficient funds.” The check 
was not made good until the matter was reported to the district attorney’s 
office. A judge, commenting on cases of this kind, lashed out against this 
practice by stating that cash bail for a further hearing “is a trust fund, and 
its personal use by a magistrate is a crime. Its undue detention is a wrong to 
the citizen entitled to it and justly casts suspicion on the purposes of the 
magistrates.” 

This bail-bond abuse can be regulated. The professional bondsman can be 
legally defined—for example, as one who enters bail in three or four cases 
per year—and then his activities can be regulated. He can be forced to take 
out a license; the amount of fees he can charge can be set by statute; and 
adequate records can be required. Provision can be made whereby police and 
magistrates’ clerks will be prohibited from acting as agents for professional 
bondsmen. 

Our description of the magistrate and his domain is not a pretty picture. 
It may exaggerate or misrepresent conditions in some courts, but it is a fairly 
accurate picture for the country as a whole. Reforms in the American judiciary 
come very slowly, so that we can hope for very little immediate improvement. 


GRAND JURY PROCEDURE—THE INDICTMENT OR DISMISSAL 


When the accused is held by the magistrate after the preliminary hearing, 
a copy of the record or transcript containing testimony is sent to the office of 
the prosecutor, usually called district attorney in the larger cities. When the 


7 Joint Legislative Commission, Pennsylvania, 1928, p. 93. Many irregular bail-bondsmen prac- 
tices were discovered in'the District of Columbia by the Davis Crime Investigating Committee: 
see “Crime and Law Enforcement in the District of Columbia,” 81st Congress, 2nd Session, 
Government Printing Office, 1951, pp. 23-24. 
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grand jury meets, the district attorney, or one of his assistants, presents this 
skeleton evidence of the crime to that body of 12 to 23 private citizens drawn 
from the local voting lists, in the same manner as the petit jury is selected. In 
theory, the grand jury deliberates on this evidence and passes judgment on it: 
if it decides the evidence submitted warrants an indictment of the accused it 
renders a “true bill,” or indictment; if it decides that there is not enough 
grounds for this action, it ignores the case and returns a no bill. Although the 
grand jury receives the credit for its deliberations it is, in reality (with rare 
exceptions), a rubber stamp for the district attorney. It is he who decides 
which cases should be prosecuted and which ones dismissed. 

There is a marked tendency to eliminate the grand jury. Approximately 
half of the states have abolished it and permit the district attorney to present 
information against the accused. The American Law Institute, in its model 
Code of Criminal Procedure, recommends that where the grand jury is re- 
quired by the State constitution, waiver should be allowed. 

One of the law's many delays is inherent in the grand jury system. The 
grand jury is not in continuous session—criminal procedure in any specific 
instance must wait for its session. This is another good reason for abolishing 
it. England eliminated the grand jury system in 1933. 


THE CHARGE AND THE PLEA 


The charge or indictment rendered by the grand jury is, in due course, 
filed with the clerk of the court in anticipation of the trial. Criminal pro- 
cedure requires that the indictment be drawn in a technical and stereotyped 
form that is a relic of olden times. The laborious detail reminds one of a strip 
of movie film, in which every move of the character’s arm or leg requires a 
separate picture. In a typical indictment charging a certain person with kid- 
naping and extortion, there appear five counts in the charge: () being armed 
with an offensive weapon with intent to rob; (2) together with other persons 
being armed with an offensive weapon with intent to rob; (3) being armed 
with an offensive weapon; (4) together with other persons; (5) committing 
an act of violence while armed in violation of the law. 

Professor John L. Gillin cites a case of an indictment in which “the name 
of the defendant and his victim are each repeated nine times, the phrase ‘in 
and upon’ four times, the phrase ‘then and there’ five times, the phrase 
‘unlawfully, purposely and of premeditated malice’ five times and the word 
‘said’ and ‘aforesaid’ twenty-five times.” He reminds us that in England the 
indictment avoids all this redundancy and succinctly presents the necessary 


facts and no more. 
There are various methods by which the defense lawyer may attack an 


8 John L. Gillin, Criminology «ad Penology. New York: Appleton-Century, 1945, P. 286. 
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indictment. It is to guard against such attack that the indictment is so detailed 
and formal. The defense lawyer who takes advantage of a defect in an indict- 
ment does so by a written plea called a demurrer, or a motion to quash. 

Here are a few examples of defective indictment that permitted new trials: 
a defendant was convicted on the charge of stealing $100, “lawful money.” 
The conviction was set aside because the indictment did not read “lawful 
money of the United States”—the accused may have been carrying Mexican 
money around with him; in another case an accused person was indicted for 
stealing a pistol, but the make of the pistol was misspelled—the indictment 
spelled it “Smith & Weston” whereas it should have been “Smith & Wesson.” 
In Georgia, a defendant was convicted under an indictment charging him 
with stealing a hog with a slit in its right ear and a clip out of the left. The 
appellate court granted a new trial because the evidence disclosed that the 
defendant had stolen a hog with a slit out of his left ear and a clip out of the 
right ear. In such cases in England the judge would simply have corrected the 
indictments with his pen and gone on with the trial. 

Some states, notably Massachusetts and California, have simplified the 
indictment, but most states still cling to the technical instrument that reflects 
the judicial philosophy and phraseology of a bygone day. 


The Plea 


After the defendant has been indicted by the grand jury and if the indict- 
ment is not quashed, he is arraigned in court. The charge or indictment is 
read and he is asked how he wishes to plead. If he pleads guilty, he may be 
sentenced immediately by the judge. If he pleads not guilty, he is tried before 
the petit jury or before the judge without a jury. 

Bargaining in regard to the plea is common. The district attorney asks the 
accused if he will plead guilty to a lesser offense in order to insure a lighter 
sentence. In the slang of the courtroom, the prisoner “dickers for a light rap” 
in return for his plea. Roscoe Pound discusses this much condemned power 
of the prosecutor to compromise his cases: “Ninety per cent of these ‘convic- 
tions’ are upon pleas of guilty, made on ‘bargain days,’ in the assured ex- 
pectation of nominal punishment, as the cheapest way out.”” These com- 
promises of pleas are vigorously defended by many district attorneys and 
judges since they tend to clear the docket and save expense; it seems better 
to be sure of a conviction of a lesser offense than of none at all. Moley thinks 
this practice results in a drift “in the direction of individualizing the treatment 
of offenders,” though it is of dubious value to leave such discretion in the 
hands of a prosecuting attorney.”° 

This sort of individualized treatment, however, does not tend to make 


9 Roscoe Pound, Criminal Justice in America. New York: Holt, 1929, p. 184. 
10 Raymond Moley, Politics and Criminal Prosecution, New York: Putnam, 1929, p. 187. 
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justice more equitable or more efficient. Rather its purpose seems to be 
ministering to the convenience and prestige of the district attorney. Certainly 
it puts too much power in the hands of prosecutors—making them almost 
judges in their cases. One result of this practice of accepting pleas of guilty 
is that dangerous criminals are often treated as minor offenders. For example, 
in a case in which an armed thug robbed a truckload of silk valued at $25,000, 
which would ordinarily carry a severe penalty, the culprit was actually sen- 
tenced to one year in prison and fined one dollar—because he agreed to plead 
guilty to the charge of petit larceny rather than stand trial for the more serious 
offense. 

This bargaining practice is more prevalent in the country courts than in the 
larger cities; but according to the Massachusetts Special Crime Report for 1933, 
it bulks large in metropolitan courts: out of 5,761 total convictions in New 
York City in one year, 5,067 were received upon the plea of guilty, 694 after 
trial; in Chicago and Cook County, of 2,582 convictions in one year, 2,086 were 
received upon the plea of guilty, 496 after trial; in Milwaukee in one year, 
of 1,169, 705 represented pleas of guilty, 464 came after trial. And these figures 
are typical.’* However, not all guilty pleas are the result of bargaining. 

In cases where there is a bargain plea, the judge’s decision does not always 
agree with the way the prosecutor and the defense attorney have arranged it. 
Sometimes the judge pronounces a sentence far more severe than that which 
had been promised. For example, a news dispatch from Jefferson City, Mis- 
souri, for October 10, 1950, states that two defendants turned down a chance 
to plead guilty to a charge of robbery in exchange for an offer of a two year 
sentence. The trial judge sentenced them to 20 years and the Missouri Supreme 
Court upheld the verdict.‘* But in most cases, the judge goes along with his 
prosecutor, largely because this method does clear up the docket with an 
accelerated speed. 

A New York state law of 1936 attempted to reduce the number of lesser 
pleas in the state’s courts by requiring the district attorney to submit to writing 
his reasons why he was willing to accept a plea of guilty to a lesser charge than 
the original indictment called for, Reasons given are reported in a study made 
some years ago in New York City. The investigators divided the cases studied 
into seven categories: second offenders, weak proof, homicide, “any” felony, 
cases involving a small amount of money, those with “various reasons,” and 
those with no apparent reason for a lesser plea. Cases of “second, third, and 
fourth offenders” numbered 241. The reasons were: small amount stolen, 55; 
sufficient punishment, 53; weak cases, 51; restitution effected, 21; full con- 
fession, 16; no property taken, 16; real guilt involved, 14; defendant drunk, 
10; plea accepted covering two indictments, 8; other reasons, 24. The number 


11 Missouri Crime Survey, p. 263 $ 
12 Cited in James Finan, “There Is No Prison Problem,” Federal Probation, March 1951, p. 18. 
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of weak cases is unstable. Requiring district attorneys to set down in writing 
their reasons for resorting to this practice is at least one step in the right 
direction.** 


THE PROSECUTOR AND THE LAWYER FOR THE DEFENSE 
The Prosecutor 


When we think of the role the courts play in protecting society against the 
criminal element, we usually regard the judge as the chief protector. That 
he is, but it is his business to see that the accused, no matter how depraved he 
may be, is also protected and gets his rights. The judge’s powers are not so 
great as those of the prosecutor or district attorney. It is the prosecutor or 
district attorney, even more than the judge, whose task is to rid society of the 
individuals who violate the laws. 

The prosecutor is frequently a second-rate lawyer, but in a surprising num- 
ber of cases, especially in some of our larger cities, he is well equipped, and 
makes an excellent record, so that the office may be a stepping-stone to a 
higher post, such as governor or judge of the superior or state supreme court. 

Within the administrative unit in which the district attorney moves, the 
potentialities of his office are limited only by his skill, intelligence, and legal 
and political sagacity. Since the interests of the public are placed largely in 
his hands, he must run down and check evidence in order to see whether 
crimes have actually been committed, bring suspected criminals to book, start 
proceedings that come before the grand jury, bargain with those who are 
willing to plead guilty, decide whether or not to prosecute others, and, last 
but not least, convince trial juries so they will convict rather than acquit. 
The prosecutor’s success is measured by the number of convictions he secures 
while he is in office, almost regardless of anything else. 

He is often called upon to serve as legal adviser for county and local officers 
and to represent the county in bringing or defending civil suits in which it is 
a party. His role as the public’s representative in his locality takes on consider- 
able proportions and makes him often a more important figure than the judge 
in the eyes of those who must stand before him. 

Reforming elements concentrate on the prosecutor, and periodically, espe- 
cially near election time, he crusades against small-fry gamblers, prostitutes, 
liquor law violators, and gamblers who have not kept up their payments for 
protection to the police, or to the small-time politicians and higher-ups in the 
organization, for it is these minor offenders who feel the iron heel of the prose- 
cutor’s authority. The prosecutor must be an astute politician indeed to curry 
favor both with the reformers and with the small-time criminals. He knows 
he cannot offend either group over too long a period of time. He makes some 
half-hearted attempts at cleaning up the community, but there are limits 


18 Ruth G. Weintraub and Rosalind Tough, “Lesser Pleas Considered,” J. of Crim. Law and 
Crimin., January-February 1942, pp. 506-530. 
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beyond which the average prosecutor does not go. Newspapers, especially 
those with editors possessed of reforming zeal, can make a prosecutot’s life 
miserable by lashing out against him. If he was a sensitive man before election, 
he takes this criticism keenly or develops a thick shell of indifference that 
permits him to survive public criticism with an amazing effrontery. 

The prosecutor's unusual prerogatives permit him to dispose of cases with 
what seems pure caprice, through the device of nolle prosequi (literally “won't 
prosecute”), without giving reasons. As Professor Sheldon Glueck, comment- 
ing on the queer ways of the prosecuting attorney, states: 


A recent sketch of the field, in which statistical recording is difficult, rightly 
points out that what goes on “behind the closed doors of the prosecutor's 
office” when he is deciding whether or not to prosecute may be of even more 
importance than those other acts of his that are at least susceptible of record 
and are done more or less in the open.* 


When a case finally reaches the trial court, the prosecutor earnestly prepares 
for a real battle, not for justice, but for a conviction, His professional reputa- 
tion is at stake. He must resort to all the oratory and psychological trickery 
he can mobilize. He is ethically no better and no worse than the defense lawyer 
in this judicial bout. The average trial, unfortunately, becomes more a show 
or contest than a struggle for justice. The judge acts as referee—to see that 
there is something like fair play. The jury sits in amazement, at times flattered 
at the compliments paid them by the lawyers, and at times incensed at the 
threats and insults exchanged by the lawyers in reckless fashion. During the 
court recess the two lawyers may often be seen slapping each other on the 
back in perfect amity. Here is a basic American institution in action, with 
tragic implications that most Americans do not grasp. 

We know that ambitious district attorneys want to be successful in their 
profession and often resort to questionable practices. The real go-getting 
prosecutor is adept in all the tricks of the trade. Public pressure demands that 
he clean up the rackets and crime rings. Hence he finds himself in a serious 
dilemma, If he cannot get his evidence through normal channels, he may 
feel obliged to resort to high-handed methods. It is procuring the conviction 
that measures his success; the methods he employs are overlooked by the 
general public.*® 

It takes courage, skill, and a relentless resourcefulness to be a conscientious, 
capable, and honest prosecutor. But never should the American people con- 
done the use of high-handed tactics, illegal or extra-legal methods in in- 
timidating, threatening, or bullying suspected criminals in trying to obtain 
~ 44 From Sheldon Glueck, Crime and Justice. Boston: Little, Brown & Co., 1936, p. 147. 

15 The reader is referred to the following concerning the regime of Thomas E. Dewey when 
he was district attorney: Oswald Garrison Villard, “The Facts About Mr. Dewey,” The Nation, 
February 24, 1940, p. 282; and Benjamin Stolberg, “Thomas E. Dewey, Self-Made Myth,” The 
American Mercury, June 1940, pp. 135-147. 
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a conviction. American legal procedure must never become a system of in- 
timidation or brutality such as we have witnessed during the Nazi regime or, 
more recently, in Hungary and Bulgaria. We must cling to our democratic 
concepts of fair play even though a colorful prosecutor may fire the imagina- 
tion of the public. 


The Lawyer for the Defense 


The other party in the judicial tilt is the defendant’s attorney. Whatever 
the public may believe, there are many honest criminal lawyers. In fact, many 


Courtesy of Chicago Herald and Examiner 


Clarence Darrow Before Judge Caverly in the Loeb-Leopold Trial in Chi- 
cago, 1924. 
of those who have gained a national reputation in this field have also been 
known for their humanity and compassion. Perhaps the late Clarence Darrow 
was the best known and admired criminal lawyer of his generation.’® As 
Professor John B. Waite, a distinguished student of criminal law, has said: 
“The attorney who can save only the innocent from punishment will have 
few clients.”** 


16 See Irving Stone, Clarence Darrow for the Defense. New York: Doubleday, Doran, 1941, for 
an account of Darrow’s legal battles: also. Quentin J. Reynolds, Courtroom, New York: Farrar, 
Strauss, 1950, for an account of another outstanding successful criminal lawyer, the present Judge 


Samuel S. Leibowitz of New York. 
17 John B. Waite, Criminal Law In Action. New York: Harcourt, Brace, 1934, p. 173+ 
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No matter how depraved, the prisoner before the bar of justice is entitled 
to all the privileges guaranteed any citizen by the Constitution and Bill of 
Rights. If he is fortunate enough to have a good attorney, these rights will 
not be denied him. Unfortunately, few apart from those belonging to the 
organized criminal syndicates can raise enough money to employ the best 
legal talent. Most criminals are poor and friendless, and hence fail to procure 
lawyers who know enough or are willing to protect their rights and defend 
them adequately in court. 

Because criminal law has been regarded as the “ugly duckling” of the legal 
profession for so long, we find many unscrupulous lawyers in the courtroom. 
Shrewd lawyers, practicing in criminal court, know just how near they can 
flirt with the unethical before any one particular judge. In the sensational trial 
of the eleven Communist leaders in New York City in 1949, several defense 
attorneys encroached on courtroom ethics time and again, and subsequently 
were held in contempt of court by the patient jurist, Judge Harold Medina. 
Few judges can exercise the tolerance this jurist manifested in this particular 
case. He was confronted by one of the most difficult cases in our national 
history. 

While an attempt is now being made to change the court trial from a battle 
of wits between prosecutor and defense attorney to a presentation of facts that 
will lead to a conviction or an acquittal on the merits of the case, there is still 
much room for improvement. Some defense attorneys stoop to unfair tactics 
in order to build up a reputation among criminals that will make them seem 
indispensable. Such unethical lawyers are in the class of lawyer-criminals. 
Found in the large cities, they are virtually in league with the more affluent 
ctiminals and advise them often before they commit their crimes. 

Perhaps the most famous, but by no means the first, of the unscrupulous 
lawyer-criminals who made a studied profession of chicanery and unsavory 
tactics before the bar of justice were William F. Howe and Abraham H. 
Hummel of 89 Center Street New York City. The firm of Howe & Hummel 
is notorious in the annals of criminal law. They had their heyday from 1869 
to 1907 and during that period defended over 1,000 persons indicted for mur- 
der or manslaughter—an all-time high. It is reported that a check was made 
in the Tombs in 1872 and of the 25 men awaiting trial for murder, 23 of them 
had engaged the oily and raucous Howe & Hummel. While these worthies 
were disbarred on at least one occasion, they were reinstated. Their stock in 
trade was in the defense of criminal gangs, prostitutes, thieves, and fences, but 
they did a land-office business in the divorce racket by blackmailing and 
framing thousands of innocent persons. They were without question the 
master minds of big-shot criminals, and the shrewd Mother Mandelbaum, 
extraordinary fence of her day, retained them on a yearly basis of $5,000. While 
they were the exponents of all that is regarded as shyster by the public, they 
made no bid to the claim. An earlier attorney who pursued his business before 
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the bar in the 1840’s deserves that dubious distinction. He was one Scheuster, 
about whom little is known today. But Howe, called by Judge Alton B. Parker, 
“the father of the criminal bar in America”—an ex-convict from England, 
and his junior partner, Hummel, son of an immigrant, plied their profession 
through blackmail, corruption of politicians and public officials, judge fixing, 
subornation of perjury, by fabricating evidence, and through capitalizing on 
any technicality in the law they could find. Hoaxing of juries was an everyday 
occurrence of this pair of legal villains as well as quibbling in the court trial 
at every turn in the case. We have our Howes and Hummels today but none 
can compare to these masters of fraud, deceit, and intimidation.** 

Judge John C. Knox, chief judge of the United States District Court, 
Southern District of New York, is authority for stating that bombast and 
trickery are still used by trial lawyers but he contends such tactics win fewer 
cases than preparation and courtesy. The jurist, however, tells of a trial lawyer 
in a murder case in Texas some years ago, who terminated his emotional plea 
to the jury with tears in his eyes, singing “Home Sweet Home.” He adds that 
this lawyer won an acquittal for his client and thus made himself more in 
demand as a criminal lawyer.” 


THE PUBLIC DEFENDER AND THE VOLUNTARY DEFENDER 


Assignment of counsel for the defendant unable to obtain a lawyer because 
of financial reasons, is important. If a criminal belongs to a crime syndicate he 
will have no trouble in securing adequate counsel and even the small-fry 
criminal is likely to be able to raise some funds to secure a lawyer. But if the 
hapless criminal is poor and has stumbled into his delinquency by accident, 
passion, or because he was used as a tool by someone more clever than he, he 
may find no one to defend him. Or he may be exploited by some shyster who 
hangs about the courtroom looking for a retaining fee without much effort 
in protecting his client. 

It is a sorry spectacle to see hundreds of poor, witless delinquents and 
petty criminals come before the court without adequate or honest, sincere 
counsel to represent them. In those cases where the court supplies counsel the 
novice lawyer or the court hanger-on is likely to place the defendant's rights 
in jeopardy, for the system of assigned counsel is farcical in its operation and 
tragic in its consequence.”” À 

This state of affairs was discussed for years among leaders in the legal pro- 
fession and in conferences of social workers. Out of these discussions the idea 


18 The reader is referred to an excellent work on these men: Richard H. Rovere, Howe & Hum- 
mel: Their True and Scandalous History. New York: Farrar, Straus, 1947. 

19 “The Trial Lawyer as Seen from the Bench,” New York Times Magazine, December 4, 1949- 

20 For details, see Reginald Heber Smith, Justice and the Poor, a Study of the Present Denial of 
Justice to the Poor, and of the Agencies Making More Equal Their Position Before the Law, with 
Paticular Reference to Legal Aid Work in the United States. Carnegie Foundation for the Ad- 
vancement of Teaching, New York, 1919, p. 114. 
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of volunteer counsel arose. There also developed a feeling in legal and social 
work circles that if the state supplies a prosecutor, it should also supply a 
public defender at public costs. This motion did not gain many friends, how- 
ever, since it was obvious from the start that such an official would encroach 
upon the legal profession at too many points. 

Nevertheless, both ideas began to flourish, and today we see in the United 
States both types of service, especially adaptable to poor and indigent cases 
brought before the court. The two methods are often confused in the minds 
of the public and both are confused with legal aid, which is the service that 
attempts to provide sympathetic and adequate legal advice to the poor, usually 
in matters outside the field of crime and delinquency. It concerns itself 
primarily with such questions of law as small claims for wages, disputes over 
board or rent bills, damage to personal property, and the like. The legal aid 
movements have, however, been responsible for the development of voluntary 
defenders in some places, notably in New York City. 

The institution of the Public Defender dates back to Spain of the fifteenth 
century, if we do not consider the office of pauperum procurator, which existed 
under the Roman Papal Government. Argentina adopted the service as early 
as 1886, and since that time the idea has spread to Hungary, Norway, the 
Netherlands, Belgium, Denmark, and Mexico. In all these countries there is 
some specific stipulation in the law that affords the poor some degree of 
dignified and adequate legal service. In England too, counsel assigned to the 
defense of an accused person is paid by the government. 

The Public Defender movement got under way in this country in 1914 when 
Los Angeles County provided for such a service in criminal cases, The salary 
of the defender was paid from public funds. In 1915 the city of Los Angeles, 
by city ordinance, extended his work. So successful was the service that in 
1923 a statute was adopted that introduced the office in other counties through- 
out the entire state. There were many objections to the Public Defender in 
the early days, but experience has proved it an excellent social service that 
meets many problems arising from the preponderance of indigent cases in 
the courts. Now there are public defenders in many cities, including San 
Francisco and Oakland, Chicago, Bridgeport, New Haven, Hartford, Colum- 
bus, St. Louis, and Tulsa.” 

The best known Voluntary Defender organization was founded in 1917 in 
New York City. The movement resulted from an inquiry instituted by the 
various bar associations, The original plan, to ask for the volunteer services of 
the attorney, was changed to employing expert attorneys to serve as defenders 
with adequate salaries from funds raised through subscriptions. 

It was decided that the defender could do a much better piece of legal work 
if each case he accepted was thoroughly investigated by a social case worker. 


21 See J. E. Lumbard, Į “For Equal Justice—A Public Defender,” New York Times Magaz- 
zine, November 2, 1947 
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So this type of service now makes a complete investigation of the client’s back- 
ground and furnishes a rational solution to his legal problem. The Voluntary 
Defender movement spread rapidly, to Cincinnati in 1928, Pittsburgh in 1930, 
Philadelphia in 1934, and Boston in 1935. 

Mr. Louis Fabricant, describes an important innovation in the Volunteer 
Defender movement in New York City: the creation of two panels of 
attorneys, one Senior and the other Junior. The former comprises experienced 
and able trial lawyers who have volunteered to try at least one case per year 
in the criminal court. Three hundred attorneys qualified for this panel after a 
thorough investigation by members of the Legal Aid Committee. The Junior 
Panel is composed of young attorneys recently admitted to the bar. The mem- 
bers of this group are assigned for one month to the offices of the Voluntary 
Defender. As part of their regular office duties, they interview defendants and 
witnesses and prepare trial memoranda for members of the Senior Panel 
assigned to each case. This widens the scope of the Defender’s office and brings 
into the picture hundreds of capable lawyers.” 

Both the public defender and the volunteer defender systems have their 
champions, and each system has many advantages and some few disadvan- 
tages. Criticisms of the public defender include the possibility that he might 
become political like the prosecuting attorney; that collusion would be en- 
couraged if the defender and the prosecutor belonged to the same political 
party; and that the social work investigation, an integral part of the volunteer 
defender’s program, would be less emphasized. The disadvantage of the 
voluntary defender plan is mainly financial. Too frequently the officers of the 
organization are handicapped by the difficulty of raising funds. 

Which type of free counseling to the poor defendant will be found best 
in the future we cannot predict. There is no longer any significant opposition 
to the philosophy underlying either type. It is universally admitted that 
injustice in our courts is partly due to the discrimination against the poor and 
friendless. To supply them with adequately trained and paid legal service 
at, no cost to them is of paramount importance. The defender movement has 
therefore shown that it can be done on a dignified and adequate basis. 


COURTROOM PROCEDURE 
Rules of Evidence 


Despite the persistence of the conventional explanation that courts were 
conceived and developed to protect the ordinary man and his rights, the fact 
remains that many of the decisions flowing from the judicial courts of 
America have tended to restrict the poor man and sustain special privilege. 
Economic power and ecclesiastic sanctions aligned themselves against the 


22 Louis Fabricant, “Voluntary Defenders in Criminal Cases,” The Annals, September 1939, pp- 
23-29. In 1949 the Harvard Law School organized a Voluntary Defender Committee, which is 
composed of senior law students, 
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masses in earlier days and maintained their ascendancy by setting up a 
friendly judiciary. j 

The courts have, however, been the object of many penetrating attacks in 
the past and gradually were obliged to yield in many particulars to the over- 
whelming logic of their critics. We need cite only such reformers of the law 
as Beccaria, Montesquieu, Voltaire, Diderot, and Condorcet. Even the Eng- 
lish jurist Blackstone (1723-1780), while not violent enough in his criticism 
of the old system of criminal jurisprudence to suit some of his more fiery con- 
temporaries, like Jeremy Bentham, did condemn the glaring injustices in the 
unspeakable English criminal code of his day. The diverse interests of 
Bentham embraced voluminous writings for the reform of both criminal and 
penal administration. 

As time went on, the tendency of the courts has been to grant more and 
more rights and even some leniency to an accused person drawn from the 
common people. This trend has not been even and consistent, but the benefit 
of doubt has been gradually extended to the defendant in court procedure. 

As we view court procedure, we see the rights of the accused protected at 
every turn, at least in theory. In fact, as the rules developed, the courts bent 
over backwards to such a degree that the severe criticisms made earlier against 
them were revived in reverse form. It was claimed that, instead of society 
being protected, the criminal was receiving special privileges in court. It was 
argued that the observance of these constitutional rights all too often ended 
in mistrials, delays, and miscarriage of justice. Although the primary objective 
of courtroom procedure is to dispense justice, critics insist that this worthy 
ideal is realized only in a fraction of the cases. They further insist that the 
rules of the game are defective, outmoded, and merely permit delay and 
inefficiency. 

In theory, the accused is presumed to be innocent of the charge against him 
until he is proved guilty. This fundamental and venerable presumption places 
the burden of proof upon the prosecution for the state. It follows, therefore, 
that the defendant is entitled to due process of law, from which flow these 
rights. If he is acquitted, he may not be tried again for the same offense. 

When a person is indicted, he at once learns the nature of the alleged crime 
and, to some extent, can infer the nature of the plans of the prosecutor. This 
permits him and his attorney to prepare the case by establishing alibis, round- 
ing up witnesses who will testify in his behalf, and in general developing the 
necessary strategy for the trial. But the prosecutor has no way of know- 
ing in advance what type of defense the opposing attorney may employ, 
and he is placed in a somewhat difficult position. On the surface, this practice 
would seem to protect those who are undoubtedly guilty, but it merely follows 
the concept that it is the responsibility of the state to prove a person guilty; 
hence the burden must fall upon the representative of the state. 

Since it is the obligation of the state to prove the defendant’s guilt, it is in- 
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cumbent on the prosecutor to submit his evidence to the judge and the jury. 
He calls his witnesses in one by one and asks them to tell the jury what they 
know about the crime and the accused’s alleged participation in it. All testi- 
money is presented under oath (or affirmation), and anyone testifying falsely 
is liable to the charge of perjury. Though much testimony in trials is perjured, 
few witnesses are actually tried for this offense. Each witness may later be cross- 
examined by the opposing attorney, and he tries either to break down the 
testimony completely or else cast doubt upon it in the minds of the jury. 

Another protection afforded the accused is that he can refuse to testify 
against himself. He may testify in his own behalf if he so wishes, but it is 
specifically assumed that if he does not, no presumption of guilt is thereby 
created. This right of the defendant has been criticized by many persons, since 
he is fairly well protected against unfair tactics by the prosecutor through his 
attorney and the rules of evidence. If he is innocent, he should not object to 
testifying; if he is guilty, his silence tends to incriminate him before the jury. 
Whether this constitutional right of the accused should be abolished is a moot 
question. 

Another reason for not calling the defendant to testify against himself is 
that the prosecutor might conceivably introduce his past record, if he has one, 
and thus throw doubt on his testimony. While this frequently happens, it is 
argued that it is the business of the defense attorney to see that his client is 
not taken advantage of in this manner. In formal law the past record of a de- 
fendant has nothing to do with his guilt in the case before the court—the law 
is clear on that point. While the defendant should be protected in the court- 
room by legal procedure, society, too, must be assured that a chronic criminal 
or sex offender should be identified so far as his past record is concerned, al- 
though he may in fact be innocent of the charge for which he is being tried. 

In addition to protecting the accused by permitting him to refuse to testify 
against himself, the state extends this privilege to those close to the defense. 
These are privileged witnesses and include a wife or minor children of the 
defendant, his physician, lawyer, or minister, all in so intimate a relationship 
to the defendant that they have confidential or privileged communications 
with him. 

There are other rules besides those that protect the rights of the accused. Evi- 
dence consists of testimony from all witnesses, whether testifying for the de- 
fense or the prosecution. In addition, material objects or documents purporting 
to have bearing on the case and usually referred to as exhibits may be con- 
sidered as evidence. The judge rules on the admissibility of evidence, but if it 
is admitted, the jury alone decides on its weight in the case. Hearsay evidence 
is not permitted in court; neither can a witness express an opinion unless he 
is asked for it or is an expert in some specific field where his opinion carries 
weight. 

There are two kinds of evidence—direct and circumstantial. Direct evidence 
flows from the witness’s personal knowledge or observation, whereas circum- 
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stantial evidence consists of inferences from observed facts or testimony. While 
the latter is not considered to be as relevant as direct evidence, it is admissible, 
and, at times, is convincing and conclusive. However, it is often misleading 
and unreliable and lends itself to exploitation by a clever lawyer or prosecutor. 

We have discussed elsewhere the evidence submitted by the expert.”* While 
there are some charlatans among the experts, their evidence is, in general, 
scientific. Scientific evidence seeks to introduce into a trial all the relevant 
facts in order to get at the truth. But so-called legal evidence, much of it 
hearsay, circumstantial, and perjured, obscures the truth. By employing this 
type of conventional evidence the prosecutor and defense attorney succeed in 
perpetuating the traditional legal procedure by deliberately covering up per- 
tinent facts. 

Since the burden of proof rests with the prosecutor, it is his responsibility to 
open the trial. This he does with his remarks to the jury, stating briefly the 
charges against the defendant as they are contained in the bill of indictment 
and outlining the evidence he expects to introduce during the trial. After the 
completion of his opening statement, he calls his witnesses one by one. After 
he directly examines each, the defense attorney has the privilege of cross ex- 
amination, his purpose being to discredit the prosecutor’s witnesses or to mini- 
mize the weight of their testimony. Defense witnesses are then introduced, 
and they in turn are cross-examined by the prosecutor. After this, both sides 
may produce additional witnesses. Upon the completion of taking the state’s 
testimony against the accused the prosecutor advises the court that he rests 
his case. 


The Role of the Trial Judge 

No matter how crude our early courts were, a halo of mysticism fabricated 
from ritual has been thrown about them so that they have come down to us 
surrounded with a large element of sanctity. The legal trappings of the court 
such as the wearing of robes, and, in England, powdered wigs, contribute to 
make up the illusion of mystery, pomp, and circumstance. We in America 
have abandoned much of this “legal magic” but there still are many vestigial 
remains. 

However magic the courts may be, they are composed of human beings in 
action. Modern scientific criticism finds many objections to them.”* The courts 
of today are largely bungling institutions for meting out even and accurate 
justice. 

The trial judge is an imposing figure and possesses many powers; yet in 
many respects he is greatly limited in his authority, since every act and every 
ruling he makes in the conduct of the trial is carefully scrutinized by counsel, 
who often are more learned in the law than the judges. Counsel quite fre- 
quently takes exceptions to the judge’s rulings; these are useful in case of 


23 See pp. 257-258. X 
24 See the works of Jerome Frank, Henry W. Taft, John Barker Waite, and Fred Rodell. 
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appeal. Not infrequently, the higher, or appellate courts, do not hesitate to 
reprimand a judge who has erred in his conduct of a trial or who has made 
rulings utterly indefensible according to law. But if the judge has been tech- 
nically correct with respect to the law, the higher courts take little cognizance 
of any obvious bias on his part. If one were to make an analysis of the prevail- 
ing bias of American justice, he might well find that in many cases judges lack 
an understanding of the broader principles lying back of an enlightened social 
philosophy.”* 

While in theory the American trial judge is vested with considerable 
authority and independence, in practice he is frequently indebted to members 
of the political organization that was responsible for elevating him to the 
bench. Judges feel this dependence quite keenly and resent any reference to 
it. But it does persist and will continue so long as the office is elective. As Pro- 
fessor Waite says in his work on the criminal law: “They are dependent for 
attainment and retention of their positions upon influential lawyers, upon 
newspaper reporters and editors, upon gang chief politicians, and upon what- 
ever other persons and forces determine elections.” This close tie-up between 
the judges and political organizations is discussed by Percival E. Jackson in 
his book, Look at the Law, in which he quotes Joseph H. Choate, leader of the 
American Bar: “There is one other abuse against which we can at least utter 
an indignant protest. I mean the toleration of judicial candidates who are will- 
ing or are permitted to pay for their nomination or to pay their party for their 
election. No matter what their personal or professional qualifications in other 
respects may be, such a means of reaching office cannot but degrade the 
Bench.””" 

It is not unknown for aspirants to the bench in some states to put up as 
much as $25,000 with the politicians for a nomination to a state supreme court 
judgeship. A revealing article by Howard Whitman has pointed out the ex- 
tent to which judges owe their posts to large sums of money paid out to the 
politicians.”* It may well be conceded that most judges who pay for nomination 
are not corrupt; most of them may deplore organized criminality and main- 
tain an uncompromising attitude toward it. An eminent criminologist has 
asserted that there is not a single crime ring in the country that does not re- 
volve around a corrupt judge. Even the honest judge finds it difficult to smash 
crime because he is indebted to politicians who are in league with the crimi- 
nals. The corrupt judge does not care to eliminate crime in his domain since it 
is too lucrative a business, so far as his own fortunes are concerned, 


25 Cf, Louis P. and Eleanore Levenson, Lawless Judges. New York: The Rand School Press, 
1934, p. vi, an introductory statement by Professor Morris Cohen. 

26 Op. cit., p. 203. 

27 Quoted in Percival E. Jackson, Look at the Law. New York: Dutton, 1940, Chapter X, 
“Judges are Corrupt,” p. 294. 

28 Howard Whitman, “Behind the Black Robes,” Woman's Home Companion, February 1949, 
p. 32 ff. 
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As to the ability of trial judges, Mr. Whitman shows how utterly incom- 
petent many judges are; many of them employ bright young secretaries to 
write their decisions. Professor Waite says: “. . . neither appellate courts nor 
legislators evince great confidence in the capacity of elected trial judges to use 
power wisely or fairly. And, oddly enough, the appellate court judges are 
rather more skeptical of their inferior colleagues’ ability than are the legis- 
lators.”*° 

Professor Moley notes that few attempts have been made to analyze the capa- 
bility of judges and that we need many such studies.” Many observers con- 
tend that the quality of the judiciary would be vastly improved if the office of 
judge were made appointive rather than elective. The problem of securing 
capable and honest public servants in America is a very serious one—one that 
occupies the best attention of the political scientists. It is obvious that criminal 
justice will be vastly improved and expedited when we find more capable men 
on the bench who will be completely freed from politics and who may hold 
office for life if they serve honestly and faithfully. Mr. Whitman, whose article 
was mentioned above, deplores the tyranny and incompetence of many jurists 
in this country and calls attention to the Missouri Plan of selecting judges, 
which that state adopted in 1940. It functions as follows: judges are nominated 
by a commission made up of outstanding citizens, including lawyers; three 
names from this list are submitted to the governor of the state, who selects 
one of them. After serving for one year, this person’s name appears on the 
ballot with the question, “Should Judge X be retained in office? Yes or No.” 
If he has been competent he is then elected by the people; if not, he is retired 
from the bench. This plan has the good features of both appointment and 
election. 


The Criminal Trial and Legal V erbiage 

The late Dean John H. Wigmore of Northwestern University Law School 
is given credit (or blame) for coining the term “sporting theory” of justice to 
describe the court trial.” While it is assumed that the purpose of a criminal 
trial is to ascertain whether a defendant committed a specific crime and thus 
dispense justice, the fact is that the process is a legal game (or battle) between 
two lawyers, the prosecutor and the defense attorney, with the judge acting as 
referee. The purpose of the judge is to hold the contestants to the rules of the 

ame. 

3 Going further, Mr. Leonard Moore, who wrote a handbook for practicing 
lawyers in 1946 for the Practicing Law Institute, refers to litigation as warfare. 


29 Op. cit., p. 207. 

30 Op, cit., p. 233. n 
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He writes: “Litigation resembles warfare. Opposing counsel are charged with 
the responsibility of so conducting their campaign that ultimate victory will 
result.” He continues by stating that a law-suit, like a battle, requires “strata- 
gems,” “tactics,” “skirmishes and a series of battles,” and a “scouting party to 
discover the enemy’s position and strength, sometimes to draw his fire.”** If 
this can be said of civil cases, how much more accurate it is of criminal cases. 

The “sporting theory” of justice makes public spectacles out of some of 
our nationally notorious criminal trials. The Harry K. Thaw, the Gray-Snyder 
and Hall-Mills cases, and the Hauptmann trial are examples.** Dean Roscoe 
Pound thinks that criminal trials stopped being primarily a show around 
1900 (some years before Dean Wigmore coined the term “sporting theory” 
to describe the process). But, of course, we have had many such spectacles 
since the turn of the century. In fact, when Supreme Court Justice Felix 
Frankfurter appeared before the British Royal Commission on Capital Punish- 
ment in 1950 he referred to the judge in an American criminal court as “an 
umpire at a fight.” 

One reason why the criminal trial, especially, is like a football game is the 
rules and technicalities. From the moment the defendant is indicted until he 
is convicted or acquitted, legal technicalities are legion. As Percival E. Jackson 
remarks: “Applications for mistrials in criminal cases, motions in arrest of 
judgment, reversals of convictions of notorious criminals because of technical 
errors in the conduct of the prosecution, are of common occurrence. . . . In 
matters of giving evidence upon a trial, an apotheosis of technique is reached. 
What is to be admitted in evidence upon a trial and what is to be rejected, is 
a subject of such abstruseness that volumes of law books are constantly being 
written and rewritten on the subject.” He names Greenleaf on Evidence, 
published in 1899, three volumes of over 2,000 pages, citing almost 15,000 
precedents, and Dean Wigmore, whose five volume work of 5,500 pages cites 
42,000 precedents. 

The courts insist upon a technical legal verbiage unintelligible to the 
layman. Federal Judge Jerome Frank asks: “But why are lawyers peculiarly 
infected with what has been called ‘verbomania’? . . . Legal thinking, it is 
said, is affected by a ‘belated scholasticism,’ by a ‘blighting medieval prepos- 
session’ . . . In no other field of human thought is that prepossession to be 
found in a more exaggerated and persistent form.”* Court procedure and 
legal language must be made simpler and more efficient—adapted to the 

83 Leonard Moore, “Modern Practice and Strategy,” Practicing Law Institute, p. 1; Quoted by 
Jerome Frank, op. cit., p. 8. 

34 See Life for a review of the Hall-Mills case, January 2, 1950. 

85 Minutes of Evidence, Royal Commission on Capital Punishment, London, July 21, 1950, p. 
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87 Jerome Frank, Law and the Modern Mind. New York: Coward-McCann, 1930, p. 63. See 
also Fred Rodell, Woe Unto You, Lawyers! New York: Reynal & Hitchcock, 1939, pp. 193, 197- 


198. 


Court Procedure in Criminal Cases 289 


social and economic conditions of today—so that delays will be minimized 
and justice will be expedited. 


CHARGING THE JURY AND SENTENCING THE CONVICTED 


After the evidence has been submitted to the jury and the opposing attorneys 
have examined and cross-examined the various witnesses and have presented 
the final arguments, the judge makes his charge to the jury. The purpose of 
the charge is to give the jury the legal aspects of the case and to instruct them 
how to analyze the evidence in arriving at their verdict. The judge must be 
most scrupulous in making this charge since he knows that if he exceeds his 
prerogatives, reversible error may be charged against him. Sometimes both 
the prosecutor and the defense attorney point out to the judge that he was 
subject to error in the charge and ask him if he cares to correct the errors 
they specify. 

Callender gives a summary and criticism of the judge’s charge to the jury: 

The judge begins by stating the nature of the offense with which the de- 
fendant is charged, and explains what evidence is necessary to justify a con- 
viction. He then reviews the evidence for the prosecution and defense, and 
instructs the jury how to weigh it in arriving at a verdict. He tells them that 
the presumption is that the defendant is innocent, and that the burden is on 
the state to convince them “beyond a reasonable doubt” that he is guilty. In 
criminal cases a verdict of guilty should not be based upon a mere preponder- 
ance of proof. The jury should be convinced that upon all the evidence, there 
can be no reasonable doubt that the accused is guilty. . . . What constitutes 
reasonable doubt is difficult to define, and the probabilities are that few jurors 
understand the definition which the judge gives them. He tells them that 
it consists in a substantial doubt arising from the evidence or lack of evidence, 
such as an honest, sensible, and fair-minded person may with reason entertain 
consistent with a conscientious desire on his part to ascertain the truth. He tells 
them that the state is not required to establish guilt beyond any possibility of 
doubt, and they should not acquit for the mere reason that there is possibility of 
error, but only if they have a reasonable doubt. Assuming that the jury under- 
stands what he means, it is not unlikely that they will have some difficulty in 
applying the doctrine.®* 

After the jury deliberates, it returns its verdict and it is the task of the judge 
to pronounce sentence. 

If the offense is a serious one, carrying the death penalty or life imprison- 
ment, it is customary for the defendant's attorney to make a final plea to the 
judge for mercy. The defense attorney may bring into the courtroom mem- 
bers of the family of the convicted man, in an attempt to sway the judge 
toward an attitude of leniency. This is an old trick, and of course both judge 


and attorney accept it as part of the “show” that makes up the entire court 


88 Clarence N. Callender, American Courts, Their Organization and Procedure. New York: Mc- 
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procedure. After sentence has been pronounced, the trial is over except for 
a motion for a new trial. If this is denied by the judge, an appeal may be 
made to a higher court. 

Although the judge cannot order the jury to return a verdict of guilty, he 
“may take the case away from the jury” and insist on a verdict in favor of 
the defendant. If a judge thinks, however, that the jury should have con- 
victed the accused, he may still hold the defendant by means of a bond to 
keep the peace, especially in minor cases that are not worth the expense or 
trouble of a new trial on another count. In some jurisdictions, persons 
acquitted of certain crimes, but reputed to be potentially dangerous, may be 
required by the judge to post a bond. If the peace bond is fixed at an exorbitant 
sum impossible for the person to raise, an indeterminate sentence in jail is 
the result. Sometimes the sentencing judge forgets the case and the victim 
is kept in jail for a year or more. During the year 1949, for instance, the 
criminal courts of Philadelphia remanded 36 acquitted persons in jail “to 
keep the peace.” Their bonds ranged from $500 to $5,000. 

While peace bonds for acquitted persons are an outgrowth of the venerable 
custom of surety to keep the peace, the two are not to be confused. The use 
of the latter is legitimate in cases where threats of violence are made, but 
in such cases a definite charge is made and the defendant has a hearing. The 
legality of forcing an acquitted person to keep the peace by posting a bond, 
or, in lieu of it, to go to jail, has long been questioned. 


APPEALS TO HIGHER COURTS 


New trials in civil cases were granted as early as the fourteenth century 
but this practice in criminal cases did not begin until the latter part of the 
seventeenth century.’ To afford the convicted person every opportunity of 
avoiding the stigma of guilt, provision is made by the statutes of the United 
States and of the various states for taking appeals in criminal cases from the 
courts of original jurisdiction to a higher court for review. Within a short 
time after conviction the defense must file the application for appeal with 
reasons. 

Appeals are very common but many are not granted. However, a stay in 
executing the sentence pronounced by the judge is effected by the appeal 
even if it is denied. If the defendant has money, or if his attorney feels he has 
a good case, despite conviction by the lower court, strenuous efforts are made 
for a new trial or for a review by the appellate court. Under certain circum- 
stances, the state, too, may appeal a case, although this is somewhat rare. 

Although appeals to higher courts are numerous, the proportion to the 
number of criminal trials is small. The percentage of cases upheld by the 
appellate court differs in various states and at different times, but, generally, 
most trial court decisions are sustained. 


39 See Orfield, op. cit., Chapter VIII, “Motions after Verdict.” 


Court Procedure in Criminal Cases 291 


When a convicted criminal is denied a new trial by the appellate court, he 
may appeal to the governor or pardon board for a pardon or commutation 
of the sentence. In rare instances his case may be taken to the federal Supreme 
Court. This court has shown great reluctance, however, to interfere with state 
court rulings and does so only when in its judgment the due process clause 
has been infringed or some untoward set of events conspired to make a fair 
trial impossible, such as a mob storming a courtroom during the trial. In the 
few cases that have reached the Supreme Court from the state courts, the 
moving spirit has often been a group of liberals who have not only raised 
the necessary funds to prepare the case but have also contended that some 
very pertinent social question was involved, such as racial discrimination 
and persecution of minority groups. 

A progressive Baltimore jurist, the late Joseph N. Ulman, makes an 
illuminating analysis of appellate court procedure: 


Appellate courts . . . do not reverse decisions simply because they disagree 
with them. Reversal must proceed from error of law and such error must be 
substantial. But if this account is to be veracious I must call attention to a fact 
familiar to every experienced lawyer, yet not apparent in the classical litera- 
ture of the law, and probably not consciously admitted even to themselves by 
most appellate judges. Practically every decision of a lower court can be re- 
versed. By that I mean practically every record contains some erroneous rulings 
(and) they can nearly always find some error if they want grounds for re- 
versal.*° 


Judge Ulman described a case in which he presided. Of 830 rulings on 
evidence that he made, 615 were adverse to the defense. The defendant was 
acquitted, but the judge pointed out that if the defendant had been found 
guilty and his attorney had appealed, there would have been 615 opportunities 
for reversal before the appellate court. 

The practice of safeguarding even the convicted man against shoddy or 
inefficient “justice” is admirable, but the cumbersome machinery by which 
he is protected is inefficient, absurd, and time-consuming. Lawyers them- 
selves are beginning to realize that court procedure must be made more 
simple and efficient so that justice will be expedited. Professor Raymond 
Moley summarized recommended reforms that would eliminate many 
appeals :** 

Simplification of the indictment or information; provisions to facilitate the 
amendment of defective indictments and the cutting of defects by order of the 


court. 
That there be no reversals on appeal for error except in the case of miscar- 


riage of justice. 


40 Joseph N. Ulman, The Judge Takes the Stand. New York: Knopf, 1933, pp- 265-266. 
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Rules for speeding up proceedings on appeal. 

Extension of power of court to modify judgment, sentence, etc., on appeal, 
without necessitating the granting of a new trial. 

Simplification of the charge to the jury, to lessen the possibility of error. 


Aside from the cumbersome procedure, with its inefficiency, technicality, 
and delay, the cost of criminal justice is terrific. The cost of stenographic help 
is high. The record of a long trial will cost thousands of dollars. To appeal a 
case to a higher court, the defense must submit from 10 to 20 copies of the 
transcript of the trial and often these must be printed. Many of the more 
famous trials in our history have run into hundreds of thousands of dollars. 
The Harry K. Thaw trial cost $800,000. a 

Here is the record of the trial of the Communist leaders in New York City 
in 1949. The trial itself lasted nine months (men indicted in July, 1948; con- 
victed by jury in October, 1949); it cost the government over a million dol- 
lars, while the defendants had a fund from the Communist party of a quarter 
of a million dollars; there were over nine million words of testimony, enough 
to fill 20,000 volumes. The defense lawyers were cited by Judge Harold Medina 
for contempt and sent to jail for from ten days to six months; the jury took 
about 30 hours in arriving at a verdict—guilty for all twelve. The case was im- 
mediately appealed. The Supreme Court upheld the convictions in June 1951. 
Other recent expensive trials were the “Tokyo Rose” case costing $75,000; the 
Judith Coplon case, $75,000; and the Mildred (“Axis Sally”) Gillars case, 
$55,000." 


SENTENCING A CONVICTED CRIMINAL 


On the surface, it would seem that sentencing a person found guilty of a 
crime should be a very simple process, for in most states the penal code pro- 
vides for penalties to be imposed for the various acts considered crimes, 
whether they are serious (felonies) or less serious (misdemeanors). Some 
penal codes, however, give the courts wide discretion in determining what 
penalty to impose, and there are vast differences between the states regarding 
the severity of the penalty for the same crime. 

The penal code is the “blueprint” the judges use in sentencing convicted 
prisoners. Most of our penal codes have come down to us from common law, 
modified by changes in philosophic thinking and, in this country, by statutes. 
As we view them today they are shackled by much voodoo, myth, caprice, 
and traditional morality, 

In a later chapter we describe the excellent reform of the penal codes of his 
day by Cesare Beccaria, father of classical penology. Denouncing the arbi- 
trariness of the judges who discriminated against the poor man in favor of the 
rich, he enunciated a penal code that caught the imagination of all lovers of 
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democracy. The codes he and his followers (like Jeremy Bentham in England) 
developed were quite simple. To each offense a penalty was attached. Every 
person committing a certain crime was dealt with uniformly. Simple though 
it was, such a code did not envisage mitigating circumstances, but rather 
appraised all criminals alike. Then, too, the degree of severity of the penalty 
was capriciously arrived at either by the ruler of the country (such as Fred- 
erick of Prussia) or by majority vote of the group considering the offense. 
The penal codes in operation in our states have made little progress since 
the days of Beccaria. 

In the early days of prisons in this country all penalties were fixed. Armed 
robbery might call for a ten year penalty. The convicted man was obliged to 
serve out his ten year stretch unless pardoned by the governor of his state. 
In due time a modified indeterminate sentence was introduced, state by state, 
which requires the judge to pronounce both a minimum and a maximum 
sentence, the maximum being no more than specified by the penal code for 
the particular crime in question. The minimum sentence was not set by law, 
so the judge had great discretionary power. Still more power was given the 
judge by permitting him to sentence a prisoner on more than one count of the 
indictment, providing he was actually convicted on more than one count, 
The judge may then “pile on” the number of years to be served in prison, 
requiring the various penalties to be served consecutively rather than con- 
currently. In Philadelphia a young thug was convicted of armed robbery on 
seven counts. The judge sent him to prison on a sentence of 70 to 140 years— 
ten to twenty years on each count. Excessive sentences are quite common. A 
member of the British Royal Commission on capital punishment, recenly in 
this country, reported that he had heard, while in Washington, D.C., of a man 
who had been sentenced to one of our prisons for a term of 300 years. 

The penal codes of our states are hopelessly outmoded. Their philosophy 
lags far behind social and psychiatric science so that it is impossible to con- 
struct one based along sound scientific lines. Let us take Pennsylvania as an 
example. It is not accurate to say there is a penal code, for penal statutes are 
scattered throughout the various titles, subdivisions, and chapters with no 
order, coherence, or consistency. There have been several brave attempts to 
codify this potpourri, but they have met with little success. 

While the penal codes reflect the social thinking of a specific period, there 
is no justification for keeping laws on the statute books, or definitions of crimes 
with their corresponding penalties that were defined by legislators and crimi- 
nal lawyers who have been dead 50 to 100 years. Attitudes toward behavior 
change due to more enlightenment flowing from the social sciences, psy- 
chology, and psychiatry. Yet many men languish in our prisons today who 
were sentenced to long terms of imprisonment because of offenses that 
today would not be considered crimes. There seems to be only one remedy. 
The penalties attached to crimes should not be set by legislators. Socially dis- 
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approved behavior may be defined as criminal but the penalties should be set 
by persons trained in the knowledge of human behavior, not by legislators 
or by jurists. 

There are many persons who are convinced that the sentencing power 
should be shorn from our judges and handed over to a board of scientists, 
known as a diagnostic clinic. In fact, some enlightened judges have recom- 
mended such an innovation. They see their task as one of interpreting the 
law in the courtroom, and seeing to it that the rules of procedure are scrupu- 
lously adhered to. This is a big enough responsibility for them and it should 
cease after the jury has brought in its verdict. 

The diagnostic clinic would be staffed by a group of persons skilled in the 
fields of human behavior. It should be composed of a psychiatrist, a social 
worker, a psychologist, and such other persons who are eminent for their 
knowledge of human behavior. They could, through tests and investigation, 
sift out those who may be suffering from mental or emotional disorders, from 
retarded mentality, or who, through obvious circumstances, were accidentally 
precipitated into crime. As Dr. Paul Schroeder, Professor of Psychiatry at the 
University of Illinois, states: “It should be no great task to set up a diagnostic 
clinic for administration of all persons sentenced. In this clinic, impartial, dis- 
interested scientists would function under conditions which never exist in 
the courts,” 

Although we may be a long way from establishing a diagnostic clinic, we 
may see the “pre-sentence” clinic in much wider use than it now is. This is 
merely a device whereby the judge asks for help in meting out sentence. He 
usually consults with his probation staff, which, upon thorough investigation of 
the convicted man’s background, assets and liabilities, makes a recommenda- 
tion, But many jurists resent even this guidance. In a study made by the 
Attorney General's Survey of Release Procedure 270 judges were questioned 
on sentencing and the presentence clinic. 

Of the total quizzed: “One hundred and fifty-five judges declared the pres- 
ent methods of sentencing offenders to be fully adequate and not in need of 
modification.” Twenty-four others were not entirely satisfied, and felt that 
they needed more adequate knowledge of the offenders and mentioned case- 
histories as necessary in accomplishing a good job of sentencing, especially if 
there was a possibility of placing the offender on probation. Twenty-seven 
of the 270 expressed the opinion that present-day sentencing methods are 
inadequate. 

It is natural that the majority of the judiciary in this country oppose, in 

rinciple, sentencing boards with personnel trained in various fields that 
deal with the problem of human behavior; but all the opposition is not 
prejudice or the dying gasps of a vested interest. No doubt there are some 
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judges who would be most happy to relinquish the sentencing power but who 
have misgivings about turning over this power to this type of board. But the 
trend toward a “pre-sentence” clinic and perhaps even a diagnostic clinic, will 
continue if the capricious character of present practice in sentencing by judges 
is not eliminated. In juvenile courts, the probation officer, especially if he is 
a trained social case worker, and the psychiatrist are of great assistance in 
helping the court dispose of cases. 

Federal Judge Theodore Levin of the Eastern District of Michigan, speak- 
ing of the effects of sentence on a man, his family, and deterrence, asks: “What 
equipment does the court possess to recognize these factors, and thereupon to 
allocate to them their relative and competing degrees of importance? The 


judge is a lawyer . . . but neither his education nor experience has embraced 
a familiarity with the compulsions underlying law violations, nor the factors 
to be appraised in . . . the treatment for the criminal offender. He calls for 


a sentencing tribunal.** 


The present system of sentencing is referred to by many as the “hunch” 
system. Discriminatory sentences by the same judge and differences in severity 
by different judges within the same state for the same offense have caused 
considerable bitterness on the part of convicts thus affected. There is scarcely 
a penal institution in which the administration does not have difficulty with 
inmates who feel, with justification, that they received a “rotten deal” from 
some befuddled or vindictive judge. Stanley P. Ashe, long-time warden of 
the Western Penitentiary of Pennsylvania at Pittsburgh points out this 
bitterness in his article, “A Warden’s View on the Inequality in Sentences.”** 

The late Judge Joseph N. Ulman of Baltimore recognized the faults of 
sentencing judges: 


The “hunch” system for the determination of the judicial sentence is one 
of the weakest points in the present administration of the criminal law. Some- 
thing better must be devised. From all sides are heard criticisms of the exist- 
ing method. Conscientious and thoughtful judges are the first to condemn 
it. A defendant is tried in one part of a criminal court and is sentenced to 
two years in prison. He might have been tried in another part of the same 
court, in the same building, on the same day, and would have been given 
ten days, or perhaps ten years.*? 


Even Professor Lester B. Orfield, in his cautious legal work dealing with 
criminal procedure, has the following to say about sentencing judges: 


Studies of the sentencing process show that there is no uniformity of ap- 
proach among trial judges. Some tend to give the maximum penalty and some 
the minimum. Some penalize certain types of crime severely, while others 
a Judge Theodore Levin, “Sentencing the Criminal Offender,” Federal Probation, March, 
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may do the opposite. Some place many defendants on probation while others 
seldom provide for probation. Some judges penalize certain races and nation- 
alities severely while others may be overlenient with the same groups. Individ- 
ual judges often have no consistent policy of their own as to the cases they pass 
on. Often there is no thorough and scientific analysis of the behavior problems 
of individual offenders. Judges are often pressed for time, and receive little 
assistance from social workers and probation officers.** 


There are quaint stories of the pure caprice of sentences by judges, and 
they would be humorous if they were not so tragic to the unfortunate persons 
receiving the sentences. A judge doubles a particular sentence because the 
defendant unfortunately happens to have the same name as the jurist, and 
tells the defendant that he has disgraced his honorable name—this actually 
happened in a Philadelphia courtroom. 

Sectional attitudes regarding certain crimes are often reflected in the 
vagaries of sentencing by the judges of those districts. For example, some 
federal judges in the “moonshine” hills of the southern states mete out much 
longer sentences for violating the federal laws against manufacturing and 
selling untaxed liquor than judges are likely to impose in New Jersey or 
New York. Then, too, judges within a particular jurisdiction show little 
uniformity in their sentencing. An interesting study, made by Professors F. J. 
Gaudet, G. S. Harris, and C. W. St. John, shows this conclusively.‘ Studying 
the sentencing habits of six New Jersey judges, involving the traditional 
offenses such as larceny, breaking, entering, robbery, assault, battery and 
robbery, adultery, rape, etc., they found some interesting results, The study 
embraced more than 7,000 cases covering a period of nine years. We present 
the table submitted by these writers: 


PERCENTAGE OF EACH KIND OF SENTENCE GIVEN BY EACH JUDGE 


Judge 1 Judge 2 Judge 3 Judge 4 Judge 5 Judge 6 
(percent) (percent) (per cent) (percent) (percent) (per cent) 


Imprisonment 35.6 33.6 53-3 57-7 45.0 50.0 
Probation 28.5 30.4 20.2 19.5 28.1 32.4 
Fine 2.5 2.2 1.6 3.1 1.9 1.9 
Suspended 33-4 33.8 24.3 19.7 25.0 15.7 
No. Cases 1235 1693 1869 1489 480 676 


When Judge 4 is sitting, he sentences 57.7 per cent to jail or prison, but 
Judge 2 sends only 33.6 per cent away; Judge 6 suspends the sentence of 15.7 
per cent and Judge 2 suspends sentence of 33.8 per cent. Judge 4 fines almost 


48 Lester Orfield, Criminal Procedure from Arrest to Appeal. New York: New York Univer- 
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twice as large a percentage of the cases before him as Judge 3 does. The 
variations are too large to be explained by difference in the make-up of the 
cases coming before the different judges. No wonder that defense attorneys 
use every device they know to avoid some judges and seek out others. 

Another study made of the “hunch” system used by sentencing judges 
is by Harold E. Lane of Massachusetts.” He shows by a comprehensive study 
made of 1,661 criminal cases, that at least 20 per cent, “in the light of careful 
social prognoses based upon verified facts of their social case histories, are 
wholly indefensible. It was found that the shortest possible sentences were 
often imposed upon the dangerous, habitual and professional offenders while 
much longer sentences were frequently imposed upon the relatively harmless, 
situational and occasional offenders. . . . The “hunch” system of sentencing 
offenders admittedly adopted by many judges cannot be justified as a sub- 
stitute for a thorough study of the individual characteristics and problems of 
the prisoners.” 

The advising pre-sentence clinic is slowly gaining acceptance throughout 
the country. Aside from many federal courts where it is employed, various 
county courts are finding it extremely valuable in meting out a more even 
type of justice than the capricious “hunch” system. A California statute re- 
quires that in every felony case, before judgment is pronounced, the court 
shall order an investigation by a probation officer. In Colorado, in any felony 
case in which the court has discretion as to the penalty, a pre-sentence investi- 
gation is mandatory. Other states requiring pre-sentence investigation, before 
judgment is pronounced, are Michigan, New York, Massachusetts, Rhode 
Island, and New Jersey.™ 

In Pittsburgh, the Allegheny County Behavior Clinic for adults has been 
in operation since 1937 and has been found successful. Since its inception, sys- 
tematic psychological, psychiatric, physical, and social examinations have been 
given adult offenders. During the period from September 1, 1949 to August 
31, 1950, this clinic investigated for the judges of the county 783 cases (741 
males and 42 females), representing all classes of traditional offenses includ- 
ing many sex offenders. In this new type of pre-sentence clinic many of the 
resources of the community are enlisted in the process of the investigation. 
Recommendations of the clinic are interesting. Many of those examined are 
sent to prison, but some are more intelligently disposed of, each according to 
his needs in the light of the limited resources at the disposal of the judges. 
Of the 783 cases examined, 21 were mentally deficient; 98 were psychotic; 59 
were deemed to possess psychopathic personalities; 54 had psychoneuroses; 
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and 2 were epileptics. This totals 234. While the remainder of the cases were 
labeled “normal,” a large proportion were socially inadequate or deficient in 
moral sense or in some way atypical.** 

Just as old-style prison systems are slowly yielding to the classification or 
diagnostic clinic with its trained personnel, so conservative members of 
the judiciary may turn to the pre-sentence clinic for assistance in sentencing. 
It is not outside the realm of possibility that the judge may eventually be 
stripped of all power to sentence or be selected for such an important task on 
the basis of training in the social sciences rather than because he is a graduate 
of a law school, often without any experience in criminal law. Until that time 
arrives, it is hoped that more courts will take advantage of the services of 
those who have scientific knowledge of human behavior. 


INDEMNITY FOR THOSE WRONGFULLY CONVICTED OF CRIMES 


Since it is assumed that the state can do no wrong, the practice has long 
been for the law to be indifferent to the erroneous conviction and incarcera- 
tion of innocent individuals. This is unquestionably a patent injustice. The 
late Dean Wigmore has well said: 


Because we have persisted in the self-deceiving assumption that only guilty 
persons are convicted, we have been ashamed to put into our code of justice 
any law which per se admits that our justice may err. But let us be realists. Let 
us confess that, of course, it may and does err occasionally. And when the 
occasion is plainly seen, let us complete our justice by awarding compensation. 
This measure must appeal to all our instincts of manhood as the only honor- 
able course, the least that we can do. To ignore such a claim is to make shame- 
ful an error which before was pardonable.” 


Only a few states have made provisions to indemnify persons wrongfully 
accused and convicted, and the relief is spasmodic even there. Usually con- 
siderable influence is needed to bring about the passage of a special legisla- 
tive act to render restitution to the victim of a miscarriage of justice of this 
sort. Those states that have statutes providing relief are California, North 
Dakota, and Wisconsin, but Professor Edwin Borchard, an authority on this 
subject, says, “by reason of their apparent novelty, such statutes have been 
narrowly construed and but little has been accomplished by them.”°* 

European countries have gone much further in this regard. One need only 
read Professor Borchard’s carefully documented work, Convicting the Inno- 
cent, to realize the tragic possibilities of this miscarriage of justice. He records 
the cases of 65 persons who were wrongfully accused and convicted of crimes. 
The crimes involved were: murder, 29 cases; robbery, swindling, or larceny, 


52 The figures set down above were taken from the report of the Behavior Clinic for the period 
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23 cases; forgery or counterfeiting, 5 cases; criminal assault, 4 cases; writing 
obscene letters, 2 cases; and one case each of accepting a bribe and prostitution. 
They were scattered all over the country. In only a few of these cases was some 
financial restitution made by the states. 

The theories underlying compensation of this sort are: first, that which 
underlies the right of eminent domain, that is, that the owner of private 
property taken for public use shall be compensated, for in these cases private 
liberty, a right at least as sacred as that of property, has been taken by the 
state; second, the theory supporting the workman’s compensation act, that in 
the operation of any great undertaking, such as the management of a large 
industry, or the administration of criminal law, there are bound to be a num- 
ber of accidents, and that the accidents must be compensated.”° 

It is not to be implied, however, that anyone acquitted of a crime—which 
assumes that he has been at least wrongfully accused—is to receive compensa- 
tion. In order to minimize abuses that may flow from statutes of this sort, the 
experience of some of the European countries would be most helpful in draw- 
ing up a law that would care for only those subjected to the “grossest in- 
justice” and who were “most deserving” to be indemnified. As Professor 


Borchard recommends: 


We would first, therefore, compel the unjustly convicted person claiming 
the right to relief to prove that he was innocent of the crime with which he 
was charged and not guilty of any other offense against the law. And here he 
must show one of two things—that the crime, if committed, was not com- 
mitted by the accused, or that the crime was not committed at all. This at 
once eliminates from consideration a vast class of possible claimants. 

In the second place, the loss idemnified should be confined to the pecuniary 
injury, that is, loss of income, costs for defense and for securing his ultimate 
acquittal or pardon, and similar losses.°* 


Although Professor Borchard is cognizant that the damage is to a man’s 
reputation and the injury is to his moral standing, he holds that these cannot 
be adequately compensated. Furthermore, to make such compensation would 
work a serious hardship on the state. He suggests that in no case should a 
sum larger than $5,000 be awarded. Nevertheless, the State of New York in 
1945 awarded Bertram Campbell the sum of $115,000 in compensation for 
being convicted erroneously and being obliged to serve more than three 
years in Sing Sing prison. He had been charged with forging checks and his 
conviction was brought about by means of mistaken identity at the trial. This 
case attracted considerable national attention."* More recently the State of New 
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Jersey awarded a man $15,000 in a mistaken identity case. He had been con- 
victed of forgery and had served time in prison. Later the real forger, who 
closely resembled the convicted man, was apprehended in Wisconsin for the 
same offense. It was then that the mistake was discovered. 

The federal law of May 24, 1938, provides for “relief to persons erroneously 
convicted in courts of the United States”; any person who can prove that he 
was wrongfully convicted and sentenced for a crime may bring suit in the 
Court of Claims for damages of not more than $5,000 against the Federal 
Goverment. 

But this act applies to federal courts only. There is a decided movement for 
similar state legislation, notably on the part of the American Civil Liberties 
Union. This is a matter that should concern every American citizen interested 
in fair play and in maintaining and safeguarding the civil rights of citizens. 
The least that the state can do is to make some restitution to innocent persons 
who suffer the ignominy of a prison sentence or other unjust penalty. 


CHAPTER XIV 


The Jury Trial 


HISTORY OF THE MODERN JURY 


THE REMOTE ORIGINS of the modern jury system are to be found in the nature of 
the Roman fiscus or imperial treasury. During the ninth century this power 
was carried over by the Franks, to whom the royal lands were known as fiscal 
lands. The king’s representatives would summon a group of leading citizens 
and extract from them an opinion or statement as to the taxable wealth of their 
community, the state of public order, and the prevalence of offenses against 
the king and his laws. This group was known as a jurata and its report to the 
king or his representative was called a veredictum. Here we have in embryo 
both the terminology and the procedure of the modern jury. 

The first stage of its development as a juristic rather than an administrative 
instrument was instituted by Normans who took the practice to England in 
1066, Exactly a century after William the Conqueror landed on British soil, at 
the famous Assize of Clarendon in 1166, the grand jury took definite form. A 
varying number of country gentlemen were summoned before the royal repre- 
sentative and compelled to tell what they knew of anyone accused of crime in 
their neighborhood, At least 12 of them had to agree as to the accuracy of the 
report in order to secure royal action. It was necessary for so large a number to 
be summoned because a single individual feared to accuse powerful violators of 
the king’s peace. This was the origin of the grand jury. 

But the action that did more than anything else to establish the trial or 
petit jury was Pope Innocent’s condemnation of the ordeal in 1215. Prior to 
that date, guilt was established by primitive and medieval devices known as 
“trial by battle,” the ordeal (torture), and compurgation. In compurgation the 
defendant swore that he was innocent and then twelve of his kinsmen or 
neighbors, the compurgators, took an oath that they believed he was telling the 
truth in proclaiming himself innocent. 

The choice of the number twelve unquestionably was based upon Scriptural 
precedent, The following quotation from Duncomb’s Trials (1665) gives a 
good idea of the mystical and theological attitude toward this magic number: 


As to the sanctity and foreordained character of the number twelve, and 
first as to their [the jury’s] number twelve; and this number is no less esteemed 
by our law than by Holy Writ. If the Twelve Apostles on their twelve thrones 
must try us in our eternal state, good reason hath the law to appoint the num- 
ber twelve to try our temporal. The tribes of Israel were twelve; the Patriarchs 
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were twelve, and Solomon’s officers were twelve (1 Kings IV, 7). Therefore, 
not only matters of fact were tried by twelve, but in ancient times twelve judges 
were to try matters in law. In the Exchequer Chambers there were twelve coun- 
sellors of state for matters of state and he that appealed to the law must have 
eleven others with him who believe he says true and the law is so precise in 
their number of twelve that if the trial be by more or less than twelve it is a 
mistrial, 


For a time the grand jury acted also as a trial jury but soon the two bodies 
were definitely separated in composition and function. By the end of the fif- 
teenth century it had superseded the ordeal, which gave way grudgingly, and 
instead of being a body of witnesses became a group to hear witnesses. For a 
century or so a person might decline a jury trial and resort to trial by battle, or 
accept torture, For a considerable period, the only witnesses summoned were 
those for the prosecution, and the defendant was at a decided disadvantage. 
Gradually, however, he acquired the right, under progressively lessened handi- 
caps, to call upon witnesses to testify in his behalf, Along with this came the 
development of rules of evidence, of the right to challenge jurymen, and of 
improved methods of impaneling the jury. The rules of evidence and court- 
room procedure prevailing today are a curious mosaic, embodying some semi- 
magical and religious elements dating from the twelfth century or earlier, in 
juxtaposition to such highly modern devices as the summoning of trained 
psychiatrists to aid judges and juries in their decisions. 

It should be evident from this casual sketch that the jury is in no way the 
bulwark of human liberty, as it has been fashionably considered. There is no 
justification, for instance, for such a statement as the following—a statement 
embodying what the public is prone to accept traditionally: 


The jury system is the very corner-stone of American democracy, It lies 
at the very foundation of the freedom and liberty of a free people? 


According to Federal Judge Jerome Frank, who is certainly no admirer of 
the jury system, part of the glamour that clings to the institution in our own 
country is doubtless due to the fact that in pre-Revolution times juries often 
stood up to judges controlled by the hostile British government; thus our fed- 
eral and state constitutions embodied provisions guaranteeing trial by jury.” 
Judge Frank further states: 


The jury system, praised because, in its origins, it was apparently a bulwark 
against an arbitrary tyrannical executive, is today the quintessence of govern- 
mental arbitrariness. The jury system almost completely wipes out the princi- 
ple of “equality before the law” which the “supremacy of the law” and the 
“reign of law” symbolize—and does so, too, at the expense of justice, which 
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requires fairness and competence in finding the facts in specific cases. If any- 
where we have a “government of men,” in the worst sense of the phrase, it is 
in the operation of the jury system.® 


Far from being a rampart of human freedom or a safeguard of democracy, 
the jury system was, in its origins, one of the most potent and highly prized 
instruments of royal absolutism and monarchical oppression. Compared to 
other institutions of the time, trial by jury probably made a fairly respectable 
showing in the sixteenth century, when there were relatively few highly 
trained lawyers, and the men summoned for jury service represented the 
intelligent and highly respected upper classes. But the progress of medical 
knowledge, sociology, jurisprudence, and democracy since that time has made 
it completely out of date. Moreover, the average jury today is chosen from an 
altogether less educated’class than that which furnished jurymen in the six- 
teenth century. 


METHODS OF SELECTING JURIES 


Those associated with criminal law and procedure, including defense attor- 
neys, prosecutors, and trial judges are familiar with the grave shortcomings of 
juries. It is the public, in its ignorance of trial procedure, together with its delu- 
sion of the “majesty of the law” that needs briefing on the jury system. 
Although it is true that many trained in the legal profession extol the institu- 
tion, there is no doubt that it is coming more and more into disrepute even 
within the craft. The inadequacy of the jury can best be indicated by a brief 
analysis of the actual procedure of impaneling prospective jurors. 

The selection of the panel is determined by lot, the names of a definite num- 
ber of citizens being drawn from a collection of cards bearing the names of all 
the qualified voters of the county. At best, any such panel can only in rare in- 
stances include a better than average group of citizens. It cannot be limited to 
those possessing higher education or special knowledge of legal matters. In 
the usual case, the panel is made up of an average collection of farmers, shoe- 
makers, barbers, plumbers, salesmen, hodcarriers, and day laborers, with a 
few professional men or businessmen sprinkled among them. 

There are no universally acceptable standards or criteria for jury service. 
They vary widely throughout the country. In some states jurors are supposed 
to be “of ordinary intelligence,” in others, merely “well infermed.” In one 
state the potential juror must be able to read and write the English language; 
in another he must be a taxpayer and own real estate in that state. The follow- 
ing qualifications of a juror are taken from the statutes of the several states: 
must have qualifications of all electors; must pay taxes; must be a taxable 
person; must be on the assessment rolls; must not be a public official must not 
be an employee of city, state, or federal government in any capacity whatever; 


3 Ibid., p. 132. 
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must not have previously served as a juror within one year; must not be insane 
or an idiot; must not have been convicted of a felony in state or federal court 
or of any crime involving moral turpitude. 

In many states, businessmen, professional men, editors, school teachers, and 
other members of the better educated groups are excused from jury service. 
In New York City the following are exempted from jury service. 


Women, clergymen, physicians, surgeons, surgeon dentists, pharmacists, em- 
balmers, optometrists, attorneys, members of the army, navy, marine corps, 
national guard, naval militia; firemen, policemen, exempt volunteer firemen; 
officers of vessels, licensed pilots. 


As a result of exemptions, New York City, with its several million in- 
habitants over 21 years of age, can marshal only 60,000 names to be placed on 
the jury panel in any one year. Only a fraction of this number actually serve. 
Thus the repeaters, professionals, and the unemployed who need the fee tend 
to get on juries. 

A systematic study, made by the jury Commission of Cuyahoga County 
(Cleveland) Ohio, disclosed that of the 5,541 jurors who served in the county 
in 1936, 329 ranked as Grade A, and 897 as Grade B jurors, under the classifi- 
cation of the Commission. Mr. Dillard D. Gardner, commenting on this in an 
article, says: “Only about two out of every five were high type jurors, . . . 
Actually the picture was even more alarming, as the Commission found that 
nearly one-fifth of the 5,541 were excused by the court, and all who are 
familiar with the operations of courts know that the group excused usually 
is composed largely of the highest type of jury material.” 

One thing is certain—if names of ignorant and incompetent citizens go into 
the jury wheels, many of them will be called to serve. Recently an attempt has 
been made, here and there, to purge this unfit material before it goes into 
the panel and not after the names are drawn. One device to realize this is 
the key number system in use in Los Angeles, Detroit, and Cleveland (where 
it originated). In Los Angeles, over two million names are available on the 
lists in 4,300 voting precincts. To spread the service over the entire body of 
citizens, subject to the individual tests, every fifth precinct was sampled, be- 
ginning with number one. For the second half-year, every fifth precinct was 
taken, beginning with number two. The voters whose names are thus selected 
are then invited to appear at the jury commissioner’s office at the rate of 392 

for each of four days each week for nine or ten months in each year. The 
commissioner and his assistant use formal tests to examine these candidates 
and class them as fit to serve, exempted, or clearly unsuitable. The system thus 
far is effective in spreading the service and providing such a surplus of jury 
material that only the best one-fourth need be accepted, and in preventing any 


4 Dillard D. Gardner, “Courts and Records,” in Popular Government, August 1937, p. 9. 
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citizen from being summoned a second time. The jurors thus selected in Los 
Angeles serve in both civil and criminal cases. 

The conventional method of selecting the jury by lot starts by exempting 
many who are likely to be the more intelligent and able members of the panel. 
When those who remain are called, they are asked whether they have read or 
formed any opinion about the case in question. Those who answer in the 
affirmative are usually disqualified, though in all significant cases any honest 
and literate person has to say yes to this question. Hence, the actual choice of 
jurymen is obviously limited, to a large extent, to the illiterate and the liars. 


We commonly strive to assemble twelve persons colossally ignorant of all 
practical matters, fill their vacuous heads with law which they cannot compre- 
hend, obfuscate their seldom intellects with testimony which they are incom- 
petent to analyze or unable to remember, permit partisan lawyers to bewilder 
them with their meaningless sophistry, then lock them up until the most 
obstinate of their number coerce the others into submission or drive them into 
open revolt, The average citizen rebels at the very thought of being forced to 
participate in such proceedings, and regards jury duty as an irksome and 
humiliating task, to be avoided if possible." 


In many cases, of course, the theory of choice by lot, as we have been dis- 
cussing it, has become a legal fiction, and accommodating commissioners of 
juries are willing, for a reasonable consideration, to draw the names of the 
men desired by district attorneys or lawyers for the defense. Sometimes this 
type of jury is referred to as a blue-ribbon jury simply because it is carefully 
selected from a number of persons who presumably possess more than average 
mentality and may be counted upon to return the sort of a verdict that an out- 
raged public demands. 

Though the blue-ribbon jury, as drawn in New York state, for example, is 
quite legal, its use arouses a great deal of controversy because it is, on the sur- 
face, quite undemocratic. The jurors who compose this special panel are chosen 
from those who qualify for ordinary jury service and who possess further 
qualifications not required of ordinary jurors: some standing in the com- 
munity, above-average intelligence, freedom of prejudice concerning circum- 
stantial evidence and capital punishment, and some signs of being a part 
of the backbone of society. The law permits such a special jury for a case of an 
exceptional nature. In recent years such juries have been used in from seven to 
ten per cent of the cases in General Sessions in New York City.° 

The main criticism of blue-ribbon juries is that they tend to favor the 


5 Statement made by Hon. Benton S. Oppenheimer and quoted by Dillard D. Gardner, op. cit., 
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prosecution, especially in criminal cases; and that they come from the silk- 
stocking class and make for snobbery and intolerance of the defendant. In 
cases involving labor disputes, such juries are supposed to show prejudices 
against labor. In 1937 the Judicial Council of New York, a committee of pre- 
siding judges, recommended that the blue-ribbon jury system be abolished 
as un-American. In 1939 the Criminal Courts Committee of the New York 
County Lawyers Association also condemned the system. But a study made 
by the Judicial Council of New York showed that in 1933 these special juries 
convicted 83 per cent of the defendants tried before them on murder charges 
while ordinary juries, trying similar cases in the same year, convicted only 43 
per cent of the defendants before them. 

Naturally, an attorney desires to obtain a jury that will be most favorable 
to his side, and in many instances he resorts to devious and even unethical 
methods to accomplish this. Jury substitution usually results from ignorance 
—a person who has been summoned to serve sends another in his place; but 
sometimes politicians supply the right type of jurors by manipulating names or 
by summons—another type of anheuitnaone Jury tamper ing, or embracery, fre- 
quently results from lax methods of selecting juries. Some years ago the Ruth 
Commission of Pennsylvania pointed out: “In many counties, names are for- 
warded to the jury commissioners by local committeemen at the request of 
the individual persons, and when such persons are finally called, they have a 
natural obligation to the committeemen and are easily influenced to do their 
wishes.” Such persons are frequently “professional” jurymen. 

Defense attorneys who are leaders in their field develop shrewd techniques 
in selecting jurors. For example, they are likely to challenge all prospective 
jurors T may possibly be prejudiced against the defendant because of party 
affiliation, religious belief, class membership, or nationality. Judge Jerome 
Frank quotes Goldstein’s Trial Techniques as follows: 


Always demand a jury if you represent a plaintiff who is a “woman, child, or 
old man or an old woman, or an ignorant, illiterate or foreign-born person un- 
able to read or write or speak English who would naturally excite the jury’s 
sympathies,” especially if the defendant is a large corporation, a prominent or 
wealthy person, an insurance company, railroad or bank. Then, he advises, seek 
the type of juror who “will most naturally respond to an emotional appeal,”? 


Clarence Darrow, often called the “ace of jury picking,” said that he was al- 
ways more concerned with the political, religious, economic, and moral beliefs 
of the jury and the defendant than with the actual circumstances of the crime 
committed. The generous provisions for challenging jurors without cause and 
the all but unlimited right of challenging for cause makes this maneuvering 
easy. The model Code of Criminal Procedure of the American Law Institute 
recommends that the state and the defendant should each be limited to ten 
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peremptory challenges if the offense is punishable by death or imprisonment 
for life, six challenges if the offense is a felony not so punishable, and three if 
the offense is a misdemeanor. 

The jury that is finally chosen by the methods we have reviewed is often 
likely to be fixed, handpicked, or composed of the most colorless and stupid of 
the illiterates and liars. The Hon. Merrill E. Otis, United States District Judge 
of the Western District of Missouri, has the following to say about the selection 
of juries: 

The jury in the box was what was left after sifting all citizens through three 
successive screens. The first, exemptions, withheld most of the educated men of 
the community; the second, excuses accepted by the court, withheld many of 
the most substantial who passed through number one; the third, challenges, 
eliminated most of what was good in that which was left. The juries had been 
selected by a machine suggesting that farm contrivance designed to blow away 
the chaff and save the wheat. This machine blows away the wheat and saves 
the chaff.® 


Interminable delays in selecting 12 jurors are often characteristic of Ameri- 
can courts. The necessity of wasting many dreary hours waiting to be called 
to the box drives citizens to seek exemption and legal excuses. As Morris Ernst 
states: 

If every person called for duty were put onto a case immediately without 
the dreary coming in at ten, leaving at eleven-thirty, reporting back at two, 
and being excused at two-thirty with no accomplishment to his credit, many 
of the shirkers would relieve the district leaders of their present burden of 
procuring excuses.” 


‘There are so many ways of evading jury service, and the inconveniences of 
serving throughout a trial are so notorious that scores are excused for each 
one finally selected. Professor Gillin reports that in a certain trial in Chicago, 
9,425 men were summoned for jury duty and 4,821 were examined before 12 
could finally be selected for service. In another case he mentions, it took 91 
days to select the jury.*° 

In Philadelphia some years ago, one judge, after exhausting all those who 
had been impaneled for service, invoked an old law and ordered the tipstaves 
into the city streets to round up pedestrians for possible jury duty. In the 
famous Sacco-Vanzetti trial in Massachusetts, after 500 talesmen had been 
called and only five jurors selected, Judge Thayer sent court deputies to round 
up more prospective jurors; some were hauled out of bed in the middle of the 
night, others were accosted on, the streets, and still others were pressed into 


8 Quoted by the Joint Legislative Commission, commonly known as the Ruth Commission, Penn- 
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service while attending a Masonic Lodge meeting. In the trial of the New 
York racketeer, Louis (Lepke) Buchalter, it took five weeks to select the jury. 

If the jury system is to be continued, remedies like Mr. Ernst’s must be ap- 
plied in selecting those who are to serve. He suggests in the first place abolish- 
ing the privileged exemptions, which would be no real burden, as the average 
time required of each citizen under a revised system of jury service would be 
one week in five years. Second, in all large cities he would establish central 
jury rooms, to “avoid the terrible waste of time that at present is so objection- 
able to every decent citizen called for duty.” In this way, those on the panel 
could be called when they were needed; and, if not called during the period 
of the time they must serve, they would know that they had done their duty 
for another period of five years or so. 


THE TYPICAL JURY READY FOR TRIAL 


The jury, after a period of bewilderment in the new and strange atmosphere 
of the courtroom, often settles down into a state of mental paralysis that makes 
it virtually impossible to concentrate upon the testimony and the rulings of the 
court. At times it is in a state of distraction and absent-mindedness. Awak- 
ened from time to time from this stupor, the jurymen may suddenly pounce 
upon some more or less irrelevant bit of testimony and forget or overlook the 
more significant facts brought out by the witnesses. The testimony is generally 
dull and confused, punctuated by explosive remarks of the opposing attorneys 
who are trying hard to tear it down by ridicule. 

If any testimony is pertinent, intelligent, and damaging, and if there are 
a few competent and alert jurymen, the lawyer whose side seems likely to 
lose by this testimony tries to obscure its significance and divert the attention 
of the jurymen from it. Every form of oratorical appeal is used by the at- 
torneys. The jury may even be threatened by mob reprisal if it does not render 
a certain type of verdict. Particularly in closing appeals, rhetorical gaudiness is 
utilized. If the evidence is strongly unfavorable to one party, the lawyer repre- 
senting it is likely to ignore the testimony and appeal solely to the emotions 
of the jury. Clarence Darrow once revealed the fact that his courtroom 
strategy was to make the jury identify themselves with the defendant, on the 
theory that no man will want to hang or convict himself. He held that, if the 
trial lasted long enough for him to apply his technique, he was usually able 
to get an acquittal or a “hung jury” (disagreement). 

The Hon. Julius H. Miner, judge of the Circuit Court of Cook County, 
Chicago, while not advocating the abolition of the jury, is alert to its faults. He 
makes the following statement: 


It is unfair and unsound to expose twelve naive and credulous jurors to the 
mercy of sharp, high powered battle-scarred veteran advocates, fortified with 
their bags of oratorical and procedural tricks suited to wrest advantage from 
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every circumstance or situation developed during the trial. Under professed 
“solemn obligation” to their respective clients, the expert defense lawyer in a 
criminal case pertinaciously hammers away at “reasonable doubt,” “moral 
certainty” and “presumption of innocence” throughout the tedious individual 
examination of the voir dire until there is an unconditional mental surrender 
by every potential juror. These legal doctrines are ideal safeguards for the pro- 
tection of the innocent, but how often are they perverted avenues of escape for 
the guilty? ** 


Perhaps the most amazing feature of the modern jury trial is that neither 
the district attorney nor the counsel for the defense is vitally concerned with 
the hard facts. As Judge Miner points out, the jury becomes utterly bewildered 
with the “machine gun rapidity of the ‘objections, ‘exceptions, ‘sustained, 
‘disregarded,’ ‘exhibits’ and the hundred and one stereotyped instructions upon 
the law in the understanding of which even our supreme courts cannot agree,” 
Certainly before a group of trained experts whose business it is to ascertain 
innocence or guilt, the vaporings of high-priced counsel could have no more 
effect than the gyrations of a whirling dervish. 

The technical rulings on law are usually more ineffective upon the jury than 
the testimony. The average juror is abjectly ignorant of even the most elemen- 
tary law, and in a great many instances misses the significance of the judge’s 
interpretations of it. Even in those cases where the rulings are simple, explicit, 
and direct the jury on occasion goes counter to them. If a juryman has really 
been impressed by testimony, he will very seldom be influenced by a subsequent 
ruling that it is irrelevant and must be excluded from consideration. 


WITNESSES IN THE COURTROOM 


So far we have painted a very unfavorable picture of the American jury and 
the part it plays in obtaining justice in our criminal courts. The situation as re- 
gards witnesses and their testimony is scarcely more satisfactory. Yet it is the 
nature of the long array of witnesses in a trial and what they say on the stand 
that strongly influences the jury in their final verdict. 

In most criminal cases there are few eyewitnesses, and those who are in that 
unenviable position are rarely persons of great intelligence. Quite as likely as 
not they are among the undesirable citizens of the community who would not 
be believed on oath anywhere else. On the other hand, counsel may seduce them 
into making vague insinuations or even overt statements about things they do 
not know. Judge Jerome Frank quotes Sir William Eggleston, a noted Aus- 
tralian lawyer, as saying that “no witness can be expected to be more than 50 
per cent correct, even if perfectly honest and free from preconception.”” As 


11 Julius H. Miner, “The Jury Problem,” an address delivered February 9, 1946. See Criminal 
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Judge Frank points out, “Aside from perjurers, there are innumerable biased 
witnesses, whose narratives, although honest, have been markedly affected by 
their prejudices for or against one of the parties.”** 

But, worse than the fallibility of witnesses, there is the coaching of the wit- 
nesses, all too frequently, by counsel. From the counsel’s point of view, the best 
possible witness is one who knows nothing about the case. He may then be 
taught a coherent story to tell the jury. Clarence N. Callender-has the follow- 
ing to say about coaching of witnesses: 


In the interviewing of witnesses, the lawyer is interested in several things 
besides the procuring of evidence. The character and personality of the witness 
are matters of great importance. An ignorant and stupid witness presents a 
very different problem from an educated or intelligent one. A candid and af- 
fable personality may be counted on to be convincing to a jury, where a crafty 
or subtle nature may have an opposite effect. The lawyer must take these mat- 
ters into consideration and devise the best method of handling each type. It 
is necessary for him to instruct each one as to the way he must conduct him- 
self on the stand. He tells him how he is to answer the judge if questioned by 
him; how he must treat the opposing lawyer and with what patience he must 
answer all questions; upon what matters he is competent to testify, and how 
careful he must be to be accurate in everything he says. If the witness appears 
to be likely to take liberties with the truth, the lawyer must warn him of the 
consequences of perjury. 


Convictions for perjury or confessions of perjury in all sorts of cases, from 
the celebrated Mooney case in California to the tragic miscarriage of justice in 
the Sacco-Vanzetti case in Massachusetts, have demonstrated the frequency of 
this building up of impressive testimony by counsel and witnesses without the 
slightest factual basis. It is generally agreed by lawyers and jurists that an im- 
mense amount of court testimony is deliberately false. Many cases are won 
through perjured testimony. 

The average witness fears being caught in the act of perjury far less than 
cross-examination by opposing counsel. In relatively few cases is obvious per- 
jury challenged. Perjury is a felony in some states, and a misdemeanor in others. 
It is extremely difficult to convict a person of perjury, since the prosecution has 
to prove “beyond a reasonable doubt” that the accused deliberately gave false 
testimony and that what he said was material to the issue, that is, of such a na- 
ture as to influence the decision. 

It is one-of the marvels and injustices of our criminal procedure that in the 
case of a conviction of perjury, few as they are, the witness alone, instead of 
witness and counsel together, is compelled to suffer the penalty of the law. Pro- 
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fessor John Barker Waite cites cases in which there was no doubt that the 
defense attorney and other public officials connived with the witnesses at 
perjury.” 

It is imperative that unscrupulous lawyers who aid and abet perjury by wit- 
nesses should share the penalty and run the risk of disbarment proceedings. As 
it is now, in most cases where it is unquestionably obvious that there is collu- 
sion, such lawyers are neither penalized by law nor purged by their fellow 
craftsmen. Professor Waite, referring to a notorious case of perjury involving 
a well-known lawyer, states: “I cannot find that either the court or his fellow 
members of the bar . . . made any attempt to exclude him from the practice 
of law, or to rebuke his vicious attitude toward criminal justice.” 

Since witnesses play such an important role in a criminal case, it is worth a 
moment to describe them and to learn why they are in a situation of such im- 
port. Most of them are called upon to testify when they would far rather be 
anywhere else. Though a few are egotists and exhibitionists who thoroughly 
enjoy their brief moment in the glare of publicity, most of them are hapless 
individuals who are caught in a mesh of circumstances. Summoned by the court 
to appear in a specific case, they are inadequately paid for their trouble. Some 
effort should be made to call witnesses only when they are to appear and not to 
keep them waiting. As it is, many languish in and around the courtroom for 
days. Henry W. Taft, commenting on this injustice to witnesses in his interest- 
ing work Witnesses in Court, suggests that the courts might require counsel 
to submit a “syllabus showing the witnesses to be called by both parties and a 
brief summary of what they know. Such a summary would disclose whether 
the proposed testimony ‘would be admissible’ in the opinion of the court.” 
Mr. Taft makes another important point—that proud and sensitive persons 
resent the insinuation of counsel that they are not honest and straightforward. 

The art of cross-examination plays an important role in the court trial. It 
assists reputable, sincere, and truthful witnesses in having their testimony ac- 
cepted as valuable; but it discredits the testimony of evasive, arrogant, or un- 
truthful witnesses. Some witnesses, however, are so brazen or self-possessed in 
their courtroom attitude, even under cross-examination, that they make the 
jury accept their testimony as valid. 

The examining lawyer must recognize the relative inability of the average 
person to remember or to express himself under the strain he must experience 
while testifying. As Callender says: “The failure to perceive, the failure to re- 
member, plus inadequate language to express ideas, make most testimony un-. 
satisfactory.”** 

In discussing court procedure, we pointed out that no hearsay evidence may 


15 John Barker Waite, Criminal Law in Action. New York: Harcourt, Brace, 1934, p- 184. 
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be introduced. But there are two exceptions to this rule—a previous confession, 
which must have been voluntary and not under duress or threat, and a dying 
declaration. 

It is a rule of evidence that the ordinary witness cannot express an opinion. 
An exception is the expert witness who is called in to testify from his scientific 
knowledge. He may express an opinion, but it is not unusual to find both the 
defense and the prosecution calling in experts in the same field who present 
conflicting views." 

A few reforms dealing with witnesses and their testimony have been sug- 
gested by Mr. Henry W. Taft. His more important suggestions are that judges, 
through their role as arbiters of truth, be more solicitous of the witnesses by re- 
lieving them of their obvious embarrassment and by restraining lawyers from 
excesses in the extraction of evidence. Another reform he feels is not out of 
place is that “statements based on inference from facts” be permissible. He 
quotes Judge Learned Hand: “The exclusion of opinion evidence has been car- 
ried beyond reason in this country, and it would be a large advance if courts 
were to admit it with freedom.”"” 


THE DELIBERATION OF THE JURY AND ITS VERDICT 


The purpose of the charge to the jury is to acquaint them with the legal as- 
pects of the case and to advise them how they must analyze the evidence in 
order to arrive at a verdict. The judge outlines the law in the case and tells them 
that neither sympathy nor prejudice has a place in their deliberations and that 
only facts should be considered. After the completion of the charge, the jury is 
excused and ordered into a room specially set aside for them to ponder the case. 
Here the jury frequently ignores most of the instructions and testimony and 
bases its decision upon the prejudice of the members. Quite often the jury con- 
victs, not on evidence, but because of a crime that shocks its own elemental 
concepts of right and wrong. This is particularly true in a gruesome murder 
case. 

We do not know how many times prayer is resorted to in arriving at a verdict 
but in a sensational rape case in Boulder, Colorado, in 1949, the jurors were 
frank in admitting that they had prayed for help. The Ruth Commission in 
Pennsylvania brought to light the fact that verdicts in criminal cases were 
sometimes reached by flipping a coin, and illiterates were often on juries. Judge 
Jerome Frank gives the following instance of jury procedure in reaching a 
verdict. 


The jury at first stood six for assault and battery, and, as a compromise, 
the six agreed to vote for manslaughter, and the vote then stood six for man- 


18 See Percival Jackson, Look at the Law. New York: Dutton, 1940, pp. 305-306. 
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slaughter, and six for murder in the second degree; it was then agreed to pre- 
pare 24 ballots,—12 for manslaughter and 12 for murder in the second degree 
—-place them all in a hat, and each juror draw one ballot therefrom, and render 
a verdict either for manslaughter or murder in the second degree, as the major- 
ity should appear; the first drawing was a tie, but the second one resulted in 
eight ballots for murder in the second degree and four for manslaughter, and 
thereupon, according to the agreement, a verdict was rendered for murder in 
the second degree.** 


Even when a jury is reasonably alert in following the testimony, the desir- 
able results that might come are likely to be offset by the presence upon the 
panel of a powerful and impressive personality or an unusually stubborn in- 
dividual. There have been innumerable miscarriages of justice because the jury 
was converted to the point of view of a prejudiced but convincing orator, or 
because a juror was present who, through bias, bribery, or stupidity, held out 
against the judgment of his eleven colleagues. 

The famous trial in New Jersey of the “Trenton Six” calls to mind the fre- 
quency of what is known as a “compromise verdict.” Six men were accused 
of killing an elderly delicatessen proprietor in 1948. All of the accused were 
Negroes and feeling ran high against the suspects who “confessed” under 
police questioning. After a trial that lasted 45 days, all six were found guilty 
of first degree murder and were sentenced to the electric chair. A second trial 
followed an appeal but this ended in a mistrial, Finally a third trial was 
granted the men. They were supported by several liberal groups, including a 
committee of Princeton University professors. After a trial that was consid- 
ered fair in every respect, the jury brought in a verdict of guilty for two of the 
defendants with acquittal for the remaining four. The novelty of the verdict 
is that the two who were found guilty were not considered by the prosecution 
as the persons who had been the leaders in the crime. While the jurors did 
their duty scrupulously, it is obvious that the verdict could not conceivably 
have squared with the evidence or with the pleas of the prosecution. 

Often any criticism of the jury system is met by the allegation that most 
verdicts are sound, But how does one know that even one particular verdict is 
correct? The reader is referred to Edwin M. Borchard’s book, Convicting the 
Innocent, for clinical evidence of the caprice of juries? The majority of our 
convicted murderers go to the chair vehemently protesting their innocence, and 
many who seem obviously guilty are freed. By the mathematical laws of chance, 
verdicts should be correct in 50 per cent of all cases, taking a sufficiently large 
number of cases and extending them over an adequate period of time. Would 
any person of reasonable intelligence, sanity, and literacy contend that more 
than half of our jury verdicts are accurate, or that the majority of those that are 
sound are such for any reason other than pure chance? The modern jury trial 
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is one of the many anachronisms that clutter up our system of criminal juris- 
prudence and penal philosophy. 

Some of the rational recommendations recently incorporated into our crimi- 
nal procedure deal with the outmoded jury trial. In over half of the states the 
defendant may waive a jury trial and come directly before the judge. Data 
show that in relatively few cases is the jury actually used. A great many de- 
fendants plead guilty and a large number are found guilty or are acquitted be- 
fore judges. The jury system has all but disappeared in England except in 
serious criminal cases. In Scotland it has never played an important role. 

There are many advantages and practically no disadvantages in waiving jury 
trials. It saves the state much expense, it reduces the number of appeals and 
retrials, and it relieves the work of the prosecutor’s office, for more time can 
be placed on careful preparation of cases. The trend away from jury trials is 
healthy and is being encouraged by many whose professions are closely linked 
with criminal justice. 

Another suggestion that has long been advanced by legal bodies, notably the 
American Law Institute, in its Code of Criminal Procedure, is that conviction 
should be based on less than a unanimous verdict of the jury. This code would 
require a unanimous verdict in capital cases only; in other felony cases, five- 
sixths; and in misdemeanor cases, two-thirds. Judge Ferdinand Pecora, of the 
Supreme Court of New York, endorses this new departure by pointing out 
that it would be more difficult to corrupt a jury where a unanimous decision 
was not necessary, since it would require the corruption of at least three jurors 
if a verdict must be assented to by 10 instead of 12. Under this recommended 
rule a sizable majority could convict or acquit—a more sensible method than 
the present unanimous verdict. 

If we retain the jury system, the least we can do is to see that each citizen takes 
his turn in serving; that no one be excused except for the most excellent of rea- 
sons or for mental unfitness; that the compensation be raised so that it will 
work less hardship than the present niggardly pay; that jury trial be made op- 
tional with the accused; and that provision be made for the impaneling of extra 
or alternate jurors to serve in case of disability or disqualification of any of the 
regular jurors in a trial. The idea of briefing the jury prior to the trial concern- 
ing courtroom procedure has also been suggested.”* 

In some cases where jury trial is waived there are other abuses, notably srial 
by huddle, a situation in which prosecutor, defense attorney, and judge work 
out a compromise disposition of the case, which is just as reprehensible as a 
verdict of a corrupt jury. Bargain-day justice was discussed in an earlier chap- 
ter. Sharp regulation of these practices will reform their bad points and keep 
their main benefit, expediting the case docket. 

The jury is a man-made device full of flaws but with a kernel worth preserv- 


28 Johnson Dick Lansden, “Pre-Trial Education for Jurors,” J. of Crim. Law and Crimin., 
March-April, 1948, pp. 620 f, For other jury reforms, see Jerome Frank, op. cit., pp. 140-145. 
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ing. If it is kept, we must continue to watch it, checking from time to time un- 
til we have some chance of creating an efficient, honest, and intelligent body of 
citizens who take their responsibility as no light task in citizenship. But we 
think it should be completely abolished. Since it has obviously ceased to be the 
bulwark of democracy for which it was so zealously defended by our forefa- 
thers, and since it actually does society a disservice in furthering justice in 
criminal trials, it is time some rational substitute be invoked. It has often been 
suggested that professionally trained personnel be impaneled to hear evidence 
in trials, There are many persons in the average community who could be 
called upon to sit in trials and arrive at a just verdict. Among those who, by 
training, might be of service are psychologists, psychiatrists, social workers, 
physicians, trained criminologists, etc. Such groups could either be rotated to 
serve on occasions, or a staggered board be set up that would sit in all impor- 
tant trials. While there may be considerable opposition to such a proposal, it is 
obvious that professionally trained members of the community could make no 
more mistakes than do the members of present petit juries. The establishment 
of such a board would make it necessary for trial lawyers and prosecutors to 
stick to facts rather than to obfuscate truth. 


DESIRABLE REFORMS IN CRIMINAL PROCEDURE 


Our study of criminal procedure constantly reminds us that it is deeply sub- 
merged in the institutional mores. Hence, we curb our impatience with the 
apathy of those to whom we must appeal for change. It is difficult, however, to 
be patient with the enemies of reform who represent vested interests, many of 
them members of the legal profession. Yet it is to them, or to those too timid 
that we must call for change in criminal procedure eveni though we are aware 
of the great culture lag that exists. Many of our professors of criminal law 
mildly state that “it would seem reform in this area is necessary” but terminate 
their concern at that point. 

In no other profession, perhaps, is there so much culture lag as in law. A 
surgeon of 1750 would be bewildered in a modern operating room, but a good 
lawyer of the days of Franklin and Washington would be reasonably familiar 
with the atmosphere and jargon of our courtrooms. We would not tolerate in 
the medical profession practices such as we see daily in our courtrooms. 

Obviously education and research are necessary. Education must stimulate 
a crusading zeal and a critical judgment, but the zeal must be armed with facts 
gathered from scientific research. Michael and Adler, in their provocative work, 
Crime, Law and Social Science, make the following suggestion relative to 
change in criminal justice: 

We are assuming, for the moment, that it is desirable to administer the 


criminal law as efficiently as possible. . . . Since we lack scientific knowledge 
of the etiology of administrative efficiency, our attempts to increase the eff- 
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ciency of criminal justice must either be directed by common sense knowledge 
or they are merely efforts at trial and error.” 


Many suggestions have been offered by laymen, ranging all the way from 
police apprehension of the suspect, through the court routine, and thence to 
the sentencing of the guilty criminal. We have discussed some of these and 
many of the measures offered by commissions composed of members of the 
legal profession. Laudable as these efforts are, they do no more (as Raymond 
Moley has said) than readjust the details of the game: 


. . . they do not constitute a particularly formidable or far-reaching reorganiza- 
tion of procedure. They represent, at most, piecemeal reform. They show no 
disposition on the part of legal reformers to depart very far from the present 
norms of the traditional criminal process.?* 


We have mentioned the Code of Criminal Procedure prepared by the Ameri- 
can Law Institute which is a draft of suggestions regarding improvements 
that can be made by the various states in the criminal process.”* Yet, as Pro- 
fessor Sheldon Glueck states, “It is predicated upon the assumption of the con- 
tinuance of the existing criminal law and administrative practices.”*” 

In our discussion of the jury system, for example, we noted that this ma- 
chine is rapidly disappearing in criminal cases. A suggestion that the next 
step, based on a scientific analysis of court procedure, would be to adopt a sys- 
tem whereby experts would ascertain the defendant’s guilt is often branded as 
a “crackpot” notion, Yet this must come eventually. As Professor Glueck says: 


While a legally trained judge can act as an impartial referee during a techni- 
cal trial, rule upon the exclusion or inclusion of evidence, give a legally ade- 
quate charge to the jury and perform other such functions, his education and 
habits of mind have not necessarily qualified him, acting alone, for the special- 
ized task of determining the treatment best suited to various types of offenders. 
Since this requires accommodation of legal and extra-legal disciplines, a reason- 
able conclusion is that the sentencing function should be entrusted to a tribunal. 
After ascertaining the defendant's guilt, this tribunal . . . would determine the 
appropriate sentence as well as its tentative duration." 


The pre-sentence clinic composed of experts in the fields of psychology, 
psychiatry, sociology, social work, and medicine has been suggested to supplant 
the judge so far as sentencing is concerned and a modification of this is already 
in operation in a few scattered jurisdictions. There is every reason to believe 


24 Jerome Michael and Mortimer J. Adler, Crime, Law and Social Science. New York: Har- 
court, Brace, 1933, pp- 316-317. See specifically ch. X, “Increasing the Efficiency of Criminal 
Justice by Common Sense.” 

25 Raymond Moley, Our Criminal Courts. New York: Putnam, 1930, p. 100. 

26 Published. by the American Law Institute, Philadelphia, 1930, Professors Wm. E. Mikell 
and Edwin R. Keedy of the University of Pennsylvania, Recorders. 

21 Sheldon Glueck, Crime and Justice. Boston: Little, Brown, 1936, p. 234. 

28 Ibid., pp. 225, 226. Fi 
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that this group, or one like it, will eventually be called upon to ascertain the 
guilt or innocence of the defendant. Lawyers and judges might well sit in on 
this clinic but only in an advisory or supervisory capacity, the judge to interpret 
the law and the lawyer to see that the defendant's rights are safeguarded. 

We have little hope, however, for the immediate adoption of many signifi- 
cant changes in court procedure. We suspect that it will go on in its present 
manner for many years to come. As time goes on and more and more laymen 
catch a glimpse of the inside of a courtroom they become disgusted with much 
of what they see. Perhaps someday none of the lawyers will be intimidating 
and embarassing witnesses, browbeating and cajoling juries, and villifying 
defendants, If that time ever comes, there will be a real court cleaning. Per- 
haps no more ambivalent a professional group exists than that of the legal pro- 
fession. In many respects it is a vested interest that guards its prerogatives as 
jealously as the military class in an aristocracy. In other respects it maintains 
a high level of integrity. 


CHAPTER XV 


Children’s Courts and Child Guidance Clinics 


EARLY PHILOSOPHY OF DEALING WITH DELINQUENT CHILDREN 


THE word delinquency is relatively new in our culture. We do not know just 
when it began to appear in the literature but it is definitely of recent origin. 
However, equivalents of the term may be found as far back as the days of the 
Romans. Children who violated the sanctions of society were variously referred 
to as wild, depraved, wayward, or headstrong. The problem of lawless youth 
is, therefore, not new. 

Roman law divided children into three categories so far as responsibility for 
their acts is concerned: under seven, no responsibility; seven to the age of 
puberty, punishable if it could be ascertained that some insight or discernment 
was present; and, from puberty to 25, wherein the chronological age was con- 
sidered so far as punishment was concerned. 

Later, the Code of Napoleon conceived of limited responsibility for children 
under the age of 16 and this was later raised to 18, English common law ac- 
cepted the age of seven, below which no responsibility could be ascribed, but, 
according to the eminent Blackstone, at eight years the child could be guilty of 
a felony. 

It seems strange that even today we are shackled with the concept of chrono- 
logical age rather than mental or psychological capacity to differentiate be- 
tween right and wrong. The “age of discernment” still haunts our courts and 
legal procedures. 

It is difficult to define delinquency. The state statutes usually define it as a 
violation of any section of the penal code or city ordinance on the part of per- 
sons between the ages of 7 and 17 or older. The National Probation and Parole 
Association adds to this category children who are wayward or habitually dis- 
obedient to their parents or those who are consistently truant from school. 
Dr. Cyril Burt, the eminent British authority on delinquency, states that de- 
linquency in a child appears when his antisocial tendencies appear so grave 
that he becomes or ought to become the subject of official action. The psychia- 
tric position is that children who respond to serious and prolonged frustration 
in aggressive ways are obviously delinquent.* Professor William H. Sheldon 
defines it as “behavior disappointing beyond reasonable expectation.”* Thus 
TICE James S. Plant, in Forty-Seventh Yearbook, Part 1, National Society for the Study of 
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we must include in the category of delinquency those children who violate the 
law, are seriously frustrated, and who come to the attention of the juvenile 
court, the habitual truant, and those who need care and protection by reason 
of being footloose on the streets of our large cities. 

The extent of delinquency among young children is very difficult to ap- 
praise. This difficulty is due to the lack of uniformity in defining delinquency 
and of booking those who run afoul the law or school regulations. The Chil- 
dren’s Bureau issues annually figures collected from those jurisdictions which 
make reports. But only about 400 courts in 7 states make any report to this 
federal organization. There are some 3,000 courts throughout the country that 
deal with children’s cases.* 

Figures supplied by the Children’s Bureau, covering the year 1948, give 
some indication of the extent of delinquency throughout the country. Of a 
total of 94,236 cases reported by 399 juvenile courts in 17 states, two-thirds were 
delinquency cases and one-third were other types of cases, such as those lacking 
adequate care, abandonment, abuse, or cruel treatment—often referred to as 
“care and protection” cases. Of the delinquency cases, 58 per cent were dis- 
posed of unofficially, that is, without formal court hearing by the judge. Based 
on the above reported figures, the Bureau estimates that about 275,000 chil- 
dren will be delinquent in any one year. The chart below shows, however, 
that there has been a drop in the delinquency rate since the peak year of 1945." 


TRENDS IN JUVENILE DELINQUENCY CASES (1940-1949) 
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3 Cf. Sophia M. Robinson, “Wanted—An Index of Crime and Delinquency,” Proceedings, 
American Prison Association, 1945, pp- 203-212. ys 

4 Preliminary Statement, Juvenile Court Statistics, Children’s Bureau, Federal Security Adminis- 
tration, released December, 1949. For further information regarding definitions of delinquency 
see Sol Rubin, “The Legal Character of Delinquency” The Annals, January 1949, pp. 1-8; for 
extent of delinquency, see Edward E. Schwartz, “Statistics of Juvenile Delinquency in the United 
States,” ibid., pp. 9-20. 
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THE FOUNDING OF THE JUVENILE COURT 


It is our purpose in this chapter to deal with the rise and development of the 
juvenile court and its subsequent extension to adolescent youth. Perhaps the 
most revolutionary departure from tradition in courtroom procedure was the 
establishment of the juvenile court in Chicago in 1899. Previously children 
were tried in adult courts. But with the development of probation, growing 
out of the ancient concept of the suspended sentence, the rigors of courtroom 
procedure and subsequent penal treatment were somewhat mitigated so far 
as children of tender years were concerned. 

One of the early pioneers in the treatment of children as wards of the state, 
rather than as enemies, was the late Judge Benjamin Lindsey, formerly of 
Denver and later of Los Angeles. In 1925 he outlined his philosophy of dealing 
with the child offender in his mature book, Revolt of Modern Youth.” Today 
as one thinks of the juvenile court the name of Judge Lindsey is immediately 
called to mind. 

But juvenile courts were not new in the world when the movement began 
in America. In 1890, children’s courts were organized in South Australia and 
subsequently legalized in 1895. It was Judge Harvey B. Hurd, of Chicago, 
who was the author of the first juvenile court bill, introduced in the Illinois 
legislature in 1891. Some opposition was encountered, but in 1899 the bill be- 
came law.’ In 1901, Judge Lindsey took his seat on the county bench of Denver 
for the first time. In 1903 the statewide juvenile court law was passed in 
Colorado. 

Let us look at the fundamental characteristics of the juvenile court—all 
radical departures from tradition: 

1. Separate hearings for children’s cases: This means that children are sup- 
posed to meet the judge privately and not in the regular court atmosphere. 
The discussion regarding the child and his offense should be separate, in- 
formal, and friendly. Sympathetic understanding rather than reprimanding 
or moralizing attitudes is essential. Those courts that permit the public or any 
large number of persons to witness the proceedings fall far short of the objec- 
tives set up by the founders of the juvenile court. 

2. Informal or chancery proceedings: This provision calls for the court to 
view the child as a ward of the state, following the ancient doctrine of parens 
patriae, or, as is known in common law, chancery or equity. This concept 
comes down to us from feudal times when the ruler assumed supervision over 
minors who needed his care and protection. The king’s chancellor, as head of 
his judicial system, was entrusted with this kind of jurisdiction, and thus the 
term “chancery” came into the language as applied to the treatment of chil- 
dren. Generally speaking, the common law provision of chancery dealt with 


® Benjamin Lindsey and Wainright Evans, Revolt of Modern Youth. New York: Boni & 
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children who were neglected, destitute, or dependent. When the juvenile court 
was conceived, however, the concept was extended to include delinquent chil- 
dren. Thus today the juvenile court handles all cases of thwarted childhood— 
all those needing special care or protection. 

One of the moot questions regarding this guardianship is that of age. As we 
stated above, common law set the age of seven as the point below which a child 
needs protection, or is not considered responsible for his actions. As Lord 
Jekyll said in 1792, “Idiots and lunatics are provided for by the king as parens 
patriae; and there is some reason to extend this care to infants.” This tradi- 
tional age of 7 was extended by the early juvenile courts to 16. But the term 
“child” is generally defined in the statutes of the states. In the case of boys it 
fluctuates from 16 to 18 in most states but is 21 in Arkansas, California, and 
Iowa.’ Some jurisdictions have, within the past decade, set up special Boys’ 
Courts for the older ages: In Chicago, for example, this court is a branch of the 
Municipal Court and is not generally regarded as a juvenile court so far as 
procedure is concerned. 

3. Regular probation service, both for investigation and supervision: This 
provision is axiomatic. We shall discuss the meaning and administration of 
probation in another chapter. 

4. Detention separate from adults: The pioneers of the juvenile court were 
appalled at the prevalence of children of tender years in the county and city 
jails and lockups. This provision of special detention quarters, distinctly sepa- 
rate from adults, resulted. Thousands of minors, however, are still detained in 
our county jails. 

5. Special court and probation records, both legal and social: This merely 
calls for the juvenile court to keep its own records, adequate and strictly con- 
fidential. Some states prohibit the publication of any information regarding 
juvenile cases or the printing of a child’s photograph in the newspapers. In an 
efficient court, records are very important but they are not permitted to circu- 
late outside the judge’s chambers. 

6. Provision for mental and physical examinations: This provision is also 
obvious but in many jurisdictions adequate tests and examinations are not 
available because of the administrative expense. The better equipped courts 
consider such records indispensable but many smaller counties have no psy- 
chologist or psychiatrist. 

In discussing the origin of juvenile courts, we must give credit to those states 
that made special provisions for children prior to the actual founding of the 
court in Chicago in 1899. As early as 1869, a law was enacted in Massachusetts 
calling for the appointment of a visiting agent, “who was to work, not for the 
punishment of the child, but for the child’s welfare.” Before any child under 
16 could be committed to a jail or an institution, the agent had to be informed. 
He was expected to attend all hearings regarding the case and to make recom- 

7 For chart showing age limits for each state, see Negley K. Teeters and John O. Reinemann, 
The Challenge of Delinquency. New York: Prentice-Hall, 1950, p. 312. 
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mendations to the judge. In 1870 separate hearings were required for juveniles 
in Massachusetts. Various other states, notably Rhode Island and New York, 
soon followed the example set by Massachusetts and provided the same court 
procedure. Prior to that date, the originator of probation, John Augustus, the 
Boston cobbler, and William J. Mullen, the Philadelphia agent for the Penn- 
sylvania Prison Society, were caring for juveniles caught in the relentless 
machinery of the criminal courts.” 

The juvenile court spread rapidly, and eventually was established in every 
state. Wyoming was the last state to provide such a court. This was in 1945, but 
few states provided for separate courts. In most states the regularly established 
courts take over such duties. Quite frequently children’s hearings are con- 
ducted in district courts, superior courts, courts of common pleas, and probate 
courts, 

The federal government passed a Juvenile Delinquency Act in 1938 by 
which a juvenile delinquent, 17 or under, may be prosecuted under informa- 
tion rather than the traditional indictment, but only after his consent is ob- 
tained. If he elects this procedure, no prosecution for a specific act alleged to 
have been committed shall be instituted; but he will be heard before the fed- 
eral judge in his chambers or in any other designated place, at any time, for 
juvenile delinquency. The Act provides that if the judge finds him guilty, he 
may be placed on probation or turned over to any public or private agency the 
court may designate for the purpose of “custody, care, subsistence, education, 
or training.” An amazing outcome of this broad act is that some boys have 
actually been sent to preparatory or trade schools at government expense for 
“training.” Most of them, however, are placed on probation or sent to the Na- 
tional Training School for Boys at Washington, D. C, or the Federal Correc- 
tional Institution at Englewood, Colorado, near Denver. The Federal Bureau 
of Prisons, which operates these establishments for juveniles, also maintains 
a camp annex to the Washington institution at Natural Bridge, Virginia. 
During the year ending June 30, 1950, the number of juvenile cases disposed 
of was 1,999, over 2,000 fewer than the peak year of 1946 but 187 more than in 
1949. Of this number, 1372 were handled under the Juvenile Delinquency Act. 
Those placed on probation totaled 708; 648 were placed in custody and 16 were 
not convicted. Out of the total number of cases handled, 1,999, there was no 
court action in 571 cases. 

Today, as we survey the world, we find some type of specialized treatment 
for delinquent juveniles in almost every country. Great Britain and Canada 
adopted the juvenile court in 1908. At present, legislation providing for juve- 
nile courts or some form of special procedure is in force in all European coun- 
tries (except Albania and Iceland), in all British Dominions, in many parts of 
Africa and Asia, as well as in Australia and New Zealand. The same is true of 
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Latin America, following the example of Argentina in 1919. Here, however, 
the special process adapted to children is referred to as the Code for Minors.’ 

After the establishment of special courts for the treatment of children, it was 
soon recognized that a special type of treatment was necessary also. So, special- 
ists who might be helpful to the judge and to the child as well, social workers, 
psychologists, psychiatrists, and medical experts, were gradually called upon 
for professional advice in the court examination. These services were gradually 
extended throughout the country so that minimum standards were created. 
‘A court dare not fall below these standards if it hopes to have any standing in 
dealing with children’s problems. 

From 1909, when Dr. William Healy became research director of the Ju- 
venile Psychopathic Institute in Chicago, an adjunct of the juvenile court of 
that city, down to the present time, those interested in delinquency have 
insisted that the best professional service is none too good for the diagnosis 
and treatment of children’s problems. After this first impetus in Chicago, 
juvenile court clinics developed rapidly, and today hundreds are functioning 


throughout the country. 


SPECIAL PROCEDURE IN CHILDREN’S CASES 


Most juvenile court laws prescribe the filing of a petition as the formal way 
of instituting proceedings in connection with a delinquent child. In some states, 
however, all that is needed is an informal complaint by a citizen or official of 
a private or public agency. Aside from police officers, complaints may be 
initiated by railroad detectives, school authorities, social agencies, probation 
officers, parents, or neighbors of the child. In 1945, for example, 71 per cent of 
the cases of delinquent children, originated with the police. 

Since the police are representatives of law and order and because most 
children who get into difficulty run afoul of their authority, special directions 
for police in dealing with minors have been developed. The initial treatment 
children receive as they become enmeshed in the law is of vital importance 
both to the future behavior of the child and to society. The National Confer- 
ence on Prevention and Control of Juvenile Delinquency, which met in 1946, 
published a report on the role of the police that discusses all aspects of this 
initial phase.* 

The second step in the process of dealing with a juvenile case is that of 
detention, It is obvious that specialized treatment, as well as a unique philoso- 
phy is at every point accorded the minor. For example, terms have been 


10 See Anna Kalet Smith, Legislation on Juvenile Courts in Foreign Countries, mimeograph 
material, United States Children's Bureau, Federal Security Agency, 1947; also Negley K. 
Teeters, World Penal Systems, Philadelphia, 1944, and Penology from Panama to Cape Horn, 
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softened; the child is “detained” rather than “arrested.” In our large cities 
special detention quarters are provided. Just how a police officer will dispose 
of a delinquent child depends on the nature of the offense, time of arrest, age 
of the child, type of home, and.the like. The officer may take the child home. 
He may reprimand him and release him. He may take him to the police 
station for a limited period. Or he may take him to the juvenile detention 
home. State laws vary regarding this detention process. Some demand that a 
probation officer or some other official of the court be notified immediately 
upon the arrest of the child. There are so many variations in the laws, pro- 
cedures, and customs of the several states that space will not permit more tħan 
casual mention of detention of the child.*? 

After the child has been “booked” on a charge of delinquency, the investiga- 
tion of the case is begun. Whether he is in a place of detention or with his 
parents he must be available when called for questioning. The investigation 
is by far the most important single aspect of a juvenile delinquency case. Since 
the juvenile court represents socialized justice in action, it is clear that disposi- 
tion of a case is based on the results of the investigation rather than on mere 
evidence, as is the case with adults, It is equally taken for granted that the 
probation officer who makes the investigation should be competent. It is his 
task to make necessary interviews, investigations, visits to the child’s home, to 
social agencies, to neighbors, to ministers, and, in short, to anyone who will 
give him information about the child. 

The probation officer, by nature of his training and type of assignment, is 
confined to the assembling of the social history and to the preparing of a social 
diagnosis of the case. The completeness of the picture may, and frequently is, 
assured by physical, psychological, and psychiatric examinations. This calls 
for additional trained personnel and the vast majority of the juvenile courts of 
the country do not have such experts on their staffs. In the larger cities there 
are trained personnel available; if not on the staff, connected with universities, 
mental hospitals, or behavior clinics. It is the small county courts in rural 
areas that are lacking in these services, 

There has been a trend recently for states to set up diagnostic centers for 
service of the juvenile courts. New Jersey, at Menlo Park, and Ohio, at the 
Bureau of Juvenile Research at Columbus, have such state-wide facilities. 
These centers are professionally equipped to make a thorough diagnosis of any 
child sent to them. Many judges are taking advantage of this trained service, 
especially where the local facilities are inadequate. The Menlo Park center 
keeps the child in residence for approximately sixty days. A thorough study is 
made by psychologists, psychiatrists, and psychiatric social workers and a report 
is made to the local judge. The service is, however, purely advisory. 

There has been a growing tendency in recent years to dispose of certain 
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types of delinquent cases informally, that is, without formal petitions being 
filed, without a court record being compiled, or without a hearing before the 
judge. During the year 1948, 58 per cent of the delinquency cases reported to 
the Children’s Bureau were disposed of informally. There is considerable 
argument in juvenile court circles on the question of disposing of cases in- 
formally. If there is competent personnel available there seems to be little 
social harm in handling even a majority of cases with informality rather 
than in the chambers of the judge. 

The hearing before the judge, if it is to be meaningful, must be more than 
a mere perfunctory adjudication of the case. Its conduct must reflect the prin- 
ciples that originally prompted the establishment of this type of special court. 
It should be divested of all antiquated forms and technicalities, legal verbiage, 
and restraint; yet it should be dignified, even though informal. It is here that 
a special type of legally-trained individual must preside. Unfortunately, all 
too many of our juvenile courts are not fulfilling their functions and many 
of the jurists who preside are not equipped by nature to deal with children. 
This is usually true in counties in which the probate or other type of court 
handles children’s cases. Hearing before the judge should be private, with 
every person not specifically concerned with the case barred from the 
chambers. A juvenile judge who permits visitors, whether they be students 
from high schools and colleges, or from any other source, is doing the child 
and the court a distinct disservice. 

In England the persons who preside at the hearing are laymen, chosen from 
the community for their interest and insight into the nature of children. Facts 
of law are dealt with by the clerk but he has no power to dispose of the cases. 
The British arè very proud of this system, which is diametrically opposed to 
the system employed in our own country. It is apparent to students of the 
problem that there is merit in both systems, since what is needed most in 
dealing with children is understanding, sympathy, and a socialized point 
of view. | 

In disposing of the case the judge, on the basis of preliminary investigation 
by the probation officer and the examinations made by physician, psychologist, 
and psychiatrist, chooses from the following procedures: (1) place the child 
under the supervision of a probation officer; (2) commit the child to custody 
or guardianship of a public or private institution or agency authorized to care 
for children or to place him in a family home; (3) order such care and treat- 
ment as the court may deem to be in the best interests of the child (so worded 
as to give the judge wide latitude); this may mean special medical care or 
hospitalization, or referral to a child-guidance clinic; (4) “adjustment” or 
“discharge” of the case; or (5) order restitution for damages, if any. 

This, in brief, describes the juvenile court process. We have already stated 
that the court has jurisdiction over all types of thwarted childhood, such as 
dependents, abused or neglected children, runaways, and, in addition, to 
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guardianship cases. In most states the juvenile court also has jurisdiction 
over certain classes of adults, primarily those who contribute to the delin- 
quency of a minor. These may or may not be the child’s parents. It may be seen 
from the foregoing that the juvenile court is a device to safeguard the child’s 
best interests as well as those of society. 


AN EVALUATION OF THE JUVENILE COURT 


The old adage, “All that glitters is not gold” might well apply to the 
juvenile court as it carries on its work throughout the country. All too many 
juvenile courts are that only in name. Their real practices too often follow 
the lines of the adult criminal procedure. Proponents of juvenile courts have 
been forced to be on the defensive against apathy of the juvenile court judges 
and reaction of the worst sort. Merely setting up such a haven for minors by 
law does not preclude resorting to outmoded methods of dealing with chil- 
dren’s cases, 

This condition was well stated in 1925 by Miriam Van Waters, pioneer in 
the field of juvenile delinquency: 


Each community builds up its own concept of Juvenile Court; in proportion 
to the number of enlightened, educated people of good will in the community, 
court work is either good or bad. It may be regarded as a panacea for all the 
ills of childhood or as a branding iron which automatically scorches a sign or 
stigma on each child who passes its threshold.** i 


In too many communities, even at present, standards of juvenile court pro- 
cedure are lax and downright crude. The apathy and the reactionary attitudes 
of public and court alike toward the children’s courts are the problems that are 
most difficult to meet, since scientific studies as well as opinions by the well- 
informed carry little weight in breaking down ignorant prejudice. In hun- 
dreds of jurisdictions probation officers are nonexistent or are overworked, 
or underpaid, or both. 

Many look upon the progressive vision of the juvenile court as coddling 
young offenders who are incipient criminals. A concerted effort was made 
in 1935 in Chicago, where the court was born, to amend the Juvenile Court Act 
so that all children above ten years of age charged with felonies would be 
tried in adult criminal courts. This was defeated, but in a noteworthy case 
of a 15-year-old girl charged with murder, the Supreme Court of that state 
offered an amazing decision, a part of which stated: 


It was not intended by the legislature that the juvenile court should be made 
a haven of refuge where a delinquent child of the age recognized by law as 
capable of committing a crime should be immune from punishment for viola- 
tion of the criminal laws of the state, committed by such child subsequent to 
his or her being declared a delinquent child.** 


18 Miriam Van Waters, Youth in Conflict. New York: The New Republic, 1925, p. 149. 
14 Ibid., p, 230. 
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Federal Judge William H. Holly characterized this Supreme Court decision 
as a nullification, through “the stroke cf a pen,” of the theory accepted for 
decades, that the state stands in the relation of parent to every child and that 
it is the duty of the state to protect its children “even against their own evil 
tendencies.”*® 

Advocates of the children’s court find they must fight to defend the pro- 
gressive gains already made and must further extend their efforts, through 
scientific methods, to deal with minors and young adults through this 
socialized procedure. 

Definite attempts at curtailment of the juvenile court’s function have also 
been made by practitioners in the fields of education and social work, but not 
with the legalistic venom of adult criminal philosophy. As early as 1912, it 
was proposed to incorporate some of the court’s functions in the public school. 
In more recent years, particularly with the adoption of the Federal Social 
Security Act, local and state welfare agencies have been suggested as the 
proper office to deal with certain of the court’s functions, Officials of the 
Children’s Bureau have spearheaded this proposal. The areas to be affected 
deal with cases of dependency and neglect. But since dependency and de- 
linquency so frequently overlap it would seem that such a proposal would 
confuse rather than clarify issues relating to the welfare of children.** This 
division of responsibility may sound reasonable but it can easily be used as an 
entering wedge to whittle down other services that have heretofore been con- 
sidered an indigenous function of the juvenile court. 

Despite the many attacks on the juvenile court and despite its inefficiency 
in many jurisdictions, it remains one of the very few areas that has been 
permeated by a socialized point of view regarding the delinquent. It has been 
recognized as a great step forward from the conventional criminal court. It 
has been and still is a pattern for mitigating the vicious criminal process. It is 
axiomatic in penology that what proves successful in dealing with minors 
may be extended in principle to the treatment of the adult criminal. We have 
seen this in the fields of probation, pre-sentence investigation, psychiatric 
examination, and supervision on parole. The juvenile court is definitely a 


success in the field of penology.’” 


THE CHILD-GUIDANCE CLINIC 


Perhaps the most important adjunct to the juvenile court as well as to the 
public school is the child-guidance or “behavior” clinics. These clinics deal 
with diagnosis and, sometimes, treatment of difficulties in the behavior of 
"48 William H. Holly, Foreword to “Detention and Prosecution of Children,” John Howard 


Association, Chicago, 1946, p. vii. r a 
16 Cf, Elsa Casdendyck, “Juvenile Courts in the Light of the White House Conference, 

Yearbook, N.P.P.A., 1940, pp. 34-46; also Alice Scott Nutt, “The Responsibility of the Juvenile 

Court and the Public Welfare Agency,” ibid., 1947, Pp- 206-223. f 
17 For standards in dealing with juveniles, through the various steps, see A Standard Juvenile 


Court Act, National Probation and Parole Association, latest revision, 1949. 
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children. Thus they represent one of the most important aspects of the field 
dealing with children with problems. 

The first child-guidance clinic was founded in Chicago in 1909. Its first 
director was the distinguished psychiatrist, Dr. William Healy. It was known 
during its early years as the Juvenile Psychopathic Institute. 

Shortly after the juvenile court was established in Chicago, its exponents 
found their efforts seriously hampered because the court had no scientific 
analysis of human material coming before it. It was but natural that Judge 
Merrit W. Pinckney should turn to the newly organized Healy clinic for help. 
Dr. Healy gave enthusiastically of his knowledge and service to the individual 
examinations of court cases in both diagnostic summaries and prognoses. 

In 1920 the Chicago clinic was renamed the Institute for Juvenile Research. 
But in 1917 Dr. Healy and his wife and co-worker, Dr. Augusta Bronner, 
moved to Boston to take over the newly-organized clinic established in honor 
of Judge Harvey H. Baker. This clinic was originally called the Judge Baker 
Foundation but today it is known by its new name; the Judge Baker Guidance 
Center. Since Dr. Healy’s retirement it has been directed by Dr. George Ed- 
ward Gardner. 

Several movements are responsible for the expansion and scope of the 
child-guidance clinic as we know it today. One of these is the mental hygiene 
movement that began in 1909 through the efforts of Clifford Beers. Mr. Beers 
had been a patient in several mental hospitals and, upon his release, wrote 
an epoch-making book, A Mind That Found Itself. Convinced that the public 
should become acquainted with mental disorders in order to avoid their 
ravages he organized the National Committee on Mental Hygiene. Through 
its first director, Dr. Thomas W. Salmon, the organization gradually broad- 
ened its activities to include studies in mental deficiency and problems of 
delinquency. 

A second movement, worthy of mention, is the development of the Ameri- 
can Orthopsychiatric Association, organized in 1923. Orthopsychiatry is a 
subdivision of psychiatry that concerns itself with the diagnosis and treatment 
of borderline deviations of personality rather than with deep-seated psychoses. 

A third movement of importance was the rise of the profession of social 
work. Social workers were finding employment in hospitals and clinics in 
several states during the early 1920’s. Through this dovetailing of professional 
techniques in the analysis of children’s (as well as adults’) behavior problems, 
social workers, clinical psychologists, and psychiatrists became an indis- 
pensable team in clinical work.** 

As a result of demonstration work throughout the country, with funds 


18 For the story of this teamwork see George S. Stevenson and Geddes Smith, Child Guidance 
Clinics: A Quarter Century of Development. New York: The Commonwealth Fund, 1934; also 
Orthopsychiatry, Retrospect and Prospect, 1923-1948, American Orthopsychiatric Association, 


1948. 
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largely supplied by the Commonwealth Fund, permanent clinics were estab- 
lished. These were eventually supported and maintained either by private 
funds, through community chests, or in connection with universities. Today 
there are hundreds of clinics all over the country with many large cities main- 
taining several. The oldest tax-supporting clinic is connected with the Essex 
County (Newark, New Jersey) juvenile court. It was founded and directed 
by the late Dr. James S. Plant, long an authority in the field of child care. 

A clinic is defined by Pauline V. Young as a “co-ordinated attempt in the 
study and treatment of personality and conduct disorders of children and 
youth, using the arts of the psychiatrist, psychologist, or psychometrist, and 
the social worker.”!® Professor Louis Wirth explains how the average clinic 
works: 

(a) The case comes to the clinic with a statement of the problems presented 
as seen by the referring agency or person; (b) which is followed by the col- 
lection of data by the investigators of the clinic; (c) there follows discussion 
among the specialists for the purpose of arriving at the facts; (d) which are 
then analyzed with a view of agreeing on a diagnosis; (e) to be followed by 
the formulation of a program of treatment; (f) whereupon attempts are made 
to carry out the program; (g) accompanied by re-examination and evaluations 
of the program adopted, and the diagnosis on which it was based; (k) with 
the further effort of arriving at valid generalizations of principles and an im- 
provement of techniques.”° 


There are two types of clinics in the child-guidance field. One type includes 
both diagnosis and treatment. In these clinics, social workers are usually 
called upon to carry out the treatment recommended, especially if it calls for 
home visits, the securing of a job, placement in a foster home, the development 
of a hobby, joining a club, or furnishing something the lack of which is 
presumed to be the predisposing cause of the difficulty. The other type of 
clinic is merely diagnostic. In this capacity, the clinic may also serve as a 
consulting agency for the school or the court. It studies cases, makes the 
diagnosis and offers recommendations. Both types are of considerable value, 
and each has its place in the field dealing with predelinquency and delin- 
quency. 

A thorough examination of the case is made in a sympathetic manner by 
the various staff members. The physician makes a routine examination and 
notes any evidence of malfunctioning of organs or glands and lack of proper 
nourishment. The psychologist administers the usual tests to measure mental 
capacity. The social worker makes a study of the social environment, including 
family, neighborhood, work habits, recreation, and religious practices. The psy- 
chiatrist also holds one or more (usually several) interviews with the child. 
Shige V. Young, Social Treatment in Probation and Delinquency. New York: McGraw- 


Hill, 1937. 
20 Louis Wirth, “Clinical Sociology,” American J. of Soc., July 1931, Vol. 27, p. 51, 
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In many cases, especially with young children referred to the clinic by the 
family or the school, the examinations are made very subtly so that the child’s 
behavior runs along its usual daily pattern. After the data have been collected 
and the examinations completed, the staff meets in consultation and agrees 
on an analysis of the case. A program of readjustment or treatment is then 
formulated. 

The work done by the various types of behavior or child-guidance clinics 
during the past 25 years is convincing evidence that scientific knowledge of 
the various ramifications of the etiology of maladjustment in children is 
essential. Diagnosis by specialists in. the various fields and the subsequent 
treatment of those maladjusted and of those committing overt delinquent 
acts is extremely important. Such work as is being accomplished in the hun- 
dreds of clinics, which are adjuncts of the courts or serve them as community 
agencies, is recognized as extremely valuable by all specialists in the problems 
of children and adolescents. It is a welcome substitute for the traditional 
brutality and the hit-and-miss methods used by the older courts, and for the 
slipshod methods even now employed by backward juvenile courts in many 
jurisdictions, 

Research carried on in the public schools by accredited social agencies, and 
the setting up of school counselors also help to feed the clinics and save hun- 
dreds of children unhappy experiences with the arm of the law. Although 
it is true that a fringe of public opinion may resent scientific analysis and 
treatment of the young child, the tendency fortunately is in the direction of 
an ever-widening expansion of scientific treatment for maladjusted children. 
The National Conference on Prevention and Control of Juvenile Delin- 
quency, held in Washington in 1946, states relative to the clinic: 


If a community wishes to prevent delinquency, it must provide the requisite 
clinical facilities for the early recognition, understanding, and treatment of 
children who manifest various types of behavior or personality disorders. To 
function effectively, it must be a part of a coordinated community program.” 


Hence, scientific criminologists and social workers should concentrate with 
vigor upon the campaign to create an adequate nationwide system of juvenile 
courts, where the latest psychiatric and case study techniques can come into 
their own with no restrictions imposed by the dead hand of archaic juristic 
conceptions and procedure. To make the operation of the juvenile courts most 
effective, they should not be limited to the treatment of youth already de- 
tected in flagrant commission of crimes. They should be linked with child- 
guidance clinics and the public school system, for this enables psychiatrists 
and social workers to detect and treat problem children before they enter 
actively upon careers of crime, 


21 Report No, 10, “Mental Health and Child-Guidance Clinics,” Government Printing Office, 
Washington, D. C., 1947, pP- 9. 
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THE DEVELOPMENT OF THE ADOLESCENT COURT 


As the concept of special treatment for juveniles became more widely 
accepted it was only natural that the age of offenders requiring this type of 
treatment should be extended to include boys and girls up to the age of 
adulthood. 

The first innovation that called for the handling of cases of young offenders 
other than mere children was in 1914 when the Chicago Municipal Court 
instituted a special division known as the Boys’ Court, which received juris- 
diction over misdemeanors and quasi-criminal offenses committed by boys 
between the ages of 17 and 21. The establishment of this special court was 
considered a better measure than increasing the age limit in the juvenile 
court. This court for adolescents is not, however, to be confused with the 
juvenile court. It has for its distinct purpose the separation of delinquent 
youth from adult criminals. It hears complaints regarding offenses committed 
by older boys and attempts to settle as many as possible without court action. 
Modern methods of case work are employed, the objective being to adjust 
the boys to modern social conditions. Another departure from adult pro- 
cedure is to call in representative organizations interested in boys’ problems 
and solicit their services. Religious societies, character-building agencies, such 
as the Big Brothers, and, in cases involving Negroes, the Urban League, are 
asked to participate in treatment.”* 

The Chicago Boys’ Court served as a precedent and since its establishment 
several cities have given serious thought to the court treatment of the older 
boy. In Philadelphia, a branch of the Municipal Court, set up by law in 1915, 
and known as the Men’s Misdemeanants Division, has jurisdiction over dis- 
orderly pedestrians and disobedient, idle, and disorderly children between 
the ages of 16 and 21. Two such courts were set up, one for fnen and one for 
women. The men’s section deals with both men and boys but mainly with 
older boys, The use of probation is common in clearing up the minor offenses 
of this class. The Big Brothers’ Association is called upon for advice and 
constructive service. This organization, composed of volunteer citizens of the 
community, handles hundreds of cases of older boys in Philadelphia annually, 

Another court that aims at specific treatment of the older boy was estab- 
lished in Brooklyn in 1935 as the Adolescent Court. Established under the 
Wayward Minors Act of New York State, this Brooklyn court substitutes 
preventive for disciplinary treatment—and this is the aim of special adolescent 
courts throughout the country. In a sense, the adolescent court is an inter- 
mediary between the juvenile and the adult criminal court. This Brooklyn 


court works as follows: 
When an adolescent boy of 16 to 19 is arrested for an offense he is taken 


22 See Judge J. M. Braude, “Boys’ Court: Individualized Justice for the Youthful Offender,” 
Federal Probation, June 1948, pp. 9-14. 
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to the courtroom, where a magistrate is in charge. He is probably interviewed 
by a probation officer while waiting for his conference with the judge. He is 
first asked if he prefers to waive examination and have his case sent to the 
grand jury (in order to comply with the law as now drawn), or is he willing 
to have the hearing on the spot. Usually he agrees to accept the informal pro- 
cedure, since he and his parents realize that it holds much more promise for 
him than the more formal criminal procedure. 

He then tells his story and the police officer who arrested him testifies. If 
there is a previous criminal record, it is submitted to the judge. A conference 
between the judge and the district attorney then ensues to determine whether 
the boy’s case comes within the purview of the Wayward Minors Act. 

This act was passed to deal with persistently disobedient youths who had 
Not necessarily committed serious crimes, In essence, it was designed to assist 
parents unable to handle their incorrigible sons. It applies to boys between 
the ages of 16 and 21 who have been willfully disobedient to their parents, or 
who are in danger of becoming morally depraved. To protect older children 
against parents who might call for the invocation of this law on slight pretext, 
it is required that the charge must be “established upon competent evidence 
upon a hearing.” 

If the magistrate and the district attorney decide that the case comes within 
the scope of the act, the boy is then classed as a wayward minor, the charge 
of felony is dismissed, and his disposition is then considered. The law requires, 
however, that the parents swear that the child is willfully disobedient, and in 
danger of becoming morally depraved. This is likely to be untrue, but it is 
required by the Act. After being adjudged a wayward minor, the boy is as- 
signed to the probation department for investigation. During the interim he 
may be handed ever to his parents, released on bail, or sent to Brooklyn’s city 
jail, a sort of detention home for homeless boys or for any adolescent who has 
committed a serious offense, After the investigation is made the boy is called 
before the judge and usually placed on probation for a definite or indefinite 
term. If the culprit is not adjudged a wayward minor he must await the dis- 
position of his case by the grand jury, and usually he gets a sentence in a 
city or state correctional institution, 

Another Adolescents’ Court in the New York area is the one inaugurated 
in 1936 for Queens County. This court differs in a few important ways from 
the Brooklyn court, but is substantially the same in theory, Both courts try to 
eliminate the stigma associated with the term felon. The Queens court meets 
only once each week, whereas the Brooklyn court is in session daily; the 
Queens court does not adjudge a boy a wayward minor until after the 
thorough investigation by the probation staff, whereas the Brooklyn court 
may do so before the investigation. The Queens court does not take sworn 
testimony on the original criminal charge, but the Brooklyn court does. In 
1948 the Brooklyn court handled 2,265 cases, and the Queens court 663 cases. 
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There is some debate over which type of court meets the needs of the de- 
linquent boy and society. Apparently the investigation by the probation officers 
should come before the child is classified as a wayward minor. Within recent 
years the General Sessions Court of Manhattan has begun to apply the way- 
ward minor technique in its own way to boys of the same ages as those in 
the Brooklyn and Queens courts, and, like the Queens court, it adjudges the 
boy a wayward minor after the investigation. One serious objection to the 
method used by the Manhattan General Sessions Court is that the boy is 
usually pushed around by police and jail attendants, and comes in contact with 
adult criminals before he is arraigned. 

The Wayward Minors’ Court of New York City has citywide jurisdiction 
over girls from 16 to 21. This was established originally as a part of Women’s 
Court but since 1945 has been functioning independently under the official 
title of “Girls’ Term.” Professor Paul W. Tappan has published an analytical 
study of this court. He praises the court for its flexibility in individualization 
of treatment but deplores the failure of the public to provide needed treatment 
facilities.’ To remedy this situation, it was recently announced that the New 
York City Youth Board had established a permanent psychiatric clinic for 
youths between the ages of 16 to 21 coming before Magistrate Courts. The 
clinic includes both diagnosis and treatment.”* 

The establishment of these older boys’ courts appears to be a half-hearted 
answer to the demand that a type of socialized treatment be extended beyond 
the conventional juvenile court age. Considerable controversy exists in this 
area. From the psychological viewpoint, during this explosive period of 
adolescence the youngster is faced with the same type of bewildering prob- 
lems recognized in the juvenile; thus he needs guidance by skilled therapists 
rather than the impersonal machinery of the adult court. Those who oppose 
the extension of juvenile court age point to the annual statistics of crime, 
which certainly show that a large bulk of violent crime is committed by these 
very adolescents. 

One point often overlooked by the public is that most juvenile courts, be- 
cause of their social investigation and integration with clinics, often apply 
stricter measures than do criminal courts acting on the basis of mere evidence 
of the crime. 

The Youth, or Adolescent Court, is a hybrid and does not answer the 
serious problem of youthful crime. It embodies, on the one hand, various, but 
not all, juvenile court aspects and, on the other, certain features of criminal 
procedure, but without the legal safeguards that the adult offender enjoys 
in the general criminal court. 

Those concerned with the treatment of children and young adults must 

28 Paul Tappan, Delinquent Girls in Court: A Study of the Wayward Minor Court of New 
York City. New York: Columbia University Press, 19473 see pp- 177-178. 

24 Focus, N.P.P.A., July 1949, p. 121. 
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focus their attention on two very important objectives: (1) to increase the 
juvenile court age to 18 in those states where it has not yet been achieved; 
and (2) work for a Youth Correction Authority to deal with those youth 
between 18 and 25 years of age. The state of California has been pioneering 
in this field for the past decade and other states, notably Minnesota, Wis- 
consin, Michigan, and Texas have been working out details along the same 
line. In 1950 the federal government adopted a Youth Authority Act. The 
Youth Authority is, without doubt, the boldest and most fruitful concept 
of dealing with crime among youth that this country has witnessed. Its 
significance is so great that we have devoted a chapter to its origin, philosophy, 
and machinery. 


BOOK TWO 
PENOLOGY 


PARTI 


The Punishment of Criminals by. Other Means Than 
Imprisonment: Punishment Outside Institutions 


EE ee ee 


CHAPTER XVI 


Primitive Punishments and the Leading Types 
of Corporal Punishment 


CONVENTIONAL NOTIONS REGARDING PUNISHMENT 
PUNISHMENTS resorted to in any society, whether it be primitive, barbaric, or 
civilized, are based on a twofold consideration: the alleged damage of the 
antisocial act to the group, and the measure of repayment that the social 
group accordingly exacts. 

Doctrines about the desirability and objectives of punishment have been 
closely related to theories of crime and criminal responsibility. In primitive 
times, crime was mainly attributed to the influence of evil spirits, and the 
major purpose of punishment was to placate the gods. 

In the next stage of the evolution of punishment more stress was laid upon 
social revenge. Crime was then considered the willful act of a free moral 
agent. Society, outraged at an act of voluntary perversity, indignantly re- 
taliated. Many forms of allegedly willful crime were later identified with sin 
and were believed to offer a challenge to God and orthodox religion. This dual 
theory of crime and punishment, based on willful perversity and sin, still 
dominates contemporary criminal jurisprudence, slightly mitigated by in- 
cidental innovations and modifications. 

An additional purpose of punishment is to deter potential wrongdoers from 
the commission of similar or worse crimes. This is simply a derived rationaliza- 
tion of revenge. Though social revenge is the actual psychological basis of 
punishment today, the apologists for the punitive regime are likely to bring 
forward in their argument the more sophisticated, but equally futile, conten- 
tion that punishment deters from crime. In this concept of deterrence there 
is a childlike faith in punishment. The person undergoing punishment 
becomes an example for all to see. This is the main reason why public punish- 
ments persisted in civilized societies. This is the philosophy underlying the 
traditional criminal code, and it is deeply rooted in the social fabric. Certain 
concessions have been made by law, from time to time, to children in the 
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so-called age of indiscretion, and to others who are irresponsible and come 
within the doctrine of limitation, notably the insane. 

With the development of the biological sciences and the growth of new 
philosophies regarding life and social responsibility, other concepts of crime 
and criminals developed. These concepts sharply challenged the doctrine of 
free will, notably a shift from theories of revenge, retribution, expiation, and 
deterrence, to the goal of the reformation of the offender and protection of 
society. The emphasis became focused on the individual who committed the 
crime rather than on the crime itself. 

It is plain that, however futile it may be, social revenge is the only honest, 
straightforward, and logical justification for punishing criminals. The claim 
for deterrence is belied by both history and logic. History shows that severe 
punishments have never reduced criminality to any marked degree. It is 
obvious to anyone familiar with the activities of criminals that the argument 
for deterrence cannot be logically squared with the doctrine of the free moral 
agent, upon which the whole notion of punishment is based. If a man is free 
to decide as to his conduct, and is not affected by his experiences, he cannot be 
deterred from crime by the administration of any punishment, however severe. 


SUPERNATURALISM, COLLECTIVE RESPONSIBILITY, AND 
PUNISHMENT OF CRIME IN PRIMITIVE SOCIETY 


In primitive societies, the members are constantly in fear of the unknown 
and the supernatural, and nothing stands between them and the powers of 
darkness except the well-beaten path of custom. To deviate from this in the 
least is to be precipitated into the abyss of unforeseen and hideous disasters. 
To use the anthropologist’s phrase, primitive man’s “custom is his luck.” 
Any transgression of the customary code exposes the offending individual to 
untold woes and, besides, renders his whole social group liable to the vengeance 
of the gods, for responsibility is collective. 

In primitive society, crime and sin are identical. Hence, to supplement the 
individual’s fear of violating the prescribed modes of conduct, based on the 
vengeance of unseen powers, there is his certain knowledge that his group 
will spring upon him for rendering them liable to destruction by spiritual 
forces. As the noted anthropologist R. R. Marett has said, the most generally 
accepted method of wiping out a crime or sin in primitive society is to wipe 
out the sinner. 

Among primitive peoples various classes of crimes called for different modes 
of punishment, and the methods of punishing varied in different eras of 
prehistory. But certain broad principles are easy to distinguish. 

The punishment for breaking such basic taboos as those against endogamy 
and witchcraft or sorcery was carried out with great severity. The whole group 
(tribe or village), sometimes including neighboring clans, turned out to 
eliminate the criminal. The offender might be hacked to pieces in the frenzy 
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that overpowered the mob, or otherwise brutally exterminated. The wrong- 
doer might even be eaten. 

One can well compare the panic that seizes a primitive group at the com- 
mission of such a crime as the violation of a basic taboo to that which comes 
over a child attacked or frightened in the dark. The commission of such a 
crime renders the group liable to the vengeance of offended spirits whom they 
could not see but whose existence and power were very real. When the nature 
of the offense is appraised from the standpoint of primitives, the fury of the 
mob is easily explainable. The fierceness of the punishment was less the result 
of a desire to inflict pain upon the offender than of the eagerness to get rid 
of him and thus remove the danger that the group might be harmed by the 
outraged gods. The chief desire was to placate the gods and prove that the 
group would not tolerate wrongdoing. 

Treason was also summarily dealt with, and the element of public vengeance 
was even more evident than in punishing witchcraft. The punishment of a 
coward was usually gross humiliation or corporal punishment rather than 
death. He might be deprived of his weapons, made to eat with dogs, or to 
run a gauntlet of a shower of spears or clubs. Public ridicule was quite uni- 
versal. Exile was very frequently ordered to purge society of those who 
threatened the security of the group. Even among the Greeks, the custom 
(ostracism) of writing on a shell the name of one who was to be exiled was 
followed, and is familiar to all who ever had a course in Greek history. 

To punish or repress crimes of a private nature, primitive societies often 
had no uniform practice or well-developed organs; it was left to private 
agencies. In the early or horde stage of primitive social organization the 
settlement of private wrongs was purely personal. A murderer might escape 
unscathed unless some of the immediate relatives of the deceased took up his 
cause. In such cases the aggrieved party settled with the offender directly, and 
the adjustment often developed a greater grievance. 

In mature tribal society there was a much more compact social organization 
and hence a better organized system of adjusting the wrongs done to any 
member of the group. In tribal society the unitary group was usually the clan, 
which was composed of all who claimed common descent from some ancestor 
(whether traced through father or mother). It was this group, whose mystical 
solidarity is hard for a modern man to understand, that adjusted most public 
wrongs in primitive society. It was a religious duty for each clan to avenge 
summarily any wrong done to any of its members through what is known 
as blood feud. 

Blood feud retaliation was usually regulated by customary rules of pro- 
cedure. The basis of this procedure was the well-known lex talionis: the 
“eye-for-an-eye and tooth-for-a-tooth” principle. In some cultures, the literal- 
ness of this method of retaliation, with the punishment made exactly to fit 
the crime, is astonishing. 
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The idea of blood feud did not apply to crimes that took place within the 
family. Here, punishment was meted out according to the rules of the group. 
Probably the most effective method of punishing this class of offenses was 
outlawry or exile from the gods of the family, a very serious punishment for 
primitive man, as it removed all succor or protection from either the powers 
of this world or those of the world of spirits. 


THE PRINCIPLE OF COMPOSITION OR COMPENSATION AS A 
METHOD OF TERMINATING THE SYSTEM OF BLOOD FEUD 


The system of unrestricted blood feud was attended by many difficulties 
and limitations, and changes were gradually introduced to eliminate its more 
obvious defects. The most serious of the shortcomings of the system of clan 
retaliation was that it provided no satisfactory method of bringing a quarrel 
to an end. If a man from clan A injured a man from clan B, the matter was 
not settled by the revenge that was visited by clan B upon the offender from 
clan A or upon his entire clan, but simply gave clan A reason to turn to 
revenge itself upon clan B. This was because no clan recognized a wrong 
against another clan or the right of another clan to avenge an injury upon 
one of its own members. Therefore, an injury once committed started a per- 
petual vendetta that was likely to render life extremely precarious to mem- 
bers of both clans. 

A very widely practiced and successful substitute for blood feud was com- 
pensation or composition, that is, restitution for injury through fines or money 
payments. This principle could not be applied to public crimes but only to 
individual wrongs. 

The amount of compensation varied according to the nature of the crime 
and the age, rank, sex, or prestige of the injured party. “A free born man is 
worth more than a slave; a grown-up more than a child, a man more than a 
woman, and a person of rank more than a freeman,” were the usual prin- 
ciples governing compensations. Moreover, a crime that might be settled by 
compensation if it were committed against an average man, would call for 
blood revenge if committed against a nobleman. From these differences in 
the amount of damages and the value of the victim, there grew up such a 
complicated system of regulations that the earliest codified law of many 
peoples, particularly that of the Anglo-Saxons, was in considerable part 
devoted to this subject of man-money, or wergild. 

Our barbarian ancestors were wiser and more just than we are today, for 
they adopted the theory of restitution to the injured, whereas we haye aban- 
doned this practice, to the detriment of all concerned. Even where fines are 
imposed today, the state retains the proceeds, and the victim gets no 


compensation. 
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Another important check on private vengeance was the Right of Sanctuary. 
Certain places were set aside to which the accused might flee and temporarily 
escape punishment. Holy places, or cities of refuge were often set aside for 
purposes of sanctuary. As late as the thirteenth century a person could claim 
refuge in a church for a stipulated period of time. 

With the eventual rise of the king’s arbitrary authority in settling disputes 
we find much of the philosophy of private vengeance transmuted to public 
disposition of wrongdoers. Codification of tribal taboos into penal codes began 
with the development of the potentates of the Middle East. The famous code 
of Hammurabi, king of Babylon, has generally been given credit for being 
the oldest, but more recent discoveries indicate that others preceded it. The 
codes of Lipit-Ishtar and of Eshnunna, Sumerian rulers, certainly predate 
Hammurabi’s code by over a century. These two codes were formulated 
about 1860 B.C. and Hammurabi’s about 1750 B.C. All of these codes pre- 
ceded the Mosaic code by well over a thousand years. 

An interesting account of the oldest known murder trial has recently come 
to light. A clay tablet was found in Iraq by archeologists, dating from 1850 
B.C. It tells of the trial, before an assembly of citizens, of three men and a 
woman, the latter the wife of the murdered man. Some disagreement arose 
as to whether the wife should be convicted. She knew of the murder but took 
no part in it although she held no love for her husband. The three men were 
sentenced to death and the wife was acquitted. This ancient trial shows con- 
siderable insight into motivation as well as in jurisprudence." 


THE RISE OF PUBLIC CONTROL OF THE 
ADJUSTMENT OF PRIVATE WRONGS 


Along with the growth of the various agencies and devices for mitigating 
the principle of blood feud, came the basic modern principle of public control 
of private wrongs. The beginnings of the court, that “impartial third party” 
that was lacking in primitive days, first appears in the elders, or council of the 
tribe or clan, to whom appeal might be taken, though at first neither party 
was obligated to abide by its decision. The court, in its earliest appearance, 
had peacemaking rather than judicial functions. It required the backing of 
a dominant public authority, which would enable it to enforce its decrees. 

This need was realized with the establishment of kingship and the firm 
central authority that went with it. Kingship, like all human institutions, 
grew slowly, but when it had thoroughly established itself as a strong central 
authority, a great change came over the conception of the nature of crime 
and the methods of treating it. The crimes formerly settled by blood feud 


1 The account of this trial is written up in The New York Times, Sunday, March 12, 1950. The 
clay tablet was deciphered by Drs. Samuel Kramer and Thorkild Jacobsen of the University of 


Pennsylvania. 


342 Punishment Outside Institutions 


now became an offense against the king’s peace, an insult to his formal 
vanity, and a breach of the public tranquility. The crime became a matter for 
the public authorities to settle. 

With the growth of this conception of crime as an offense against the public 
welfare, as exemplified in the majesty of the king, there was a corresponding 
decline in the principle of compensation, which ultimately became obsolete. 
Of course, revenge through blood feud and the like did not immediately 
disappear; it lingered on, subject to certain restrictions. For instance, revenge 
might be taken at the moment of the commission of a crime, or with the 
consent of the court, or in case of the murder of a close relative or the viola- 
tion of marriage laws. In time, it tended to disappear, but vestiges still remain 
in the so-called unwritten law. 

In the early days of public control of crime the punishment of those con- 
victed, since crime now was viewed as a challenge to civil and ecclesiastical 
power and an affront to the king’s station, was practiced rigorously. The 
most brutal forms of corporal punishment, which we shall soon describe, 
were meted out for the punishment of crimes, 


SUMMARY OF THE EVOLUTION OF EARLY PUNISHMENTS 


In the history of early criminal jurisprudence, certain points must be remem- 
bered: the crimes that were considered a danger to the public and were 
punished by the local group were those that exposed the group to spiritual 
or human enemies, particularly the former. Crimes against persons were not 
controlled by the tribe or the family but by the clan under the principle of 
blood feud. Under the unrestrained action of this principle, responsibility 
and retaliation for crimes were collective on both sides, and the intent of 
the offender was ignored. Worse than all else, the clan revenge failed to put 
an end to the affair and furnished the means of keeping up a perpetual feud 
between clans, 

Owing to the disadvantages of the principle of blood feud, agencies for 
mitigating and reforming it arose in the duel and in compensation or com- 
position. Growing out of these new principles came the impartial third party 
that is now considered the essential element in adjudication, namely the 
court. This agency, at first, had peacemaking rather than judicial functions, 
but, with establishment of a strong central authority, the powers and functions 
of the court expanded, and the principle of blood feud and the agencies 
mitigating it correspondingly declined. Responsibility became individualized, 
and intent was considered. As the power of the king and the central authori- 
ties grew, nearly all violations of the legal code were looked upon as public 
offenses. The old principle of vengeance was retained, but transformed from 
private into public revenge. To this principle was added the theory of deter- 
rence, and there ensued a period of great severity in the determination of 
guilt and the punishment of the guilty. In time, increasing enlightenment 
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disclosed the fallacy in this theory of punishment. Some of the barbarities 
have been gradually removed. The old idea of vengeance and the later one of 
deterrence are giving way to those of social protection and reformation. 
Important in understanding the evolution of punishment is the fact that 
most early punishments, outside of exile and composition, were some form 
of corporal punishment. This set the general pattern in punishment for crime 
until the end of the eighteenth century. Humanitarianism and the resulting 
reform of the criminal codes gradually substituted imprisonment for corporal 
punishment for all except capital crimes and those punished by fines. 


FLOGGING 


Down to the close of the eighteenth century the almost universal method 
of punishing crime was some type of corporal punishment. Not until the 
time of the American Revolution did western civilization begin to seriously 
consider the substitution of imprisonment for corporal punishment.? 

The most widely employed form of corporal punishment, flogging, has a 
sordid history. It has been one of the most popular methods of punishing 
crimes and has been almost universally used to preserve family, domestic, 
military, and academic discipline. 

The whipping post is still in use in Delaware.* The laws of that state call 
for a given number of lashes for certain offenses, to be administered by the 
warden in the state prison near Wilmington. On March 16, 1940, eight men 
were whipped there—ten lashes each on the bare back, laid on by the warden 
without bending his elbow—for the law allows only a single stroke with the 
bent elbow. Again, on March 22, 1941, six men were whipped in the same 
prison—this time 4o strokes each for robbery and larceny. Four others were 
whipped during the year 1949. 

The instruments and methods of flogging have varied greatly. In main- 
taining discipline in the home, sticks, rods, straps, whips, slippers, hair- 
brushes, and other handy objects have been used. The birch rod has its place 
in song and story, together with the old “ferrule.” Straps and whips with a 
single lash have dominated in schools, but short pieces of rubber hose are 
highly effective since they leave little traces of the flogging. Especially cruel 
forms of the lash have been most popular in flogging criminals. The “cat-o’- 
nine-tails” was a lash made of nine knotted thongs of rawhide attached to a 
handle. Even more fiendishly cruel was the Russian knout, constructed of a 
number of dried and hardened thongs of rawhide, interspersed with wires 
having hooks on their ends that would enter and tear the flesh of those being 
flogged, Death usually resulted from severe floggings with the knout. 


2 For an informative little brochure on punishment, see Mabel Elliott, Coercion in Penal 
Treatment: Past and Present. The Pacifist Research Bureau, Ithaca, New York, 1947. 
3 See R. G. Caldwell, Red Hannah. Philadelphia: University of Pennsylvania Press, 1947. 
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MUTILATION 


Another type of corporal punishment was mutilation, This procedure was 
early employed in connection with the lex talionis. It directed that punish- 
ment be inflicted by a method that duplicated the injury originally inflicted. 
If a person cut off the hand of another, he lost his hand, and so forth. As 
mayhem or mutilation was a common crime in some primitive and early 
historic societies, the infliction of mutilation according to the principle of 
the Zex talionis had a wide application. This type of punishment is called 
poetic justice, though it happened more often in real life than in fiction 
or poetry. 

Another justification of mutilation as a punishment appears to have been 
the desire to prevent the repetition of a particular crime. Thus thieves and 
counterfeiters had their hands cut off, liars and perjurers had their tongues 
toru out, spies had their eyes gouged out, sex criminals had their genitals 
removed, and so forth. 

Even more horrible was the infliction of extensive mutilation for the pur- 
pose of creating a deterrent example and producing a gruesome object-lesson 
to discourage other potential criminals. Canute, King of Denmark and of 
England, following Danish custom, prescribed almost incredible forms of 
mutilation in his English forest laws of 1016, and it was the regulation penalty 
for poaching game in the royal preserves under William the Conqueror and 
his son. The Danes practiced mutilation with greater severity than the Saxons. 
It was not uncommon for offenders to have their eyes plucked out, their 
noses, ears, and upper lips slit, their scalps torn away and, as one might 
expect, death inflicted in the most horrible manner. An extreme example of 
cruel corporal punishment, based on the concept of deterrence, is that con- 
tained in the following decree of William the Conqueror: 


We decree that no one shall be killed or hung for any misdeeds, but rather 
that his eyes be plucked out and his feet, hands, and testicles cut off, so that 
whatever part of his body remains will be a living sign to all of his crime and 
iniquity, 

Another gruesome punishment, specifically meted out to one person Was 
that described by the historian John Lothrop Motley in his Rise of the Dutch 
Republic. It was inflicted on Balthazar Geraerts for his assassination of William 
of Orange in 1584. It was decreed that the murderer’s right hand should be 
burned off with a red-hot iron, that his flesh be torn from the bones in six 
different places with pincers, that he be quartered and disembowelled alive, 
that his heart should be torn from his bosom and flung in his face and, finally, 
that he should be decapitated. Motley testifies that this sentence was literally 
carried out on July 14, 1584, and it is reported that the victim stood these 
fiendish horrors with astonishing fortitude.* 


4 John Lothrop Motley, Rise of the Dutch Republic. New York: Harpers, Vol. II, pp. 612-3, 
1880, 
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BRANDING 

The branding of prisoners of war, slaves, and criminals was common in 
late oriental and classical societies. The Romans tended to brand criminals 
with some appropriate mark upon the forehead. 

Branding was frequent in American colonial jurisprudence and criminal 
procedure, In the East Jersey codes of 1668 and 1675 it was ordered, for 
example, that the first burglary offense was to be punished by branding with 
a “T” on the hand, while the second offense was to be punished by branding 
an “R” on the forehead, In the colony of Maryland blasphemy called for 
branding with the letter “B” on the forehead; “S.T.” stood for seditious 
libel, these letters being branded on the cheek of the culprit. The adulteress 
of Vermont, as well as other parts of New England, was forced to wear the 
symbolic “scarlet letter.” 


STOCKS AND PILLORY 

The stocks and pillory were used as a method of corporal punishment in 
early modern times. The stocks held the prisoner, sitting down, with his feet 
and hands fastened in a locked frame; and the pillory held him, standing, 
with head and hands similarly locked in the frame. The pillory was not 
abolished in England until 1837. 

When the pillory or stocks were employed and not accompanied by any 
other mode of punishment, their operation was chiefly psychological, as they 
exposed the culprit to public scorn. But if the prisoner or his offense were 
unpopular, he was likely to be pelted and stoned. Titus Oates, of the famous 
“Popish Plot,” was nearly killed in the pillory in 1685, but popular prisoners 
(Daniel Defoe, for example) made it a scene for a public triumph. 

The victims might also be whipped or branded while held fast in these 
engines of torture. Sometimes their cars were nailed to the beams of the 
pillory and when released they would be compelled to tear their ears loose 
or have them cut away carelessly by the officer in charge. The pillory was 
still in use in Del: ware as late as 1405. 


OTHER SUNDRY PUNISHMENTS 


Confinement in irons was a common and brutal form of punishment. A 
prisoner might be confined in his cell, both hands and feet fastened by heavy 
chains to the sides, ceiling, or floor. It was uot uncommon for prisoners to be 
chained in a reclining position upon bars of iron and left in such a position 
for days or weeks at a time. 

Chaining prisoners together at work or in cage wagons at night is not 
uncommon even today in certain sections of the United States. Handcuffing 
inmates to their cell doors is a practice in some modern penal institutions. 
Most American institutions still have irons, hand cuffs, or chains to be used 
an occasion. 
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The ducking-stool was a corporal punishment for village scolds and gossips. 
Tt was a device in which the victim was strapped to a chair, fastened to a long 
lever, and then dipped in the water by an operator who manipulated the 
affair from the banks of the stream or pond while a crowd would jeer at the 
culprit. 

Other punishments for gossips, termagants, and “viragoes” were the old- 
fashioned brank and the gag. The brank or dame’s bridle was an iron 
framework placed on the head and enclosing it like a cage; it had in the front 
a plate of iron, sharpened or covered with spikes, that was placed in the 
mouth of the victim in such a way that if she moved her tongue it was bound 
to be injured. 

As long ago as 1787, the distinguished Dr. Benjamin Rush, noted Phila- 
delphia physician and a signer of the Declaration of Independence, wrote 
a scathing denunciation of public punishments: 


All public punishments tend to make bad men worse, and to increase crimes, 
by their influence on society. The reformation of a criminal can never be ef- 
fected by a public punishment. 

Ist. As it is always connected with infamy, it destroys in him the sense of 
shame which is one of the strongest outposts of virtue. 

2ndly. It is generally of such short duration, as to produce none of those 
changes in body and mind, which are absolutely necessary to reform obstinate 
habits of vice. 

3rdly. Experience proves, that public punishments have increased propensi- 
ties to crimes. A man who has lost his self-respect at a whipping-post, has noth- 
ing valuable to lose in society. Pain has begotten insensibility to the whip; and 
shame to infamy. Added to his old habits of vice, he probably feels a spirit 
of revenge against the whole community, whose laws have inflicted his punish- 
ment upon him, and hence he is stimulated to add to the number and enormity 
of his outrages upon society... . 

I cannot help entertaining a hope, that the time is not far distant, when 
the gallows, the pillory, the stocks, the whipping-post, and the wheel-barrow 
(the usual engines of public punishment) will be connected with the history of 
the rack, and the stake, as marks of barbarity of ages and countries, and as 
melancholy proofs of the feeble operation of reason, and religion, upon the 
human mind.ë 


The Quakers, or members of the Society of Friends, were the only con- 
siderable religious group in Europe in early modern times who discerned any 
discrepancy between the Christian religion of love and the infliction of brutal 
corporal punishments upon their fellowmen or fellow Christians. They were 
greatly repelled by the disgraceful cruelties and the shedding of blood and 
protested vigorously against them. Unfortunately, they were greatly outnum- 


5 Dr. Benjamin Rush, An Inquiry into the Effects of Public Punishments upon Criminals and 
upon Society, Philadelphia, 1787. Republished in 1954 by the Pennsylvania Society, Philadelphia. 
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bered in Europe and could do little beyond raising their voices against the 
usual barbarities of the age. In America, however, they controlled for a time 
the destinies of two English colonies, West Jersey and Pennsylvania, Here 
they introduced for the first time a criminal code that dispensed with cor- 
poral punishment, except in the case of murder. To the Quakers, then, we 
owe the first successful and significant protest against the savagery of corporal 
punishment. The Quaker protest resulted in the substitution of imprison- 
ment for corporal punishment. 


CHAPTER XVII 


The History, Philosophy, and Futility of 
Capital Punishment 


ORIGIN AND EVOLUTION OF CAPITAL PUNISHMENT 


IT IS DESIRABLE at the outset to understand exactly what is meant by capital 
punishment. It is the infliction of the death penalty, namely, taking the life 
of a criminal convicted of a serious crime. At different times there have been 
widely varying ideas as to what crimes deserved this extreme penalty, and 
today various states differ in their definitions of capital crimes.* 

Although the methods of carrying out the death penalty today are con- 
fined to less than a half-dozen standard devices, such as beheading (France 
and Germany), hanging (the method of the federal government and 11 
states), shooting (Mexico, and optional in Utah and Chile), electrocution (in 
nearly half our states), and use of lethal gas (in 8 states), capital punishment 
in the past was accomplished in a great variety of ways no longer regarded 
as “humane” in civilized countries. 

Drowning had been widely used as a way of inflicting capital punishment. 
Mass drownings, or noyades, were resorted to during the French Revolution. 
Jean Baptiste Carrier, the French demagogue, agent of the Committee of 
Public Safety in Nantes, in 1793 threw thousands into the river Loire. In 
some places where drowning was prescribed as punishment, the victim was 
frequently allowed to partially drown and was then revived. He was sub- 
jected to this process several times before he was allowed to pass out completely. 

Stoning to death was very frequent in oriental cultures. The stoning of 
the martyr Stephen is a well-known New Testament story. Stoning was 
retained as a penalty for theft as late as the tenth century in England. It was 
regarded as a peculiarly disgraceful method of meeting one’s death, Another 
common method of inflicting death was crucifixion, popular with the Romans 
and used in the case of Jesus and the two thieves on Golgotha. 

Burning at the stake was one of the most popular forms of administering 
the death penalty during the Middle Ages and early modern times. It was 
almost invariably applied when disposing of witches. Heretics were also dis- 
posed of by this method, as they too were infected with dangerous ideas. 

Beheading has been one of the most universally employed types of capital 
punishment, and has usually been regarded as a relatively noble and enviable 


1 See chart on p. 353, showing which crimes are considered capital in the various states. 
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form of execution. In the Middle Ages, beheading was looked upon as an 
honorable method of meeting death, whereas hanging carried with it a 
definite stigma. The methods of beheading have called forth much inventive 
ingenuity. One of the earliest methods was to use a two-handed and broad- 
bladed sword. The culprit was ordinarily compelled to stand in a bent posture 
and a rope was placed about his neck and stretched to prepare him for the 
death blow. In medieval and early modern times the block and broadax were 
used for beheading. This method was revived in Nazi Germany. Much pomp 
accompanied the executions in Germany: the executioner wore evening 
clothes and a high silk hat. The post of executioner carried considerable pres- 
tige'and was much sought after. 

The most elaborate device for beheading thus far produced is the well- 
known guillotine. There is no doubt that the device had as its direct ancestor 
the Scottish Maiden, a loaded blade or ax that fell of its own weight to 
behead its victims, used in Scotland from 1565 to 1710. 

Of all the forms of administering the death penalty, there is little doubt 
that hanging has been more widely utilized than any other single mode. We 
read of hangings in the earliest historic literature, and hanging today is more 
frequently used throughout the world as a method of executing the death 
penalty than any other device. 

Like beheading, the technique of hanging has received much attention 
from ingenious experts in the ways of capital punishment. In its simplest 
form, as employed in primitive times and by the crude Vigilantes in the 
frontier days of American society, hanging simply meant throwing a slip 
noose around a man’s neck, pulling him from the ground and leaving him tq 
die of slow strangulation. In public executions by hanging in modern times 
an attempt was made to hasten death through breaking the neck. What was 
known as the drop or trap was introduced. The prisoner was taken up on a 
platform, the noose adjusted about his neck and then the floor upon which 
he was standing was pulled from beneath him, allowing him to drop for a 
distance supposed to be sufficient to break his neck. It is a fine art to determine 
just how much of a drop is necessary to break the neck and at the same time 
not to sever the head from the body. Some victims have actually survived 
this ordeal of dropping, usually through some bungling by the executioner. . 
Connecticut introduced a novel technique of neckbreaking by yanking the 
condemned man high in the air and then letting him snap back. 

Electrocution was first introduced in the Auburn prison, in New York 
State, August 6, 1890, the initial victim being one William Kemmler. During 
the past 60 years the Empire State has electrocuted over 600 persons. Electro- 
cution had been advocated as a humanitarian move. But its original introduc- 
tion was apparently the result of the effort of an electrical company to market 
its products.’ 


2 So stated by Nicola Tesla in The New York World, November 17, 1929. 
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It has been commonly held that death by electrocution is entirely painless, 
but a distinguished French scientist, L. G. V. Rota, disputes this contention. 
Labeling this punishment a form of torture, Rota contends that a condemned 
victim may be alive for several minutes after the current has passed through 
his bodv without a physician being certain whether death has actually occurred 
or not. He adds that some persons have greater phvsiolovical resistance to the 
electric current than others, and that, no matter how weak the person, death 


Gas Chamber in San Quentin, California, Prison 


cannot supervene instantly. Another attack on the pain of death in electrocu- 
tion was made by Nicola Tesla, the electrical wizard. 

We are unable to offer any conclusive opinion as to the accuracy of those 
who contend that electrocution is painless and those who maintain that it is 
a brief but severe form of torture. That there is much room for doubt is 
indicated by the recent introduction of lethal gas in some states as a method 
of executing the death sentence. 

Lethal gas, used by eight states, is certainly painless. It is a physically 
pleasant form of meeting death, and humanitarian sentiment would recom- 
mend it as a universal method of execution (until capital punishment is 
abolished). But even this method is revolting to many who are by profession 
somewhat inured to seeing men die at the hands of the state. The argument 
is not that the gas is painful to the condemned men but that the spectacle of 
gradual expiration is “torture to the spectators.” There is reason to believe, 
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however, that asphyxiation is less brutal than electrocution, and far less 
than hanging. In 1941 the state of California used lethal gas to execute its 
first female criminal. She was the notorious “Duchess,” one Evileta Juanita 
Spinelli, leader of a gang of thieves that operated on a large scale in that state. 
She had been convicted of murdering a 19-year-old member of her gang. 
Another woman was gassed in 1947. 

The noted columnist and critic of many of our penal practices, Albert 
Deutsch, lists, with tongue in cheek, the 21 steps in gas chamber death. These 
illustrate the refinement that the twentieth century has brought to the prac- 
tice of legalized murder:* 


Mix acid and water in mixing bowls A1 and Br. 

Strap prisoner in chair. 

Attach package of sodium cyanide in immersion device, 

Close the seal chamber. 

Test chamber air tightness by using lever 3 and manometer H. 
Release acid to chamber receptacles. 

Close supply valves A2 and B2. 

Fill mixing bowl with water. 

Report “everything ready” in preparation room, 

Report “everything ready” to warden. 

Immerse sodium cyanide into acid chamber, now in operation. 
Warden gives order to clear chamber. 

Open exhaust valves by lever E. 

Open receptacle drain valves A5 and B6. 

Open supply valves A2 and B2. 

Open ammonia valves A4 and B4. 

Open water valves A4 and B4. 

Open air manifold intake valve F. 

Open ammonia valve 1, chamber is now being cleared of gas. 
Open chamber door. Physician's inspection. Body removal. 
Clean chamber and appurtenances and leave in condition for the next execu- 


tion. 


Warden Clinton Duffy, of San Quentin prison and a stern opponent of 
capital punishment, states that the operation of a gas chamber execution 
includes “funnels, rubber gloves, graduates, acid pumps, gas masks, cheese- 
cloth, steel chains, towels, soap, pliers, scissors, fuses and a mop; in addition, 
sodium-cyanide eggs, sulphuric acid, distilled water and ammonia. In all, 
an execution costs the taxpayer $150.”* 

We have been emphasizing the physical pain accompanying executions. 


8 From PM, April 20, 1947. 
4 From his series of articles in the Saturday Evening Post, “San Quentin Is My Home,” 


March 25-May 13, 1950 (above statement from April 8 issue, p. 99). Sce also, Caryl Chessman, 
Cell 2455 Death Row, New York: Prentice-Hall, Inc., 1954. 
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Far worse than this agony is the mental torture experienced for weeks, months, 
and even years. A condemned person need not give up all hope of reprieve 
until the last second. In appraising the practice of the state’s taking the life 
of those guilty of capital offenses, this psychological torture must be 
remembered. 

Then, too, the poignant suffering experienced by the families and friends 
of those to be executed is another shocking phenomenon too little realized 
by the public. The infamy connected with an execution can never be eradi- 
cated from the memory of the survivors of the victim. Children, mothers, 
wives, and other close relatives are suddenly confronted with an overwhelm- 
ing life crisis that is out of all proportion to the wrong committed by the 
criminal against the state—certainly to the family’s relation to that wrong. 
There is no justification for this suffering, and it should be weighed along 
with the other objections to capital punishment. 


THE EXTENT OF CAPITAL PUNISHMENT TODAY 


For many years there has been a dignified movement on the part of 
thousands of enlightened and humane individuals to eliminate the death 
penalty for the commission of crimes. In many countries and in six states of 
the United States capital punishment has been abolished.* This fact is eloquent 
proof that society can control its criminal element without resorting to this 
extreme type of punishment. Where the penalty survives we find either 
lethargy or a form of hysteria. 

Many of the countries of Europe have abolished capital punishment: 
Belgium in 1863, Portugal in 1867, the Netherlands in 1870, Switzerland (15 
cantons) in 1874, Norway in 1905, Sweden in 1921, Lithuania in 1922, and 
Denmark in 1933. Italy abolished it in 1889 and revived it in 1928; Austria 
abolished it in 1919 but later, as a part of Hitler’s domain, restored it; and 
Rumania abolished it in 1865 and revived it in 1939. 

Most of the countries of Central and South America have no capital punish- 
ment, Brazil abolished it in 1891 but revived it in 1938 for “cases of extreme 
perversity only”; Ecuador abolished it in 18953 Colombia in 1910; Argentina 
in 1922; Costa Rica, Peru, Uruguay, and Venezuela, all in 1926; Mexico in 
1929; and Chile in 1930 with reinstatement in 1937. New Zealand abolished 
capital punishment in 1941.” 

The table on the next page shows which states do and do not have capital 
punishment, together with the crimes considered capital and methods of 
administering the death penalty. 


5 These states are: Maine, Michigan, Minnesota, North Dakota, Rhode Island, and Wisconsin. 

6 Figures from publications of the American League to Abolish Captial Punishment. For status 
of capital punishment throughout the world today, see Lee E. Deets, “Changes in Capital Punish- 
ment Policy Since 1939,” J. of Crim. Law and Crimin., March-April 1948, pp. 584-594. 
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CAPITAL CRIMES IN THE DIFFERENT STATES 


(1) Alabama . 
(2) Arizona . 
(1) Arkansas 
(2) California 
(2) Colorado .. 
(1) Connecticut 
(3) Delaware 
(1) Florida .. 
(1) Georgia . 
(3) Idaho ... 
(x) Illinois . . 
(1) Indiana 
(3) Towa .. 
(3) Kansas .. 
(1) Kentucky 
(3) Louisiana .. 
(4) Maine ... 
(3) Maryland ot 
(1) Massachusetts .... 
(4) Michigan .. 
(4) Minnesota . 
(1) Mississippi . 
(2) Missouri . 
(3) Montana 

(1) Nebraska 
(2) Nevada . A 
(3) New Hampshire. 
(1) New Jersey .... 
(1) New Mexico .... 
(1) New York ...... 
(2) North Carolina .. 
(4) North Dakota ... 
(1) Oklahoma . 
(1) Ohio... 
(2) Oregon 

(1) Pennsylvania .... 
(4) Rhode Island .... 
(1) South Carolina .. 
(4) South Dakota ... 
(1) Tennessee 
(i) Terast.. 
(3) Utah (a) 
(1) Vermont 
(1) Virginia . 
(3) Washington ..... 
(3) West Virginia ... 
(4) Wisconsin . 
(2) Wyoming .. 
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(1) Electrocution, 22; (2) Lethal gas, 8; (3) Hanging, 11; (4) No capital punishment, 7. 


(a) In Utah the convicted person has his choice of hangi 


ing or shooting. 
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The number of executions in the United States each year from 1930 to 1948 
is as follows: 


TABLE 17,—PRISONERS EXECUTED IN THE UNITED STATES BY RACE AND OF- 
FENSE: 1930 To 1948(a) 


RACE OFFENSE 

EAS ANON White | Negro | Other | Murder| Rape | Other 
Total... 2,831 1,253 1,528 50 2.470 316 | (b) 45 
Percent..| 100.0 44.3 54.0 1.7 87.2 11.2 1.6 
155 85 65 5 147 6 2 
153 72 72 9 137 15 I 
140 60 75 5 128 10 2 
159 76 80 3 151 6 2 
168 62 102 4 154 14 ora 
199 119 77 3 184 13 2 
194 92 100 2 180 10 4 
147 69 74 4 133 13 I 
190 96 92 2 156 25 9 
159 80 77 2 144 12 3 
124 49 75 oe 105 15 4 
123 59 63 I 102 20 I 
147 67 80 J 116 24 7 
135 56 76 3 118 17 7S 

120 47 70 3 96 24 
117 41 75 I 90 26 I 
131 46 84 I 107 21 3 
152 42 110 55 128 23 I 
118 35 8I 2 94 22 2 


(a) Does not include executions in military installations. The Army, including the Air 
Force, carried out 146 executions, all during the period 1942 to 1948. 93 were for murder 
(including 18 which also involved rape), 52 were for rape, and 1 was for desertion. The Navy 
carried out no executions during the period, 

(b) 14 armed robbery, 12 kidnaping, 8 burglary, 6 espionage (all in 1942), 3 assault with 
deadly weapon, 2 offense not reported. 


One of the ironies of our current practice in penal institutions is the 
scrupulous medical care taken of a man condemned to die if he becomes sick. 
Letting him die a natural death would cheat the gallows or the electric chair. 
Much more attention is given to preserving the health and life of condemned 
men than to improving the physical condition of prisoners serving a time 
sentence, 


IS CAPITAL PUNISHMENT SCIENTIFIC AND EFFECTIVE? 


The wisdom of capital punishment is still a subject for animated debate 
and has taken on a renewed interest with the growing alarm over our 


1 From National Prisoner Statistics, Federal Bureau of Prisons, September 1950 release. For 
an interesting analysis of data on capital punishment that especially point up the difficulty of 
arriving at accurate figures on its extent in this country, see Thorsten Sellin, “A Note on the 
Capital Executions in the United States,” The British ]. of Delinquency, No. 1, July 1950, pp. 6-14- 
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so-called crime waves. The British Parliament debated the subject long and 
vociferously in 1950. 

The writers of this book do not consider the question of capital punishment 
as of prime significance, from the standpoint either of the conventional jurist 
or of the most radical scientific criminologist. The two reasons for this rather 
surprising statement are: first, it is a problem that relates to only a minute 
fraction of the criminal classes as a whole; and second, it involves a discussion 
of issues that are not supportable and have only a historical significance. Not a 
single assumption underlying the theory of capital punishment can be squared 
with the facts about human nature and social conduct that have been estab- 
lished through the progress of scientific and sociological thought in the last 
century and a half. In fact, the whole concept of capital punishment is 
scientifically and historically on a par with astrological medicine, the belief 
in witchcraft, or the rejection of biological evolution. 

In its origins, the death penalty rested primarily upon the effort to placate 
the gods, lest their beneficent solicitude for the group be diverted as a result 
of apparent group indifference to the violation of the social codes supposedly 
revealed by the gods. The complete blotting out of the culprit was a practical 
demonstration of group disapproval of the particular type of antisocial con- 
duct involved in the case. 

Later, with the rise of the metaphysical theories of human conduct, the 
individual came to be looked upon as a moral agent capable of free choice in 
every aspect of his conduct, irrespective of biological heredity or social en- 
vironment. On these assumptions the criminal was inevitably regarded as a 
perverse free moral agent, who refused to think right and who had wilfully 
chosen to do wrong and outrage his social group and the gods. The theory 
of capital punishment that evolved in this period was revenge. The life of 
the individual who wilfully wronged the social group or brought serious 
loss to any one of its members must be forfeited. 

Modern physiological chemistry, dynamic psychology, and sociology have 
proved the free moral agent theory of human conduct preposterous in its 
assumptions and its implications. Every human being finds his conduct and 
his thoughts determined by the combined influences of his biological heredity 
and his social surroundings. 

One should, of course, differentiate sharply between determinism or scien- 
tific causation, and fatalism, which are often confused but are fundamentally 
different in nature. Determinism means that nothing happens arbitrarily 
but always as a result of a definite chain of causation in harmony with scien- 
tific laws and processes, Fatalism implies exactly the opposite, namely, that 
something is predestined to happen in some particular fashion at a given 
time, wholly independent of antecedent or predisposing circumstances. 

More recently the exponents of capital punishment have added to this 
original and underlying notion of revenge that of deterrence: that the death 


356 Punishment Outside Institutions 


penalty discourages criminal conduct on the part of those who are aware 
of the existence and horrors of this mode of treating criminals. They not 
only assume the overwhelming deterrent influence of punishment in general, 
but also contend that the death penalty is a far more powerful and effective 
deterrent than life imprisonment. The eminent penologist, Dr. George W. 
Kirchwey, in a speech made in 1923, illustrated the absurdity of this claim: 


On June 21, 1877, ten men were hanged in Pennsylvania for murderous 
conspiracy. The New York Herald predicted the wholesome effect of the ter- 
rible lesson. “We may be certain,” it said editorially, “that the pitiless severity of 
the law will deter the most wicked from anything like the imitation of these 
crimes.” Yet, the night after this large scale execution, two of the witnesses at 
the trial of these men had been murdered and within two weeks five of the 
prosecutors had met the same fate.® 


Many other such examples could be adduced to prove the futility of the 
claim that capital punishment has a decisive deterring effect upon our crimi- 
nal population. 

Since we usually associate capital punishment with the crime of murder, 
the first questions the criminologist asks are: “Why do people commit 
murder?” and “What types of persons actually kill?” Until we know what 
types engage in homicide and why they do so, it is futile to discuss the proper 
measures that should be taken to reduce the number of murders committed, 
and particularly inane to assume that capital punishment is a sure deterrent. 
From our studies of psychology, particularly abnormal and criminal psy- 
chology, we know that most murders are committed either as the result of 
deep-seated subconscious criminal compulsions, which find outlet in the 
greatest variety of murderous acts, or in moments of intense anger that super- 
induce an abrupt emotional crisis at the specific moment. Few, aside from 
gangsters, commit murder with calm deliberation. 

Murderers then fall into three main classes. First, there are those who suffer 
from serious physical, mental, and cultural deficiencies that make it possible 
for them to contemplate murder as a more or less natural form of conduct. 
Their point of view is so defective, judged by socially approved standards, or 
their sense of fellow-feeling and sympathy is so ill-developed, that the com- 
punction against taking human life, which exists in the normal individual, is 
more or less absent in their case. The second type consists of those who are 
relatively normal physically, mentally, and culturally, but are subjected to 
intensely difficult or inciting emotional situations which lead them to commit 
murder, whereas under normal circumstances they would lead a law-abiding 
existence. The third group are the professional gunmen, who, in the matter 
of taking life, bear a close resemblance in their mental habits to members of 


8 Julia Johnson, Capital Punishment, New York: H. W. Wilson, 1939, p. 79. Quoted from the 
Prison Journal, Vol. Il, No. 4. October 1923, p. 16. 
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the standing army. Their attitude toward the taking of human life is very 
much like that of the soldier on the battlefield; namely, it is taken as a 
matter of course, not involving any personal responsibility or depravity. The 
gangster’s duty is to obey his superiors. It is obvious that the gunman'is the 
victim of bad social habits that have deprived him of his sense of socially 
approved responsibility and the normal value placed on human life. 

The next logical point at issue is whether the death penalty (under present 
conditions of police and court) acts as an effective deterrent to these various 
classes of murderers. It will be apparent at the outset that those who commit 
murder as a result of psychopathic compulsions or in fits of rage are rela- 
tively immune to the deterrent effect of the death penalty. No form of deter- 
rence short of oyert physical restraint before the deed, could serve to avert 
such murders. The same is true of those who commit murder as a result of 
defective personality or highly unfortunate social environment. Nor can the 
death penalty be supposed to act as an effective deterrent in the case of the 
professional gunman. He realizes that his chances of being apprehended for 
his crime are relatively slight; that the probability of his conviction after arrest 
is not more than 50 per cent; that he runs a fair chance of being released on 
a technicality in appeal, even if he is convicted; and, finally, that if he is 
sentenced to death, he is likely to have this sentence commuted to life im- 
prisonment and may ultimately be pardoned and restored to a life of freedom. 

Would the death penalty have a deterrent effect on those who commit mur- 
der to settle a deep-seated grudge? Probably not, for any fear would be out- 
weighed by the strong pressure to commit murder and the consciousness of 
a large probability of escaping its application. Those in this group are most 
vehemently condemned by an outraged public, usually because such mur- 
derous acts are fantastic or brutal, being committed under terrific emotional 
stress. The triangle murders are cases in point; and so are those that terminate 
a long feud. 

The death penalty, even if applied invariably to every apprehended and 
convicted murderer without any subsequent intervention of commutation or 
pardon, would not even seriously deter many of those whose personality types 
would respond to the operation of deterrent influences. The present defective 
police, detective, and court systems bring about a situation in which much 
less than half of those guilty of murder are even arrested, while a large pro- 
portion of those arrested are unjustly freed through the inefficiency of the 
court and jury system. There can be no doubt that a murderer would be 
more seriously deterred by the absolute certainty of relatively mild punish- 
ment than by a one-in-ten chance of having the death penalty inflicted on 
him. A study by Professor Sellin gives these figures: 

There were in the United States in 1930 probably some 10,000 homicides. 

How many of these were capital crimes it is impossible to say, but in that year 

there were 1011 persons committed for life to state and federal, prisons and re- 
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formatories in 45 states on the charge of homicide, most of them undoubtedly 
for capital offenses, at least in the 37 of these states where the death penalty 
exists, In the same year there were 155 executions . . . Ten states with the death 
penalty did not execute a single prisoner, Sixty-nine of the executions were in 
six states: New York, Pennsylvania, New Jersey, California, Arkansas, and 
North Carolina. Little is known of those executed.® 


It is also quite obvious that the deterrent effect of capital punishment, even 
if it existed, is largely lost because of the mild modern methods of executing 
the death penalty. If one desired to make such penalty most effective as a 
deterring influence, it would seem to be desirable to make a great public 
spectacle of it and carry it out under the most brutal and degrading circum- 
stances. But as a matter of fact, we know from history that even the most 
severe forms of capital punishment, publicly administered, have had slight 
or no deterrent influence. In England in the eighteenth century, the brutal 
hangings were public and almost like carnivals. Yet there was no evidence 
that the crime rate declined. Indeed, pocket-picking became so common in 
the crowds assembled to witness the public hangings of pick-pockets that 
hangings had to be made private. 

One should also mention that capital punishment is more expensive than 
the high cost of maintaining prisoners, even for long terms, in institutions. 
Practical legislators who are allegedly looking after the taxpayer's money, 
might well ponder this seemingly paradoxical situation. But if we figure the 
cost of imprisonment per year at $1,000 and the average lifer’s term as ten 
years, the total cost is but $10,000. Applied against this is the excessive cost of a 
court trial that deals with a possible capital offense, plus a pro rata charge for 
the construction of an expensive death house, plus added guard service in the 
prison. It is obvious, therefore, that the charge against capital punishment is 
extremely high.*° 

The facts of human psychology, as applied to a discriminating analysis of 
the motives for murder and the types of individuals who commit murder, 
thus demonstrate the complete fallacy of the theory that capital punishment 
has a powerful deterrent influence. The actual history of criminal juris- 
prudence and the statistics of crime likewise show that the death penalty has 
never exerted the degree of deterrent influence that its exponents contend 
always accompanies its operation. In England in the eighteenth century there 
were more than 200 capital crimes, but crime increased to an alarming degree 
during this same period. History reveals the most varied and numerous proofs 
that there is no close correlation between the severity of the criminal code and 
the infrequency of crime. Likewise, as the late Lewis E. Lawes and others 
have definitely proved, the statistics regarding the frequency of murders where 

9 Thorsten Sellin, “Common Sense and the Death Penalty,” Prison Journal, October 1932, p. 12. 


10 This phase of the subject has been dealt with by Frank E. Hartung “On Capital Punishment,” 
unpublished mimeograph monograph, Wayne University, Detroit, Michigan, 1950, pp. 33 ff. 
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the death penalty exists and where it does not exist fail to support the thesis 
that capital punishment actually exerts a marked deterrent influence. Avail- 
able statistics show that there is no ground whatever for holding that the 
murder rate increases when the death penalty is abolished. 

In states where the death penalty has been abolished, the rate of homicide 
is approximately the same as in states in the same area where the death penalty 
still persists. In other words, the presence of the death penalty appears to have 
nothing to do with the amount of homicide. As Professor George B. Vold 
states, life in Maine is just as secure as in New Hampshire or Vermont, yet 
the latter states have capital punishment, while Maine does not; similarly, 
Michigan (with no death penalty) has a homicide rate somewhat lower than 
the adjoining states of Ohio and Illinois (with death penalty). 


A SANE CRIMINOLOGICAL PERSPECTIVE ON CAPITAL PUNISHMENT 


The writers of this book do not advance any of the sentimental objections 
to capital punishment: that it is against the spirit of humanity, that it brutalizes 
the human intellect, that God alone has the right to take human life. Our 
position is that there may be convincing arguments for extending the practice 
of exterminating useless, defective, and dangerous human types. But, except 
for the immediate satisfaction of disposing of an occasional biological or 
social misfit, even these extreme eugenic measures are none too hopeful. 

Moreover, this argument for extending painless extermination of incurably 
dangerous types is in no sense an argument for capital punishment. It simply 
accepts the doctrine that society has the power to eliminate those defectives 
and degenerates who, because of heredity or a depraved nature, commit serious 
crimes. We may thus relieve the taxpayers of supporting them in expensive 
institutions without much hope of their becoming assets to the society that 
made them what they are. Such a eugenic program is certainly not brutalizing. 
It simply represents an optimistic hope that society can rid itself of liabilities 
that drain the public annually of millions of dollars required to care for them. 

The final answer of the scientific criminologist to the exponent of capital 
punishment is that if we desire to get rid of crime we must adopt the same 
scientific attitude that society has taken about the elimination of physical 
disease. It is absurd to think of punishing a person who is suffering from 
cancer or any other malignant disease. So is it likewise absurd to punish those 
who are socially ill to the degree that they commit socially disapproved acts. 
We must reduce, so far as possible, the unhealthy social environments that 
generate those bad habits that emerge in criminal conduct, and set up systems 
of treatment that will rehabilitate reformable convicts. The problem of capital 
punishment appears to be relatively unimportant in relation to the much 
broader and more fundamental series of problems that involve crime causa- 


11 George B. Vold, “Can the Death Penalty Prevent Crimes?” Prison Journal, October 1932. 
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tion, criminal jurisprudence, penal administration, and the rehabilitation of 
criminals, 

We are thoroughly opposed to the continuation of capital punishment, and 
find it hard to concede that a person of any reasonable cultivation and pos- 
sessed of even rudimentary knowledge of criminology can defend the per- 
petuation of this relic of human barbarism. At the same time, it is necessary 
to view the problem in proper perspective. Capital punishment is not the chief 
evil of contemporary jurisprudence and criminal procedure. The number put 
to death in the United States through capital punishment, about 150 annually, 
is insignificant compared to the nearly 200,000 convicts in federal and state 
prisons and reformatories, not to mention the larger number in county jails. 
The stupid, if not inhuman, treatment accorded to most of these inmates 
constitutes a situation infinitely more deplorable than the infliction of the 
death penalty upon 150 individuals whose premature removal from society 
one must honestly admit is, in many cases, a benefit both to themselves and 
to society. Therefore, anyone who attempts to represent the abolition of capital 
punishment as the core of the reform program in criminology is rendering a 
distinct disservice to the cause of enlightened criminology. 

There is no doubt that organizations such as the American League to 
Abolish Capital Punishment, the Society of Friends, and others have had 
considerable influence in molding public opinion against the brutality of the 
death penalty. Nevertheless, a typical sampling of American citizens shows 
that there is still a very strong public opinion in favor of capital punishment, 
for there are many outmoded philosophies still extant in our educational 
and religious systems. Not until scientific penology has penetrated the edu- 
cational process to the same extent as scientific chemistry, physics, and psy- 
chology will the American people accept the thesis that revenge, retribution, 
and brutal methods of dealing with those who flout the law are anachronistic 
and futile. 


CHAPTER XVIII 


The Transportation of Criminals 


THE ORIGIN OF TRANSPORTATION 


MANY EXPERIMENTS in dealing with convicts have proved not only cruel and 
expensive but futile. One of the most tragic chapters in the history of criminal 
punishment is that relating to the banishment of criminals to out-of-the-way 
places. Most European countries have tried this inhuman practice and some of 
them are continuing it. “Out of sight, out of mind” has always appealed to 
certain classes of rulers and statesmen, as well as to the public, but this is a 
mistaken attitude. 

The economic argument for the transportation of convicts was that they 
provided cheap labor in new countries. Hence, landed gentry staking out 
large claims in virgin lands often resorted to forced labor. But after a few 
generations even this alluring fallacy was exploded, since transportation of 
criminals or of any group of men against their will has always been executed 
at a terrific social cost. It took over one hundred years for England to realize 
her mistake, and France, at least prior to her defeat by the Nazis, was blind to 
the degrading effects of the practice of maintaining penal servitude in the 
jungles of the South American islands off the coast of Guiana. 

Sending a criminal into exile was a common punishment in primitive society, 
but it carried with it certain religious and ritualistic notions not found in mod- 
ern transportation of criminals. The primitive device of exile developed in his- 
toric times into outlawry, with the earlier religious element largely supplanted 
by a political motive. In the Graeco-Roman world, criminals were frequently 
sent away as slaves to work on galleys, in the mines, and the like. 

During the Middle Ages and down to the time of Elizabeth, many criminals 
sentenced to death and many captured outlaws were sent to sea as galley 
slaves. The lot of these unhappy wretches was about as terrible as could be 
imagined. They were half-clothed and ill-fed, chained to their seats, and com- 
pelled to work like animals upon the threat of the most severe flogging. George 
Ives in his History of Penal Methods vividly describes the plight of these 
galley slaves. 

By the close of the sixteenth century the galleys ceased to be effective war- 
ships, and were replaced by sailing vessels. The day of the galley slave was 
over. A substitute had to be found for the punishment of criminals.. The 
changes accompanying the transition from medieval to modern times ac- 
counted for a marked increase of crime in England. These conditions, attend- 
ing the break-up of feudalism, the manor, and the monasteries, are well 
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known to all social historians of England and are authoritatively described 
in the opening pages of Sir Thomas More’s Utopia. 

The obsolescence of the galley and the increase in the number of criminals 
brought about a very real problem. Even the authorities of those days could 
not bring themselves to make a thoroughgoing application of the death 
penalty then prescribed for the great majority of crimes. They decided to ship 
convicts overseas as a means of ridding England of this undesirable type of 
citizen. At the outset the movement for deportation was motivated more by 
the desire to rid the country of its criminals than to provide the colonies with 
manpower, for the first legislation ordering deportation came before England 
had established any permanent colonies in America. 


THE ENGLISH EXPERIENCE WITH TRANSPORTATION TO AMERICA 


The first English law authorizing deportation was passed in 1597 but it is 
doubtful that many were “banyshed out of this Realme and conveied unto 
such partes beyond the seas” until after colonization was taken up in earnest 
in North America. 

From that time until the beginning of the American Revolution, the 
mother country made her colonies on this side of the Atlantic the receptacle 
for a considerable share of her criminal population. How many felons and 
debtors were sent to the New World from 1619 until the practice was stopped 
is not definitely known, but estimates made by reliable students vary between 
15,000 and 100,000. 

Most of the unfortunates sent to American shores were debtors or paupers 
who were farmed out to planters as redemptioners and indentured servants, 
although many desperate felons, released from the gaols of England, were sold 
like cattle. By 1663, there were enough felons in Virginia to keep the settlers 
in constant terror of insurrection. Probably fewer dangerous criminals were 
sent to the colonies after the general introduction of black slave labor, although 
the noncriminal poor element continued to arrive until the slave trade 
ceased. If they fell into the hands of a kind master who was living in a 
prosperous area, their lot might be relatively fortunate and happy. However, 
if they were owned temporarily by a brutal master who was himself suffering 
hardships, their condition might be terrible indeed. 

The separation of the 13 British colonies from the mother country in 1776 
put an end to the transportation of convicts to America. The cessation of 
deportation played temporary havoc in England. Convicts piled up in the 
jails where heretofore they had merely awaited the arrival of boats to carry 
them to the colonies. Something had to be done immediately. A few were 
sent to Africa, but they perished quickly when exposed to the tropical climate 
and to indigenous diseases. Then many convicts were placed in old boats 


1 For a relatively recent work on this subject see Abbott Emerson Smith, Colonists in Bondage. 


Chapel Hill: University of North Carolina Press, 1947. 


The Transportation of Criminals 363 


or “hulks” anchored in the various rivers and ports of the British Isles. Some 
of these were transport ships converted into nautical prisons by erecting great 
hammock houses on their decks, plugging up the portholes, and dismantling 
their rigging. 

The conditions in these hulks were what one might logically expect from 
the social ideals and penal methods of the age. In all British penal history, 
there is scarcely a more sordid, brutalizing and demoralizing episode than 
that associated with these prison ships. The introduction of the hulks was a 
measure of stark necessity, and they were designed for temporary use only. 


The Hulk “Warrior,” With the Washing Ship “Sulphur” in the Distance. 


However, it is an historic fact that they remained an integral part of the 
English prison system until 1858. 

Brutal punishments, particularly severe floggings, were administered in 
the hulks. There was little work, and, what there was, was onerous and de- 
grading. The more able-bodied of the convicts worked on the docks and 
fortifications. Even where disease and brutality were not rampant, moral 
degeneration frequently resulted from the promiscuous association of prisoners 
of all ages and degrees of criminality. Men and boys alike were kept in irons 
for days at a time. One slight redeeming feature was the rationing of weak 
beer after particularly arduous work. In an old table giving the number im- 
prisoned in the hulks at one particular time, George Ives found the following: 
“one child of 2, two of 12, four boys of 14, four of 15, and altogether twenty 
persons less than 16 years old.” Later, the government established a special 
ship, the “Euryalus,” for the reception of minors. 

In January, 1787, what was thought to be a happy solution of the problem 
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of caring for English convicts, was suggested in Parliament. Captain James 
Cook had discovered Australia in 1770, and now the question was asked: 
why not send convicts to this wild and new land to prepare the way for 
regular colonization? 


THE TRANSPORTATION OF ENGLISH CONVICTS TO AUSTRALASIA 


A brave and loyal officer, Captain Arthur Phillip of the Royal Navy, was 
chosen to undertake this hazardous venture of commanding the first con- 
tingent of felons to the Australasian regions halfway around the earth. He 
set sail from Spithead, England, on May 13, 1787, in command of eleven 
vessels, two of them ships of war, with 16 officers, 197 marines, 45 wives and 
children of officers and men, 552 male convicts, and 190 female convicts, several 
of them with child. The voyage took eight months. They had supplies sup- 
posed to last for two years. But many important items were forgotten: there 
was no clothing for the female convicts, many of whom were nearly naked; 
there was no medicine or ammunition for the marines. 

The convict ships, known as “floating hells,” were fitted up specifically 
for the unholy trade which became so profitable for the greedy contractors. 
The ships’ crews were a depraved lot. They were in the habit of drawing lots 
for the company of the female convicts aboard. Many of the women were not 
averse to this, for it took them away from the fetid compartments below ship. 

One of the convict ships Success carried 8o pairs of handcuffs and 300 sets 
of chains. Many fiendish devices for punishment were a part of the equipment 
of these floating prisons. The brutal treatment was out of all proportion to 
the character of many of the convicts, who were only minor offenders. 

But many years of disorder and confusion, not to mention suffering of the 
most acute kind, had to elapse before any semblance of order and decency 
was to emerge from this tragic penal experiment in the Antipodes. One ad- 
ministrator, Captain King, founded an orphanage for female children and 
trained them for wives, married them off, and provided homesteads at public 
expense. Later Captain Macquarie, an able and popular governor trans- 
formed the penal settlement into a colony, founded a bank, appointed an ex- 
convict to the bench, and induced the home government to send families of 
convicts out to the colony, free of expense. 

Authorities estimate that 135,000 convicted criminals were sent out to 
Australasia between 1787 and 1875, when the practice was virtually abandoned. 
There were several penal colonies in and around Australia. One was made 
in Van Diemen’s Land, now Tasmania, in 1803, and convicts were allotted 
to the settlers when free immigration began in 1816. Still another colony was 
Port Macquarie, in what is now New South Wales. One of the most famous 
of the Australasian penal colonies was that at Norfolk Island, about a thousand 
miles east of Australia. Here, following 1840, Captain Alexander Maconochie 
carried out a reform program that helped to create the reformatory system. 

There was little or nothing to mitigate the sufferings of the convicts. They 
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came to Australia, already diseased and weakened from the effects of the long 
sea voyage passed under the worst conceivable conditions. They were put to 
work at the hardest kinds of tasks in clearing the land, mining, lime burning, 
and the like. They were controlled and supervised by overseers who were 
often brutal and sadistic. 

When they were not employed by the government the convicts were let out 
to farmers, almost invariably ex-conyicts who had won their freedom and 
often took out on the convict helpers their resentment for their own treat- 
ment when they were convicts. The men were assigned to the hardest type 
of labor for long hours, their food was very inadequate, and their clothing 
was scanty. Many who escaped became bushrangers and scoured the country- 
side committing murder, robbery, and arson, and evening up old scores with 
brutal overseers and employers. 

England also sent convicts to Gibraltar. Some of the convicts had already 
served long terms at Botany Bay and Van Diemen’s Land. At Gibraltar they 
were put to work dredging, building roads, and performing other kinds of 
arduous labor, Conditions here were no better than those found in other 
British penal colonies. The convicts were depraved and intractable. They 
were worked in strict silence in association, but were separated at night in 
the cells of the makeshift prison. The convict prison at Gibraltar was closed 
in 1874. 

The English transportation system finally came to an end. Gold was dis- 
covered west of Sydney in 1851, and large numbers of nonconvict colonists 
quickly came. Sheep raising and wheat growing were found profitable. The 
new settlers resented the convict camps. In 1840 orders had been issued that 
no more convicts be sent to New South Wales. The system of transportation 
theoretically came to an end in 1852, but as late as 1890 the British govern- 
ment was still paying for the support of convicts in Australia. 


THE FRENCH PENAL COLONIES 


France essayed to imitate the British scheme of transportation as early as 
1791, when it ordered life transportation of all persons convicted of a felony 
for a second time. Madagascar was proposed as the site of the projected. colony, 
but the destruction of the French navy by the English during the Napoleonic 
wars prevented the execution of this enterprise. In 1851, the proposal was 
revived during the reign of terror that succeeded the coup d’état of Decem- 
ber 2. This illegal decree named French Guiana and Algiers as colonies to 
which prisoners might be sent; in 1854 the area was limited to Guiana. 

In May, 1854, the legislation was made definite and legal. Transportation 
was to replace penal labor in the bagnes (hulks or shore prisons that had suc- 
ceeded the French penal galleys). The hulks at Toulon were, however, used 
for another 70 years as a depot for convicts awaiting passage to the colonies. 
Horrible and degrading situations existed in these places of punishment. 

French convicts were sent not only to French Guiana but also to New Cale- 
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donia in the distant Pacific, the first boatload setting off for this island in 
1864. New Caledonia, with an area of 8,500 square miles, is situated some 
700 miles east of Australia in the South Pacific. It figured in World War I 
as one of the outposts controlled by the Free French forces, and American 
soldiers were stationed there. 

The convicts sent here by France were put to work on roads and in the 
sugar refineries owned by the planters. They made very poor workmen, very 
little better than the native Kanakas. Conditions were never as brutal here 
as in French Guiana, however, and the convicts were less incorrigible. About 
20,000 criminals were deported there between 1864 and 1893, when as a venture 
in penal treatment, deportation to this area ceased. The experiment proved a 
gruesome laughingstock to intelligent visitors who saw it in operation. Some 
of the “lifers” sent here were still alive in 1942, most of them “old, broken, 
white-haired and pitiful.” 

The most degrading and incredibly brutal conditions were to be found in 
French Guiana and on the islands off the coast. Conditions there were sur- 
passed only by those found in Czarist and Soviet Siberian convict camps. 

Americans were shocked in 1928 by a powerful and moving book that 
exposed for the first time the horrors of the French penal camps operated in 
Guiana.’ Her story concerns a real person, whom she calls Michel, but who is 
now known by his real name, René Belbenoit, who wrote graphically of his 
terrible experiences. 

Cayenne is the capital of French Guiana. Ten miles offshore and 30 miles 

. west of Cayenne are three islands, Iles du Salut, Safety Islands. To the con- 
demned they were Islands of Hell. The largest island is Isle Royale; the next, 
Isle Saint Joseph; the smallest is Devil’s Island. The last is the most famous: 
Captain Alfred Dreyfus was imprisoned there in 1895-1899. His case stirred 
the entire world and brought a deserved notoriety to the penal colony. It is 
said that he was the first prisoner on the island, which is a rock about 1,200 
yards in circumference, covered with coconut trees. The currents surrounding 
it are so treacherous that the only practicable method of reaching it is by a 
cable slung over from Royale, the island near by. 

On this barren rock Captain Dreyfus spent five years. After Dreyfus, a 
few other political prisoners were sent there. The men were locked in their 
little cabins at night but were free to their own devices during the day. Theirs 
was indeed a lonely existence but they were not tortured as in the other 
colonies. 

The main penal camps were on the mainland. The islands were used only 
for the desperate cases, political prisoners, or those who tried to escape and 
were retaken. The camps were fever-infested, on the edges of the dank jungle, 


?Ida Treat, “New Caledonia: A French Australia,” Nation, July 6, 1942. For early description 
of this colony, see Arthur Griffiths, Secrets of the Prison House, Vol. I. London, 1894, pp. 197-210. 
3 Mrs, Blair Niles, Condemned to Devil's Island. I-ondon: Jonathan Cape, 1928. 
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where escape was almost impossible. The men worked at making roads or 
cutting heavy timber from sunup to dark with no relief." 

Almost as many convicts died in these camps each year as came out from 
France, It seemed to be the policy of the administration to kill them off. A 
few of these wretches escaped into the jungles and died; a very few got away, 
but more often they were reduced to starvation and actually killed and eaten 
by the others. Most of them were apprehended and returned. Many were 
betrayed by their comrades for the scant concessions offered to them by the 
guards. The near-by settlers simulated friendship, worked them unmercifully, 
and then turned them over for a mere pittance. Those who were recaptured 
after attempting to escape were sent off to the islands. 

In short, the French penal colony was an even more brutal duplicate of those 
formerly operated by the British in Australia. These vicious colonies were 
finally abolished during the war by the Free F. rench government.” 


CZARIST RUSSIAN PENAL TRANSPORTATION 


By all odds the most brutalizing and degrading transportation system ever 
perpetrated, worse even than Devil's Island, was in Siberia under the Czars. 
One need only read Dostoevski’s House of the Dead, Tolstoi’s Resurrection, 
and other Russian classics to be sure of this. Studying the history of penal 
treatment, one becomes inured to tales of suffering, descriptions of unhappy 
wretches eking out a miserable existence, and degrading practices inflicted 
on helpless human beings. But penal servitude in Czarist Russia hit a special 
depth of depravity. 

Two types of exiles were most numerous in the Siberian system. The first 
embraced those who had forfeited all civil rights, and the second, those who 
retained their rights and citizenship but were undergoing long terms of penal 
servitude. Those belonging to the first category were considered dead, They 
lost their civil and political rights, their property was distributed to their heirs, 
and they could never hope to return home. If his wife and family did not 
wish to accompany a convict into exile, the wife could remarry, This class 
was distinguished in Siberia by having their heads half shaven. The second 
group were considered quasi-colonists. After serving their term, they could 
return to European Russia or remain in Siberia. Their lot was hard, but in 
many cases they could live outside the prison camps and work for the 

overnment. 

The brutality of the Russian exile system started with the long gruelling 
trek from European Russia to the various penal camps located in the mining 
areas of remote Siberia. George Kennan, in his definitive work, Siberia and 
the Exile System, very graphically described the horrors of this forced migra- 


4 For details see René Belbenoit, Dry Guillotine. New York: Dutton, p. 57. 
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tion. Between 1823 and 1877, a period of 54 years, the total number of exiles 
sent to Siberia amounted to 772,979." 

The convicts worked from 7 o’clock in the morning until 5 in the evening, 
in winter, and from 5 A.M. to 7 P.M., in summer. Much silver and gold were 
extracted from the Siberian mines by the convicts, but little profit was 
obtained, since the system was very expensive, and much precious metal was 
mined clandestinely and smuggled out of the country. Kennan said that the 
expenses of the Kara diggings alone ran to $250,000 annually. 

The Siberian exile system was especially severe on the political prisoners, 
regardless of what type they might represent, or, for that matter, whether 
they were guilty of subversive activity or not. Periodically, a disciplinary 
lesson would be inaugurated by the authorities of the mine-prisons to “give 
the political convicts a lesson,” and to “reduce the prison to order.” This was 
usually done by depriving the prisoners of the few privileges they had such 
as their money, books, underclothing, bedding, and anything not furnished 
by the government to common criminals of the penal-servitude class. Later, 
the political prisoners would be separated into small groups and redistributed 
among the various prisons. 

Count Sollohub, director of the Moscow Prison, and Galkine-Wraskoy, 
Director-General of Russian Prisons at the turn of the century, both opposed 
the system of deportation. Sollohub declared himself “an implacable enemy 
of transportation.” Aside from its cruelties, it was expensive and tremendously 
inefficient as a penal system. The system was temporarily abandoned in 1900 
but restored again in 1904. 

The Czarist system of sending prisoners to Siberia has been continued by 
the Soviet Government on an even greater scale and, apparently, with just 
as much brutality. There is, however, one difference. Under the Czars a large 
portion of those exiled were criminals in the conventional sense. Under the 
Soviet rule, most of those sent to Siberia have been political prisoners. A con- 
siderable number of political prisoners, drawn from the old Czarist recime, 
were sent to Siberia in the years following the Revolution of 1917. But the 
first large-scale deportation was that of the Kulaks., or rich farmers, who were 
disrupted when Stalin started to socialize and mechanize the Russians farms. 
Many of the Kulaks were slaughtered, and others were sent off to Siberia. In 
the political purges of the mid-1930’s many of those who were not executed 
were bundled off to Siberia. When the Russians occunied the Baltic States, 
Poland, and Czechoslovakia many of those suspected of hostility to the Soviet 
regime were deported to Siberia. It is alleced that even a considerable number 
of German prisoners of war were sent there. 

There has been much controversy over the treatment of those sent to 
Siberia and herded into Soviet labor camps. David J. Dallin and, more recently, 
Marearete Buber and Elinor Lipper have written “horror books.” describing 
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the conditions as even worse than under the Czars.’ Soviet sympathizers have 
sought to discredit such tales. It is certain that t!.e numbers sent today greatly 
exceed those sent during any comparable period of Czarist rule. The precise 
figures are not available, but those sent since 1917 certainly run into the mil- 
lions, perhaps ten million or more altogether. And, after making all qualifica- 
tions necessary for the exaggerations of the bitterly anti-Soviet writers, it seems 
likely that the conditions in the Soviet labor camps in Siberia are as brutal 
and degrading as anything which was the rule under the Czars. 


OTHER EXPERIMENTS WITH TRANSPORTATION 


We have reviewed the experiments made with exile, or transportation, of 
convicts by England, France and Russia. Other countries have also toyed 
with this method of handling their criminal problem. For instance Portugal, 
in the years following 1415, sent convicts to work on the fortifications of 
Ceuta, and to defend the north African post previously taken from the Moors. 
Portuguese criminals and vagrants were sent to the Cape Verde Islands, St. 
Thomas, Mozambique, Angola, and Brazil. 

Spain resorted to banishment on a very limited scale. Ferdinand and Isabella 
in 1497 decreed that certain types of dangerous criminals should be exiled to 
Hispaniola to work in the mines. After Ceuta in Africa became a Spanish 
possession in 1580, a colony grew up around the prison fortress that was long 
a part of the Spanish penal system. 

After the unification of Italy, agricultural penal colonies were developed 
on some of the islands off the Tuscan coast. Under the Fascist regime, 
thousands of political prisoners were sent to the nonagricultural islands off 
the coast of Sicily, where the gross inhumanities that are so characteristic of 
penal colonies were the rule. Holland transported criminals to the Dutch East 
Indies, notably Batavia, as well as the Moluccas and Penquin Island, from 
the sixteenth to the eighteenth centuries; Denmark sent some convicts to 
Greenland in the eighteenth century but soon abandoned the project. In 
South America, Chile and Ecuador have had penal colonies among the 
islands of the Pacific; and Mexico maintains penal colonies on three small 
islands for serious offenders. 

The practice of transporting criminals has been defended by a few eminent 
criminologists, especially in the past. Both Lombroso and Garofalo, well- 
known Italian students of the problem of crime, favored it. Lombroso held 
that it eliminated the hopeless and nonreformable types from the native 
criminal population and used the less serious offenders for colonizing. Garo- 
falo saw in the practice a means of intimidating the criminal and of increasing 
the deterrent influence of punishment. But they both deplored the abuses 
incidental to the system wherever it has been resorted to. 


1 Margarete Buber, Under Two Dictators. New York: Dodd, Mead & Co., 1951, and Elinor 
Lipper, Eleven Years in Soviet Prison Camps. Chicago: Henry Regnery Co., 1951. 
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Transportation, with its attenuated gestures of exile and outlawry, thus 
remains with us as one of the vestiges of barbarism. As may be seen from 
what we have reviewed, the annals of the practice are among the darkest 
stains on a supposedly civilized culture. It was one of the most repulsive 
phases of human activity in dealing with criminals. 

Occasionally it is suggested that this type of penal treatment might be used 
by the United States. “Send criminals to Alaska, or some of our island out- 
posts, anywhere in fact, to get rid of them, the farther away the better.” That 
is the old shortsighted policy—out of sight, out of mind, and an observing 
penologist has noted that the cruelties connected with such a system were 
greatest in penal colonies farthest from the home country. Transportation has 
proved a ghastly failure wherever it has been tried. 


PART IIl 


The Reform of the Criminal Law and the Establishment 


of the Prison System: Punishment Within Institutions 


CHAPTER XIX 


Reforms in Criminal Law and the 
Rise in Imprisonment 


ONE OF THE MOST STRIKING phases of cultural progress from 1500 to 1800 was 
the remarkable development of natural science. This put at man’s disposal a 
vast amount of new knowledge concerning the nature of the physical universe, 
the processes involved in the physical life of man, and the relationship between 
man and other members of the animal kingdom, and between man and man. 
It also tended to emphasize the nature of the new scientific or inductive 
method of searching for truth, as opposed to the older deductive religious 
and metaphysical techniques. 

The implications of the new natural science for philosophy and social 
sciences were exploited chiefly by the British Deists and by their followers on 
the Continent, who are usually known as the French philosophes. The Eng- 
lish writers, particularly, attacked the savagery in orthodox Christianity, con- 
tended that religion should appeal to man’s reason, questioned miracles, and, 
conversely, supported toleration and free thinking. They attacked the con- 
ventional Christian tendency to degrade man as man and to regard him in 
his secular sense as a vile entity unworthy of interest or study. The Deists as a 
group regarded man as the supreme achievement of God’s creative ingenuity 
to date, and contended that to depreciate man was an indirect insult to God. 

Though this rationalistic movement began in England, it soon gained 
headway on the Continent. Voltaire visited England in his earlier years and 
became the greatest of all exponents of the philosophy of freedom and en- 
lightenment because of his versatility, his courage and zeal, and his inter- 
national reputation. Diderot and the Encyclopedists first systematized, classi- 
fied, and rendered available to the reading public the essentials of the new 
learning and the new rationalistic philosophy. 

By thus rehabilitating man in his mundane setting, as he had not been 
since Greek days, the Deists and philosophes made possible the rise of the 
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social sciences that are devoted to a study of the nature of man and of his 
social relationships. Hitherto, theology had been regarded as the “queen of 
the sciences,” because man’s soul was looked upon as all-important, and 
theology was the technique for exploring and saving the soul. With the 
growth of interest in man as man, there inevitably came a great increase in 
the desire to improve social conditions by eliminating abuses and oppression 
and thus increasing human happiness. In other words, secularism immediately 
suggested reforms in human relations and social institutions. This interest 
in social reform was best expressed by Helvétius, Voltaire, Rousseau, Con- 
dorcet, and Jeremy Bentham. The rationalistic philosophy, in all of its 
aspects, was best summarized by Tom Paine, not an original thinker, but an 
organizer and expositor of a high order, and a noble crusader for truth and 
justice. 


BECCARIA PROPOSALS TO REFORM THE CRIMINAL LAW: 
THE CLASSICAL SCHOOL OF PENAL LEGISLATION 


Although Montesquieu, in his Persian Letters satirized the abuses in the 
existing criminal law, and Voltaire took an active part in the campaign for 
the reform of the criminal law and criminal procedure, the most effective 
work in the reform of criminal jurisprudence was accomplished by one of 
their Italian admirers, Cesare Bonesana, Marchese de Beccaria (1738-1794). 

There was little about Beccaria’s personality or life to merit special mention. 
He was born of a noble family and lived in easy circumstances throughout his 
life. From 1768 to 1770 he was a professor of political economy (the second 
to hold such a title in Italy) in the Palatine School in Milan. The remainder 
of his life was divided between retirement and occasional service as a magis- 
trate and a member of various commissions. His famous Trattato dei delitti 
e delle pene (Essay on Crimes and Punishments) was published in 1764." 

The essential principles that Beccaria recommended and from which arose 
the so-called Classical School of Penology are: (1) The basis of all social 
action must be the utilitarian conception of the greatest happiness for the 
greatest number. (2) Crime must be considered as an injury to society, and 
the only rational measure of crime is the extent of this injury. (3) Prevention 
of crime is more important than punishment for crimes; indeed, punishment 
is justifiable only on the supposition that it helps to prevent criminal conduct. 


In preventing crime it is necessary to improve and publish the laws, so that’ 


the nation may know what they are and be brought to support them, to reward 
virtue, and to improve education both as to legislation and life. (4) In criminal 
procedure secret accusations and torture should be abolished. There should 
be speedy trials. The accused should be treated humanely before trial and 
must have every right and facility to bring forward evidence in his behalf. 


1 See Coleman Phillipson, Three Criminal Law Reformers: Beccaria, Bentham and Romilly, 
New York: Dutton, 1923. j 
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Turning state’s evidence should be done away with, as it amounts to no 
more than the “public authorization of treachery.” (5) The purpose of 
punishment is to deter persons from the commission of crime and not to 
provide social revenge. Not severity, but certainty and expedition in punish- 
ment best secure this result. Punishment must be sure and swift and penalties 
determined strictly in accordance with the social damage wrought by the 
crime. Crimes against property should be punished solely by fines, or by 
imprisonment when the person is unable to pay the fine. Banishment is an 
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Cesare Beccaria (1738-1784) 


excellent punishment for crimes against the state. There should be no capital 
punishment, Capital punishment does not eliminate crime. Life imprison- 
ment is a better deterrent. Capital punishment is irreparable and hence makes 
no provision for possible mistakes and the desirability of later rectification. 
(6) Imprisonment should be more widely employed but its mode of applica- 
tion should be greatly improved through providing better physical quarters 
and by separating and classifying the prisoners as to age, sex, and degree 
of criminality. 

Beccaria’s conclusions state his viewpoint with clarity and conciseness: “In 
order that every punishment may not be an act of violence committed by one 
man or by many against a single individual, it ought to be above all things 
public, speedy, necessary, and the least possible in the given circumstances, 
proportioned to its crime, dictated by the laws.” Excepting only the modern 
psychiatric analysis of the criminal, with its substitution of the conception 
of treatment for punishment, one may safely say that Beccaria’s little treatise 
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envisaged the major criminological advances made during the next century. 
The next great advance came when the ideal of reformation replaced that of 
punishment in criminology and penology and the doctrines of Classical 
Penology were discarded or modified. This program was first systematically 
presented at the Cincinnati Prison Congress of 1870, and for the last 80 years 
we have been trying to catch up in practice with what the reformers of 1870 
set forth in theory.” 

Extensive practical reform of criminal jurisprudence grew out of Beccaria’s 
Essay; reforms in Austria under Maria Theresa and Joseph II, those carried 
out by Leopold of Tuscany, the criminal code of the French Revolution, the 
abolition of the barbarous criminal code of England, and the reform of the 
criminal law in the United States after 1776, especially in Pennsylvania under 
the influence of the Quakers. Catherine the Great was much impressed by 
Beccaria’s work and invited him to St. Petersburg to aid her in drawing up 
a new code of laws. He was compelled to decline on account of poor health. 

The reforms of Frederick the Great of Prussia were decisive, since he was 
an absolute ruler and could put his ideas into practice without opposition. 
He held progressive views on the nature of crimes and punishments, and 
although he kept the death penalty, he was strongly opposed to brutality and 
unnecessary punishment. As Maestro remarks of Frederick the Great: 


He says that he made the laws milder, believing this measure to be necessary 
when people are more civilized. He adds that, at any rate, it is better to prevent 
crimes than to punish them. . . . These principles were therefore close to those 
expressed in Beccaria’s Treatise: Certainty of punishment in a system of mild 
laws, prevention of crimes as much as possible, proportion between crimes 
and punishments.* 


By 1800 the wave of reform had spread all over the continent, influencing 
the social thinking of rulers and philosophers alike. 


THE REFORM OF THE CRIMINAL LAW IN ENGLAND 


The most important figure in arousing British interest in the atrocious treat- 
ment of criminals in the latter half of the eighteenth century was the great 
prison reformer John Howard, whose work and contribution to penology are 
described in our next chapter. 

Next to him, the greatest influence in England for the reform of the 
criminal law was the leader of the British utilitarians, Jeremy Bentham 
(1748-1832). Bentham’s interest in reform was a joint product of his humani- 
tarianism and his desire to provide more scientific and modernized legislation. 
He wrote extensively on all aspects of criminal jurisprudence, penal adminis- 
tration, and many other types of social progress. 

2 See below, pp. 524-525. 
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His felicific calculus—the idea that to achieve the most pleasure and the 
least pain is the main object of an intelligent man—is no longer taken seriously 
as the sole key to human behavior, but he applied his theory to the reform of 
the criminal law, recommending that penalties be fixed that would impose 
an amount of pain in excess of the pleasure that might be derived from the 
criminal act. This prospect of deriving more pain than pleasure from a crime 
would, Bentham believed, deter men from committing antisocial acts. 

Bentham was thoroughgoing in his analysis of crimes and punishments. 
He looked upon punishment as deterrent and preventive. He was opposed to 
unnecessary infliction of pain, but felt that it “should fit the crime.” He was 
a strong advocate of restitution in proportion to the culprit’s ability to pay. 
He felt that no one type of punishment suited all crimes. Hence, it was neces- 
sary to make a choice from among a wide variety of penalties, to vary them 
and to combine them. He believed infamy to be one of the most “salutary 
ingredients in penal pharmacy.” 

Bentham’s theories were supplemented and implemented by four leaders 
in the practical movement that culminated in reforming the brutal and 
archaic English criminal code, with its 222 capital crimes. These four were 
Romilly, Mackintosh, Peel, and Buxton. 

Sir Samuel Romilly (1757-1818), an able Whig lawyer, was the great 
leader in the direct and persistent agitation for the reform of the English 
criminal code. He devoted his main efforts to this enterprise in the generation 
preceding his death in 1818. His efforts led to the erection, in 1816, of the 
first modern English prison, the expensive medieval fortress known as the 
Millbank prison. Romilly’s reputation for reform spread all over Europe. 
Though the inertia and conservatism of his country at the time made it 
impossible for him to’ achieve any sweeping results during his lifetime, he 
launched the program of education and legislative agitation that was carried 
to success by his followers. Especially important was his notion that the im- 
provement of living conditions would be far more effective in repressing 
crime than the most severe penalties. 

The two men who took up the work of Romilly were Sir James Mackintosh 
(1765-1832) and Sir Thomas Fowell Buxton (1786-1845). Mackintosh was a 
distinguished Whig publicist, jurist, and the predecessor of Macaulay as the 
historian of the English revolution of 1688. He bore the brunt of the fight 
against the barbarous British criminal code after the death of Romilly. Sir 
Thomas Fowell Buxton married the sister of Elizabeth Fry, the well-known 
prison visitor and reformer. Like Jeremy Bentham, he was interested in 
humanitarianism, especially the reform of the criminal law and prison con- 
ditions. The immediate legislative leadership in behalf of the reform of the 
criminal code devolved primarily upon Sir Robert Peel (1788-1850) who 
established the first modern police system. Thanks in large part to Peel’s 
efforts, the program of Bentham, Romilly, Mackintosh, and others was 
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formulated and ultimately engineered through Parliament in piecemeal in- 
stallments, Particularly famous was Peel’s great speech of March 9, 1826, 
introducing the legislation that was designed to abolish the barbarities in the 
existing British criminal code. 

As a result of the activity of these men and their supporters, the British 
criminal code was completely transformed between 1820 and 1861. In 1820 
the law was repealed that made it a capital offense to steal five shillings’ worth 
of goods from a shop. In 1822, the death penalty was removed from some 100 
petty offenses, In 1823, deportation was substituted for death in cases involving 
falsification of marriage licenses. In 1832, the death penalty was abolished for 
house-breaking, stealing horses and sheep, and counterfeiting. In 1837, the 
death penalty was abolished for a number of other offenses, including smug- 
gling and rioting. In 1861 the death penalty was finally removed from all 
offenses except murder, treason and piracy. This trend toward a less san- 
guinary concept of punishment had its counterpart earlier among the Quakers 
in America. It is undoubtedly true that correspondence between the reformers 
on both sides of the Atlantic was largely responsible for this more humanita- 
rian attitude toward criminals. 

Cultural factors that influenced the development of a new humanitarian 
attitude toward man have already been discussed. There were also important 
economic and scientific factors that should be considered. The rise of Mer- 
cantilism, the development of scientific improvements relating to navigation, 
the discovery of new lands all contributed to an increase in commercial activi- 
ties during the 16th, 17th, and 18th centuries. There arose concurrently a new 
attitude that dictated the preservation of human life to augment the available 
labor supply. In a stimulating and provocative work on the subject, Rusche 
and Kirchheimer have given us a clear idea of how changing social and eco- 
nomic systems fundamentally altered the ways of thinking and acting in 
relation to crime and punishments.* 

The thesis of these scholars is that when labor became scarce criminals 
were pressed into service because their work was cheap. This accounts for 
the diminution of capital offenses and the eager resort to transportation te 
the colonies where labor was in great demand. 


THE QUAKER CRIMINAL CODES OF WEST JERSEY AND PENNSYLVANIA: 
THE ORIGINAL SOURCE OF IMPRISONMENT FOR CRIME 


The most important aspect of the reform of criminal codes lay in the 
fact that these changes gradually substituted imprisonment for brutal cor- 
poral punishments, as the usual method of punishing crimes. Since it is 
generally conceded that Pennsylvania laid the basis for the permanent creation 


4 Georg Rusche and Otto Kirchheimer, Punishment and the Social Structure. New York: Colum- 
bia University Press, 1939. 
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of imprisonment and its practical agency, the prison, the evolution of criminal 
law reform in the colony and state of Pennsylvania is especially relevant." 


THE ORIGINAL CRIMINAL CODE OF 1676 


On September 25, 1676, Governor Edmund Andros promulgated the laws 
of the Duke of York by an executive ordinance and thereby made them 
applicable to Pennsylvania. These laws had been compiled under the Duke’s 
authority and were to be applied in the government of the territory he had 
conquered from the Dutch. They were first promulgated on March 1, 1664, 
at Hempstead, Long Island, although they were taken from codes of earlier 
dates enacted for the New Haven Colony. They are known as the Hempstead 
Code. 

This code was sanguinary in the extreme. There were many capital crimes 
listed, and corporal punishments such as branding, whipping, the stocks and 
the pillory, and heavy fines were the penalties for lesser offenses. Minor 
punishments were also provided for disturbing church meetings, disobeying 
parents, and other petty offenses. 

Petty offenses were dealt with by town courts composed of the constable 
and two or more overseers. Serious offenses came under the jurisdiction of 
the court of Quarter Sessions. Capital crimes were tried before a court of 
assize with a unanimous verdict of a jury of twelve mandatory. 


THE QUAKER CRIMINAL CODES OF 1682-1718 


The provisions of the Duke’s laws were superseded by those adopted by 
William Penn’s first assembly, which was held shortly after his historic arrival 
to these shores in the ship Welcome. His small group of settlers landed at 
Upland, now Chester. Between December 4 and 7, 1682, the Assembly at 
Chester adopted the 61 chapters of “The Great Law (or Body of Laws) of 
Pennsylvania,” which had been agreed upon in England. This contained the 
original Quaker criminal code, which showed how widely different Quaker 
theories were from those of the Anglicans and Puritans in the other Ameri- 
can colonies. à 

The precedent for the criminal code embodied in the Great Law had been 
laid in the constitution of the province of West Jersey, drawn up in 1677, 
and its confirmation by the general assembly in 1681. These were both the 
work of Quakers, for West Jersey was originally a Quaker colony. Here, for 
the first time in history, imprisonment at hard labor was introduced as the 
prescribed punishment for the great majority of serious crimes. But, while 


5 For the reforms in the Pennsylvania criminal codes that led to the rise of imprisonment, sec 
H. E. Barnes, The Evolution of Penology in Pennsylvania. Indianapolis: Bobbs-Merrill, 1928, Chaps. 
IHI; and for the earlier West Jersey reforms, see H. E. Barnes, A History of the Penal, Reforma- 
tory and Correctional Institutions of the State of New Jersey. Trenton, N.J.; McCrellish and Quig- 
ley, 1918, Chap. I. 
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the West Jersey code holds temporal precedence over that of Pennsylvania, 
it possesses no such historic importance. 

Though Penn’s “Great Law” of 1682 was submitted by the Proprietor to 
the Assembly for approval, it was not seriously altered, and it may be re- 
garded as Penn’s ideal of a criminal code. It opened with a declaration, very 
unusual for the time, which proclaimed that liberty of conscience and freedom 
of worship were guaranteed to all who acknowledged the existence and 
attributes of the one true God. This eliminated, at the outset, from the Penn- 
sylvania Code the long category of religious offenses that marred the criminal 
jurisprudence of the other colonies and most European countries. 

In the main, crimes of violence against the person were punished by im- 
prisonment at hard labor in the “house of correction.” Neither murder nor 
manslaughter was included in the crimes and penalties enumerated in the 
Great Law, but their punishment was provided in a later supplement to the 
code. Here it was declared that manslaughter should be punished according 
to the nature and circumstances of the act and that premeditated murder 
should be punishable by death. 

In defining the crimes against property and prescribing the punishments 
therefor, it was decreed that arson should be punished by rendering double 
satisfaction to the injured party, imprisonment for one year, and such cor- 
poral punishments as the court should deem fit. Breaking, entering, and theft 
of goods were punishable by fourfold restitution and three months’ imprison- 
ment. If the offender was not able to make restitution, he was to be imprisoned 
for seven years. Lands and goods of “thieves and felons” were liable to con- 
fiscation in order to render satisfaction to injured parties, and if they had no 
property, they were to be set to work in the workhouse until such satisfaction 
was rendered. 

The wide reliance upon imprisonment as a mode of punishment, evident 
throughout the separate enactments of Penn’s unique code, was an epoch- 
making departure in criminal procedure. Excepting the above-mentioned 
laws in the closely related Quaker colony of West Jersey, this Pennsylvania 
Code of 1682 is the first instance in criminal jurisprudence of prescribing 
imprisonment at hard labor as a punishment for a majority of the acts branded 
as serious crimes by the community. 

Although there were many additions and some changes in details, this 
Quaker code of 1682 may be said to have persisted as the basis of criminal 
procedure in the province until Penn's death in 1718. Under the various 
governors there was a noticeable change for the worse, and penalties gradually 
became more severe. During the transition from the time Penn was suspended 
from power in 1692 until the Anglican Code was introduced in 1718, the 
influence from abroad and from other colonies crept into the Pennsylvania 
colony and all but nullified the milder influences of Quaker philosophy. 
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THE RE-ESTABLISHMENT OF THE ANGLICAN AND PURITAN CODES, 1718 


The act of May 31, 1718, which once more brought the English criminal 
code into operation in Pennsylvania, resulted from the Quaker refusal to take 
an oath. Down to the beginning of the reign of George I in 1714, the Quakers 
had normally enjoyed the right of affirmation, but in 1715 Parliament passed 
an act that forbade affirmation in criminal procedure, and this act was ex- 
tended to the colonies. Governor Gookin was determined to carry out the 
Royal decree, the provincial officers rebelled against it, and the administra- 
tion of justice in Pennsylvania was disrupted. Governor Keith, appointed in 
1716, advised the Pennsylvania Assembly that the best method of inducing 
the Crown to grant the right of affirmation was to adopt the English criminal 
code. This advice was accepted, and David Lloyd, Chief Justice of the Supreme 
Court, was delegated to draw up a bill that would embody the criminal laws 
of England. His work was accepted and the bill became law on May 31, 1718. 
By a strange coincidence, William Penn died one day before his humane 
criminal jurisprudence was completely uprooted. 

Though the right of affirmation was guaranteed, this concession was more 
than offset by the complete adoption of the barbarous severity of the criminal 
code of England and the other American colonies. The new code was even 
more rigorous than the Duke of York’s laws, promulgated in 1676. It listed 
13 capital offenses. Larceny was the only felony not made a capital crime; 
it was punishable by restitution, fine, whipping, and imprisonment. Counter- 
feiting was made a capital crime by the laws of September 21, 1756, and Feb- 
ruary 21, 1767, and, with this addition, the sanguinary criminal code remained 
in existence until after the Revolution. The practice of whipping, branding, 
and mutilation for the punishment of lesser crimes, which was already grow- 
ing up by 1718, was continued throughout the period. 

In addition to the greater severity of the punishment, which became the 
rule after 1718, it should be noted that the penalties imposed created little 
need for penal institutions of the workhouse type. So the common gaol rather 
than the workhouse became the typical penal institution of colonial Penn- 
sylvania in the eighteenth century. 


THE TRANSFORMATION OF THE CRIMINAL CODE, 1776-1794 


The new Pennsylvania state constitution of September 28, 1776, directed a 
speedy reform of the criminal code. However, the absorption of attention and 
energy by the military struggle with England prevented any immediate action, 
After the war ended the act of September 15, 1786, first aimed to carry out 
the reforms. 

There were two main reasons for reforming the barbarous provincial crimi- 
nal code when Pennsylvania obtained her independence. The first was the 
feeling that the code of 1718 was not a native colonial and national product 
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but rather the work of a foreign country forced upon the Province by taking 
advantage of its religious scruples. A reaction against the English criminal 
jurisprudence was one of the first manifestations of the national spirit in 1776. 

The second cause of reform was the growth of enlightenment and criticism 
abroad. The movement represented by Montesquieu, Voltaire, Diderot, Bec- 
caria, Paine, Bentham, and others had affected the leaders of colonial thought, 
particularly in Pennsylvania, to such an extent that reform would probably 
have been inevitable without any strong patriotic impulses. 

The revision of the Pennsylvania criminal code to conform with the ideals 
set forth in the Constitution of 1776 did not actually begin until a law was 
passed on September 15, 1786, which stipulated imprisonment at hard labor 
as the legal punishment for the majority of crimes hitherto punished by capital 
or lesser forms of corporal punishment. Further reforms were provided for 
in laws passed on April 5, 1790, and September 23, 1791, but the final triumph 
of the reform movement came in the act of April 22, 1794, which reduced the 
list of capital crimes to murder in the first degree and ordered imprisonment 
at hard labor for the other serious crimes. 


CHAPTER XX 


The Origins of the Prison System in the 
United States 


INTRODUCTORY REMARKS 


AT THE PRESENT TIME nearly 200,000 convicts are locked up in over 200 peni- 
tentiaries, reformatories, and correctional institutions in the 48 states; this 
figure includes institutions operated by the Federal Government. The archi- 
tecture of most of them is so familiar that they can be recognized readily by 
any citizen. The prison plant is usually surrounded by massive stone walls or 
high cyclone fences. Within the enclosures are long, forbidding blocks that 
house hundreds of inmates in small cellular cubicles. 

It is deeply imbedded in the social thinking of the public that all convicted 
criminals should be sent to prison. They look upon such persons as menaces 
and are relieved when a criminal is locked up. They hope that the men held 
within the walls of a prison are securely guarded, because only thus can society 
be protected. 

The average citizen lives in a fool’s paradise, so far as his general notions 
of prisons and criminals are concerned. He has accepted the thesis that every 
person who commits a crime is dangerous, and should be sent to prison to 
be punished and to deter others from committing the same offense. The 
criminal will return to society well chastened and willing to settle down and 
become a law-abiding citizen. 

The prison or penitentiary is barely 150 years old. The reformatory is even 
more recent, There have been prisons and dungeons for thousands of years, 
but before the nineteenth century they were little used to punish conyicted 
criminals? Yet Americans assume that the penitentiary is sacred and must 
not be tampered with by reformers. A sort of punitive halo has been built 
around the modern prison, which the public refuses to dislodge. Nevertheless, 
many penologists, prison administrators, and even judges consider this institu- 
tion to be a long-since demonstrated failure. 

Few realize that America gave the modern prison system to the world, 
Fewer still know that it was chiefly the product of the humanity and ingenuity 
of the American Quakers. This Quaker invention of the prison, or peniten- 
tiary, was an achievement that was carried out in the Commonwealth of 


1 In 1275 the Statute of Westminster called for two years’ imprisonment as a legal punishment 
for rape. Max Griinhut, Penal Reform. London: Oxford Press, 1948, p. 12. 
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Pennsylvania, directed mainly from the city of Philadelphia. The first Ameri- 
can penitentiary was the Walnut Street Jail, originally built to serve as a 
detention jail, but changed into a state prison for the reception of convicted 
felons in 1790.” 


THE WORKHOUSE OR HOUSE OF CORRECTION AS AN ANT 'ECEDENT 
OF THE PENITENTIARY 


Writers on penal history usually give credit for anticipating the penitentiary 
idea to two different institutions in Europe during the eighteenth century; 
the Hospice of San Michele for delinquent boys erected by Pope Clement XI 
and his architect, Carlo Fontano at Rome in 1704; and the Maison de Force 
(workhouse) developed by Jean Jacques Philippe Vilain (1712-1777) at Ghent, 
in Flanders, in 1773, primarily for housing and disciplining vagrants and 
beggars. 

This institution at Ghent followed the line of development of the house of 
correction or workhouse movement that began in the latter part of the six- 
teenth century in England and on the Continent. It is generally conceded 
that the house of correction had its origin in London in 1557 when an aban- 
doned palace was set aside for the purpose. However, some authorities have 
contended that the one at Amsterdam was the first.* 

The workhouse in Amsterdam was not opened until 1596. The Bridewell 
or workhouse in London was set aside to cope with the problem of caring for 
and punishing the ever-increasing number of pillaging riffraff who were 
preying on society. 

The philosophy of the house of correction or workhouse was that those 
sent there would be deterred from leading a life of wantonness and idleness 
by being forced to work at hard and disagreeable tasks, “There was a spin- 
ning-room, a nail house, a cornmill, and a bakery. . . . Inmates made the beds 
and swept the rooms. The prisoners were paid for their labor. . . . Gradually 


2In chronological order the first ten state prisons were as follows: 
Year of Receiving 


State Name and Location of Prison First Prisoner 
Pennsylvania Walnut Street Jail, Philadelphia 1790 
New York Newgate Prison, New York City 1791 
New Jersey State Penitentiary, Lamberton (Trenton) 1798 
Kentucky State Penitentiary, Frankfort 1800 
Virginia State Penitentiary, Richmond 1800 
Massachusetts State Prison, Charlestown 1805 
Vermont. State Prison, Windsor 1809 
Maryland State Penitentiary, Baltimore 1812 
New Hampshire State Prison, Concord 1812 
Ohio State Penitentiary, Columbus 1816 


The state of Connecticut had an old prison that antedated all of the above, an abandoned copper 
mine near Simsbury (East Granby) where convicts were placed as early as 1773. But it cannot 
be regarded as a prison in the modern sense of the word. It was abandoned when the state 
erected a real penitentiary at Wethersfield, in 1827. These dates are quoted from the Survey of 
Release Procedures, Vol. V, “Prisons,” p. 4, 1940. 

3 See Frederick H. Wines, Punishment and Reformation. New York: Crowell, 1895, p. 113. 
For an account of the Amsterdam institution see Thorsten Sellin, Pioneering in Penology: The 
Amsterdam House of Correction, Philadelphia: University of Pennsylvania Press, 1944. 
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the range of occupations increased. Women mended, men dredged sand and 
burned lime to make mortar. . . . By 1579, twenty-five occupations were 
practiced in Bridewell including the making of pins, silk, lace, gloves, felts, 
and tennis balls, Besides this discipline of work other punishments were 
used such as whippings, restriction of diet, and torture.”* 

There was also a strong economic motive in establishing the workhouses 
of this era. According to Rusche and Kirchheimer, “the possibility of profits 
was a decisive motive for the institution of houses of correction.” These 


Jean Jacques Philippe Vilain (1712-1777) 


authors have accumulated considerable evidence to show that humanitarian 
zeal was not the only reason for taking the vagrants and beggars off the 
streets and putting them to work. This idea is also confirmed by the fact that 
Vilain’s “noble experiment”—the workhouse at Ghent in Belgium—was 
“jeopardized where it was born” because it “at once provoked the opposition 
of free labor.” Be that as it may, what Vilain did met with favor and enthu- 
siasm all over the world. 

Among the several houses of correction opened on the Continent during 
the last half of the eighteenth century, it was the one at Ghent to which 
penologists assign most significance, Vilain was a man of extraordinary char- 
acter and capacity, a gentleman by birth who became burgomaster of his 

4 Cf, Georg Rusche and Otto Kirchheimer, Punishment and Social Structure. New York: Colum- 


bia University Press, 1939, pp. 41-52. 
5 Ibid., p. 48. 
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native city, He was made a Viscount by the Empress Maria Theresa, in recog- 
nition of his great work in fiscal reform. 

After the breakup of the feudal system, pauperism and mendicancy were 
prevalent in Western Europe. The suppression of monasteries and the decline 
of the gilds brought about a situation in which many countries were overrun 
with thousands of beggars who would not work. At the close of the eighteenth 
century measures were necessary to meet the emergency. In 1771 the Deputies 
of Flanders begged Vilain to formulate a plan for relief, He did so in the 
form of his Maison de Force, or Rasphuys.° Vilain, in his memoir to his depu- 
ties, quoted two Bible verses: “If any man will not work, neither let him eat,” 
and “In the sweat of thy brow shalt thou eat bread.” 

Vilain also provided for a rudimentray classification of prisoners. Felons 
were separated from misdemeanants and vagrants. There was a distinct 
quarter for women and another for children. He urged that each convict should 
be sentenced for at least one year so he might be reformed by being taught a 
trade, but he was opposed to life imprisonment. Because of his remarkable 
vision in anticipating many modern concepts of penology such as classifica- 
tion, adequate medical care, productive labor for prisoners and individual 
cells, he has often been referred to as the father of penitentiary science. 


THE LIFE AND WORK OF JOHN HOWARD 


One of the greatest prison reformers of modern times, John Howard, de- 
serves the credit for anticipating the penitentiary system. He brought to the 
attention of the world the sordid conditions that existed in the jails, prisons, 
and hulks of Europe and made recommendations that epitomized the philoso- 
phy underlying the system later developed in America and England. His life 
and fortune were dedicated to the cause of humanity, more particularly to the 
wretches incarcerated in the gaols, workhouses, and prison hulks of Europe. 

In 1773 Howard was elected high sheriff of Bedfordshire. In this capacity 
he saw abuses he had never dreamed existed: abuses that “though occurring 
amid the light of a brilliant and boasted civilization were fitted rather to cower, 
snake-like and slimy, in the jungles of darkest barbarism.” As a result of his 
attacks on the current practices in penal management, two bills were passed 
by Parliament in the year 1774, correcting some of the abuses in the jails and 
improving the sanitary conditions in the prisons. 

But Howard was only beginning his work. In April, 1775, he left England 
and visited the Continent, where he spent the next year or so in visiting many 
of the prisons and workhouses. He proceeded to Belgium and Holland, where 
he was highly pleased at the fine condition of the prisons at Antwerp, The 
Hague, Utrecht, and Amsterdam, The two establishments that impressed him 


6 English rasp house, so called because the inmates labored at rasping wood, that is, grating 
it to a powder. 
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most were Vilain’s Maison de Force and the Hospice of San Michele at Rome. 

The institution in Rome was designed along monastic lines. Pope Clement, 
disturbed by the behavior of wayward boys of the city, many of whom came 
from the better families, established this retreat to teach them discipline as 
well as a trade. Over the door he placed the inscription: “It is insufficient to 
restrain the wicked by punishment unless you render them virtuous by cor- 
rective discipline.” He provided for two types of delinquents: first, youths 


bs ea sass Dune a 


Plan of the Hospice of San Michele, Rome. Origin of outside cell block and 
rectangular cell house. 4 

under 20 years sentenced by the court for the commission of crimes; and 
second, incorrigible boys who could "hot be controlled by their parents. The 
young offenders worked in association in a central hall at tasks in spinning 
and weaving. Chained by one foot and under a strict rule of silence, they 
listened to the reading of religious tracts. The incorrigible boys were con- 
stantly kept separated, day and night, in their little cubicles or cells. Large 
signs, hung throughout the institution, admonished Silence. Floggings were 
resorted to as penalties for “past mistakes” as well as for infractions of rules." 


7 For further details, see Max Griinhut, op. cit., p. 21. 
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It is believed that Pope Clement received his inspiration from a home for 
vagrant boys operated in Florence by one Filippo Franci, a Catholic priest. 
The set of rules drawn up by this priest anticipated many ideas that became 
an integral part of the penitentiary system 100 years later. For example, the 
boys were obliged to wear hoods drawn over their faces in order to avoid 
recognition. The hood, or mask, became an important factor in later peni- 
tentiary discipline.* 

In other parts of Europe, however, Howard found deplorable abuses exist- 
ing in the prisons. After accumulating considerable data, he returned and 
went to work on his famous book, which was published in 1777 at his own 
expense. It has become a classic on prison inspection. It was entitled The State 
of Prisons, and had tremendous influence upon the course of penal reform in 
both Europe and America. 

After the publication of his book, Howard continued his prison visiting. 
He made another journey to the Continent and was received with acclamation 
everywhere. He travelled nearly 50,000 miles in his various journeys. He was 
by nature a modest man and refused the many honors that were bestowed 
upon him for his work, declining an invitation to appear before the Empress 
of Russia. This great humanitarian died of the gaol fever in Kherson, a small 
village in the Ukraine, January 20, 1790. 

In 1778, Howard, with the English legal commentator Sir William Black- 
stone, and William Eden, later Lord Auckland, drafted (and introduced 
in Parliament) the Penitentiary Act of 1779 for establishing penitentiary 
houses. This act was based on the four principles laid down by the reformer: 
(x) secure and sanitary structure, (2) systematic inspection, (3) abolition of 
fees, and (4) a reformatory regime. The object of the Act was “by sobriety, 
cleanliness and medical assistance by a regular series of labour, by solitary 
confinement during the intervals of work . . . to inure them to habits of in- 
dustry, to guard them from pernicious company . . .” According to Sidney 
and Beatrice Webb, “Unforeseen difficulties in the extraordinarily incompetent 
administration of those days” prevented the objectives of the bill from being 
realized. Then too, the urgency of the situation that arose from the abandon- 
ment of the transportation of convicts to America, due to the Revolutionary 
War, was later eased with the decision to send them to Australasia. In order 
to realize some good from the Act of 1779, it was suggested that the local 
gaols and prisons might be “deemed penitentiaries.”” There were a number 
of experiments with county gaols conforming to the provisions of the act. 
One of the most significant was that in Norfolk, in the “new Bridewell at 
Wymondham . . . under the direction of the public-spirited magistrate Sir 


8 See Thorsten Sellin, “Filippo Franci—A Precursor of Modern Penology,” J. of Crim. Law 
and Crimin,, Vol. XXVII, May 1926, pp. 104-112. 
9 Sidney and Beatrice Webb, English Prisons Under Local Government. London: Longmans, 


1922, pp. 38-39- 
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Thomas Beevor, Bart.” This institution, which we shall describe below, 
played a significant role in the evolution of the modern prison. 

By 1794, a site for the much discussed penitentiary proposed by Howard 
was selected, but again there were difficulties. The distinguished social re- 
former, Jeremy Bentham, prevailed upon the authorities to permit him to 


Jeremy Bentham’s Panopticon. Designed in 1791. 


erect an ingeniously designed penitentiary after his own conception. This 
proposition was agreed to and in 1799 a plot of ground of 53 acres in Tothill 
Fields was transferred to him upon which he was to erect his model institu- 
tion. The plans were drawn up, but, fortunately for penology, this monstrosity 
was never built. Bentham called it a Panopticon, or “inspection-house.””° 


10 For a minute description of this prison, see John Bowring (ed.), The Works of Jeremy 
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The plans for the Panopticon showed something like a huge tank, covered 
by a glass roof, with the cells on the outer circumference, facing the center, 
and an apartment for the keepers in the center. This made it theoretically 
possible for all cells to be under constant scrutiny. But this feature of efficiency 
was never adopted in England or anywhere else, except with modifications. 
The Virginia state prison, erected in 1800 by the architect Latrobe, under the 
influence of Thomas Jefferson, was somewhat like the Panopticon in design. 


a As 


Courtesy Architectural Book Publishing Co. 


Stateville, Illinois, Contemporary Prison (1919), Showing Panopticon Plan. 


The cell building was constructed in the form of a crescent rather than com- 
pletely circular, as called for in Bentham’s plan. 

In New York, Bentham’s design was debated in 1811 but finally rejected. 
In a rough way, the Western State Penitentiary for Pennsylvania, authorized 
in 1818, and finally completed in 1826 at Pittsburgh (Allegheny) showed the 
influence of both the Panopticon and the prison at Ghent. In more recent 
years the state of Illinois attempted to experiment with the Panopticon plan 
in its prison at Stateville. This institution, costing some $7,000,000 and built 
between 1916 and 1925 by prison labor, is far and away the most elaborate 
adoption of Bentham’s design. No less than four great panopticon cell blocks 


Bentham. Edinburgh, 1843. Vol. IV, pp. 37-248; see also Fred E. Haynes, The American Prison 
System. New York: McGraw-Hill, 1939, pp. 22-26. 
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were erected before the folly was realized and the program abandoned. Alfred 
Hopkins, noted prison architect describes the panopticon cell houses as “the 
most awful receptacles of gloom which were ever devised and put together 
with good stone and brick and mortar.” Stateville is the greatest world 
monument to the fact that vagaries, as well as tradition, instead of sound 
architectural and reformative principles, have tended to dominate prison 
design and construction. 


EARLY PHILADELPHIA PRISON REFORMERS 


While the indefatigable Howard was making his later tours on the Con- 
tinent after the publication of his State of Prisons in 1777, the citizens of 
Philadelphia were focusing their attention on changing the penal code of 1718. 
It will be remembered that this code was put in operation the year of Penn’s 
death and continued in force until after the Revolution. It was brutal in every 
particular, with 13 capital offenses, and all other felonies punishable by whip- 
ping, branding, and mutilation. 

The state constitution of 1776 directed a speedy reform of the criminal code, 
substituting imprisonment for the various types of corporal punishment; but, 
as we noted earlier, action was delayed by the struggle between the colonies 
and the mother country. On September 15, 1786, an act was passed that aimed 
to carry out the provisions of the constitution. Its framers pointed out that 
the punishments then in force did not correct or reform offenders, and called 
for “continued hard labour, publicly and disgracefully imposed” on those who 
were convicted of most of the serious crimes. 

This law was supposed to be a reform. But many of the intelligent leaders 
of the City of Philadelphia considered it degrading and humiliating. Its most 
outstanding opponent was Dr. Benjamin Rush, prominent physician and 
surgeon and a signer of the Declaration of Independence. We have already 
quoted his strong attack on public punishments. Dr. Rush made definite con- 
tributions to the science of penology that were characterized by astute reason- 
ing and progressive vision. Not only was he opposed to public punishment, as 
directed by the law of 1786, but to capital punishment as well. He penned 
scathing denunciations of such penalties that deserve admiration even today. 
His recommendations for the treatment of criminals transcended anything 
that was even remotely conceived by most leaders of that day. Dr. Orlando F. 
Lewis has admirably summarized Rush’s concepts of penal treatment: 


He maintained that a system of imprisonment should be developed along 
the following lines. A large house should be constructed in a conyenient por- 
tion of the state, the house to be divided into a number of apartments, and 
with cells for the solitary confinement of refractory criminals. There should 
be developed at this house those industries which are capable of putting the 


31 Prisons and Prison Building. New York: Architectural Book Publishing Company, 1930, p. 43- 
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institution on a financially sound basis. There should be gardens, which would 
provide, by the labor of the prisoners, food for the inmates, and which should 
be also places of exercise.’ 


Dr. Rush insisted that this institution that he proposed should not be 
called a prison, but should “convey an idea of its benevolent and salutary 
design.” Its administration should be in the hands of persons of high char- 
acter, “amenable at all times to the Legislature or to the courts.” He an- 
ticipated, as Lewis points out, the modern farm colony with its vegetable 
farming for the purpose of feeding the inmates; classification of prisoners; a 
rational work program; and the indeterminate sentence. 

No doubt much of what Dr. Rush proposed in his pamphlet escaped his 
contemporaries, although his ideas did make a deep impression on some of 
the more humane citizens of the city. It was not until the Cincinnati Prison 
Congress of 1870 that ideas of penal reform passed beyond those expounded 
by Dr. Rush nearly a century earlier. His criticism of the law of 1786 demon- 
strated his courage and insight. 

On May 8, 1787, a reform group, bearing the ponderous title of “The Phila- 
delphia Society for Alleviating the Miseries of Public Prisons” met in the 
German School House in Cherry Alley. Thirty-seven charter members were 
present. Dr. Benjamin Rush’s name heads the list of those who signed the 
charter which is further proof that he was the leading spirit in the develop- 
ment of prison reform. This society has been functioning in Philadelphia since 
it was formed, without interruption, although today its name is “The Penn- 
sylvania Prison Society.”** 


THE WALNUT STREET JAIL—ITS EARLY DAYS 


The first acts of the Philadelphia Prison Society were directly associated 
with the proposed innovations in the Walnut Street Jail, which housed the 
flotsam and jetsam which comprises the jail population of a city. Conditions 
were appalling in this establishment. There was no segregation as to sex, age 
or degree of criminality. Liquor was dispensed at a jail bar at inflated prices. 
Inmates slept on the floors of “night rooms” in indiscriminate fashion. Cruelty, 
apathy, and filth abounded. 

This jail stood at the corner of Sixth and Walnut Streets, directly across 
from Independence Square. There were two wings on either side of the main 
building and on the southern portion of the lot, facing Prune Street, was the 
debtors’ prison. The main entrance of the prison was made up of two iron- 
grated doors that led to a cross hall running the entire width of the building. 


12 The Development of American Prisons and Prison Customs, 1776-1845, Prison Association 
of New York. Albany, N.Y.: 1922, pp. 19-24. 

13 For the history of this organization, see Negley K. Teeters, They Were in Prison, Phila- 
delphia: Winston, 1937. 
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In time, workshops were erected in the prison yard in a semi-circular 
formation.** 

There was scarcely time to perfect the organization of the Philadelphia 
Society before it had to consider the effects of the law of September 15, 1786, 
which ordered prisoners to be placed on the streets as a public punishment. 
The Society was well aware of the difficulties involved in attempting to have 
this law repealed, as it had popular support because it saved money. Never- 
theless, the Society began to send memorials to the state legislature demand- 


Walnut St. Jail, Philadelphia, an Old Print. 


ing the revision of the act of 1786, and they attained success with the passage 
of a drastically amending law in April 1790. 

The Act of April 5, 1790, took cognizance of the radical reforms urged by 
the Society in its memorial to the legislature, and for that reason it marks a 
turning point in prison discipline. For the first time in America the prin- 
ciple of solitary confinement, so frequently suggested abroad by reformers, 
was actually put into effect. 

This act further provided for a complete revision of the penal code. It went 
further than the revision of 1786 in substituting imprisonment at hard labor 


14 For recent accounts of the early days of this prison, see Rex A. Skidmore, “Penological 
Pioneering in the Walnut Street Jail, 1789-1799,” ]. of Crim. Law and Crimin., July-August 1948, 
pp. 167-180; and LeRoy DePuy, “The Walnut Street Prison, Pennsylvania’s First Penitentiary,” 
1950 Annual Report, Philadelphia County Prison, 1951. For ground plan and description of 
interior of the prison, see earlier edition, New Horizons in Criminology, 1943, pp. 490-497. 
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for the punishment of crimes; directed the separation of witnesses and 
debtors from convicts, and the proper segregation of the sexes; and ordered 
the erection of a block of cells in the yard of the Walnut Street Jail for the 
solitary confinement of the “more hardened offenders.” This block of cells 
became known as the Penitentiary and was the first of its kind in this country. 


Yard, Walnut Street Jail, Philadelphia, following 1790, showing arrange- 
ments of work sheds and solitary cell block. D—Solitary cell house, three stories 
high, each containing eight cells. E—Octagonal building with work sheds as 
follows 26, smith’s shop; 27, 28, nail-header’s shops; 29, solitary cells for men 
at labor; 30, 31, stone sawyres; 32, nail-cutter's shop 21, 22, 23, grass plots; 19, 
bath for convicts; 20, side entrance to jail yard; a, stairs; c, necessaries. (From 
Philadelphia Monthly Magazine, Vol. I, February, 1798, pp. 97-101. Restored 


from original source by Gerta Kerr.) 


Instead of being merely a county jail it became the penitentiary for the Com- 
monwealth. Prisoners were sent to it from several counties throughout the 
state, Washington county, for example, far to the west of the Appalachian 
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mountains, sent a prisoner there, as is recorded in the statistics for 1792. It 
was the practical birthplace of the prison system of the United States and 
the world. 

During the decade from 1791 to 1801, the Walnut Street Jail went through 
some amazing transformations, enough to attract reformers and students of 
penal discipline from other states as well as from France and England. 

From all accounts during this early period, we learn that the general morale 
of the jail was splendid. The sexes were separated; liquor was no longer for 
sale; there was an air of industry and contentment within the walls; the 
keepers and inspectors dispatched their duties with efficiency and humanity; 
and in all departments satisfaction was registered. It is of some interest that 
from 1793 to 1800 the jail was administered by a woman, Mrs. Mary Weed. 
Her husband, Elijah, was the keeper but he died of yellow fever in 1793. 


THE FIRST STATE PRISONS OF VIRGINIA AND NEW JERSEY 


The first close American approximation to a completely cellular prison 
was built in Richmond, Virginia, between 1796 and 1800. The idea arose 
with Thomas Jefferson, who, as early as 1776, had drafted a new model 
criminal code recommending that the death penalty be abolished for all 
crimes except murder and treason, and that imprisonment at hard labor be 
the punishment for other crimes. It required 20 years to achieve such a reform 
in the Virginia criminal code. In the meantime, Jefferson, while in France, 
had learned of the plans of a French architect in Lyons for a prison that 
would provide for solitary confinement, and he sent these plans, redrawn and 
modified by himself, to the Virginia Legislature for consideration. 

The prison, as actually built between 1796 and 1800, was designed by Ben- 
jamin Henry Latrobe (1764-1820), though he seems to have been influenced 
by the plans of the Frenchman. From the front, the building looked as though 
it might have been modeled roughly after Bentham’s Panopticon, but as we 
stated earlier, it was actually crescent-shaped rather than completely circular. 
There were some congregate rooms but most of the inmate housing was 
composed of cells designed for solitary confinement, 12 feet long, 6'⁄ feet 
wide, and g feet high, though it was not long before two or three prisoners 
were put in a single cell. In 1824, the board of managers of the institution 
stated that it was “both a prison and a workshop, in which the convicts 
worked in groups and slept in clusters.” A fire made it necessary to recon- 
struct the prison, so shortly afterwards complete cellular separation was pro- 
vided for in the rebuilt structure. 

The glowing reports that emanated from Philadelphia in the 1790's relative 
to the virtues of its new penal code and prison system also had their effect on 
penal reformers in New Jersey. This state had gone through many of the 
same stages of penal philosophy and practice as Pennsylvania, especially in 
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West Jersey, which had also been settled by Quakers and where, as we noted 
earlier, imprisonment had first been introduced in America as the normal 
method of punishing most crimes. 

The first criminal code drawn up after New Jersey acquired statehood in 
1776 was that of March 18, 1796. Since it called for imprisonment at hard 
labor as the punishment for many crimes, the state had to build a penal 
institution. The first prison was provided for by the legislature in 1797, when 
a site of six and one-half acres of land in the town of Lamberton, now a part 
of the city of Trenton, was secured. In 1799 the new institution was ready for 
occupancy. The influence of the ideas of the Philadelphia Quakers is readily 


The First State Prison of New Jersey, 1797-1836. Congregate Prison. 


apparent in the inscription placed over the door: “Labor, Silence, Penitence.” 
This building, abandoned as a prison in 1836 and later used as an arsenal, is 
still standing in Trenton, part ‘of it used as the residence of the Warden of 
the current State Penitentiary. 

This first New Jersey prison did not provide a place of commitment for 
those receiving a sentence of less than six months, and it did not differentiate 
treatment according to the class of offenders, the mental states of the prisoners, 
or the age or sex of those committed. Hardened recidivists, first termers, the 
insane, men and women, boys and girls, all were imprisoned within the same 
walls and confined in contiguity. Prisoners of both sexes were allowed to 
associate freely. The prison was constructed on the congregate plan, after the 
original Walnut Street Jail model. Until 1820, there was little attempt during 
either day or night at solitary confinement, which was recognized and pro- 
vided for to a degree at Philadelphia after 1790. 

There seems to have been a lack of vision on the part of the reformers in 
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New Jersey in those days. No provisions for reformation were even attempted. 
The prison was little more than a custodial area for convicts where some work 
was provided. It failed miserably, as all such congregate prisons have failed. 
But it was a step ahead of the barbaric county jail and the crude workhouse 
of colonial times.*® 


PRISON ORIGINS IN NEW YORK STATE 
In New York the situation of criminal jurisprudence and penology at the 
outbreak of the American Revolution was much the same as in Pennsylvania. 
The list of capital crimes was long, and corporal punishment was the normal 


Courtesy New York State Commission of Correction 
Newgate—First New York State Prison, Opened November 28, 1797. An- 
other important early congregate prison. 


mode of revenge upon the offender. Imprisonment was rarely used as a 
method of punishing crime, and no state prison had been provided. Yet many 
progressive and enlightened individuals were shocked by existing conditions 
and were keenly interested in proposals for improving the situation. Naturally 
their attention was attracted by previous and contemporary progress in 
Philadelphia. The Philadelphia reformers had taken the initiative in the 
prison reform movement in America and had advertised its program. In 
1794, Thomas Eddy, one of the most energetic of the New York reform 
group, and General Philip Schuyler, visited Philadelphia, were received by 
the Philadelphia Society, and were told about the reforms that had just been 
~ 48 For further details concerning this institution, see H. E. Barnes, History of the Penal, Re- 
formatory and Correctional Institutions of the State of New Jersey. Trenton: MacCrellish & Quig- 
ley, 1917, Pp- 73-79- 
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achieved in the criminal code and prison administration of Pennsylvania. 
They saw the new system in operation in the renovated Walnut Street Jail. 
Study and further reflection convinced them that Pennsylvania had provided 
the desirable pattern for New York to emulate. Accordingly, an act was 
passed on March 26, 1796, which reduced the list of capital crimes to murder 
and treason, called for imprisonment instead of corporal punishment for 
non-capital crimes, and provided for the erection of two penitentiaries, one 
in Albany and the other in New York City. Only one of the two prisons 
contemplated in the law was erected, the Newgate Prison in Greenwich 
Village, which opened for the reception of inmates on November 28, 1797. 

Two fatal initial defects in this prison led to its speedy abandonment. It 
was built for the degrading and promiscuous congregate method of confine- 
ment, and it was so small that it was soon overcrowded. This led to the 
absurd practice of pardoning each year nearly as many convicts as were 
admitted, in order to keep the prison population down to a number it was 
possible to house. According to statistics gathered by Senator Hopkins, in 
1813, 198 prisoners were received and 134 were pardoned; in 1814, 213 were 
received and 176 pardoned; and between 1797 and 1822, 5,067 convicts were 
admitted and 2,819 pardoned. 

The situation in the Newgate Prison became intolerable as early as 1816. 
Overcrowding, idleness, petty graft, and the promiscuous pardons made it 
necessary to do something. A law was passed in 1816 authorizing the erection 
of a new state prison at Auburn, in Cayuga County. The commission ap- 
pointed was authorized “to build a state prison similar to the one used in 
the City of New York with such variations as they think will best promote 
the interest of such institution.” 

The first section of the Auburn Prison was built on the congregate plan, 
but the Pennsylvania system of solitary confinement soon won favor and 
separate cells were constructed. They were built on the inside-cell block plan 
instead of the outside cells of the Pennsylvania system. Later on, congregate 
workshops were erected, The first prisoners were received in 1819. 


WHO PRODUCED THE FIRST PRISON? 


Much controversy has filled pamphlets and books, written by various stu- 
dents of penal philosophy, concerning the origins of the penitentiary or 
prison system. There are those who insist that the real beginnings were in 
Philadelphia; others insist that they were in Rome, Ghent, Amsterdam, or 
the jails or Houses of Correction in England. 

There is no evidence that the papal prison of San Michele in Rome, Vilain’s 
workhouse prison at Ghent, or the House of Correction at Amsterdam directly 
influenced the ideas, reforms, or prison program of the Pennsylvania Prison 
Society. These institutions probably did exert some indirect influence because 
they were described in John Howard’s writings, and the latter were care- 
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fully studied by some members of the Prison Society. The institution that 
attracted most interest on the part of the Prison Society was the, new English 
jail, now to be described. 

The jail at Wymondham, in Norfolk; erected in 1785, actually embodied 
all the features that John Howard had endorsed for the creation of a more 
humane prison system. Cells were provided to keep the different types of 
offenders separate, and the sexes were segregated in different parts of the 
building. Separate cells were provided for each prisoner, not only for sleep- 
ing purposes, but for labor throughout the day. This solitary confinement 
was said by Sir Thomas Beevor, enlightened penologist and director of the 
establishment, to be more effective than whipping and to be that part of the 
punishment “from which reformation is chiefly expected.” This new system 
was found effective in every way. With hard labor for all on six days of every 
week, many prisoners earned more than double the cost of their maintenance. 
As a reformatory measure the results were not less satisfactory. It had not 
yet been found necessary to punish any inmates by confinement in irons. 
The deterrent effects of the system were also alleged to be most gratifying. 
The judges on the circuit reported that never in their experience had there 
been so few commitments to the jail in Norfolk, at this period. It is of interest 
to note that this old jail still stands at Wymondham, and is now occupied and 
used by the village police.** 

So we must admit Howard's influence on the Philadelphia reformers. There 
is evidence that what Sir Thomas Beevor achieved in his Wymondham in- 
stitution profoundly influenced the members of the Philadelphia group in 
their determination to bring about a new order in American penology. On 
February 25, 1790 the society published a pamphlet setting down the reforms 
made by Beevor and stating that what was needed was to follow this English 
example,”” 

In conclusion we may say that the Philadelphia reformers brought about a 
new era in prison discipline. This culminated in the widespread concept of 
the prison and of imprisonment as the proper methods of punishment. More- 
over, no matter who may have built the first prison, it was from Pennsylvania, 
and Philadelphia, particularly, that the modern prison system spread. New 
York obtained most of its original ideas from Philadelphia, and the original 
Auburn prison was modeled on Philadelphia precedents. Throughout the 
nineteenth century, all of the important prisons of the world copied either 
the Pennsylvania or the Auburn types, or a combination of them. 


16 For more details concerning Beevor’s establishment see N. K, Teeters, “Jail at Wymondham, 
Norfolk,” Prison World, March-April 1950, pp. 22 ff. 

11 Extracts and Remarks on the Subject of Punishment and Reformation of Criminals, Phila- 
delphia, February 25, 1790. 
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The Pennsylvania and Auburn Systems 
of Penal Treatment 


THE RISE OF THE PENNSYLVANIA SYSTEM OF PENAL DISCIPLINE 


THE DECADE FROM 1790 to 1800 was epochal in the penal history of Pennsylvania. 
Students of penology from abroad, as well as from states along the eastern 
seaboard, had come to Philadelphia to examine the Walnut Street Jail as a 
model of penal experimentation. The Philadelphia reformers soon recog- 
nized, however, that the system was doomed because of neglect, apathy, and 
political crudity. In 1801, the Society sent a memorial to the legislature begging 
it to “devise such means as may appear most adequate to separate conyicts 
from all other descriptions of prisoners, in order that a full opportunity of 
trying the effects of Solitude and Labour may be afforded.” The reformers 
were convinced that a new prison was needed to give the separate or solitary 
system a fair trial. 

In a memorial sent to the legislature early in 1818, the Society urged the 
lawmakers “to consider the propriety and expediency of erecting penitentiaries 
in suitable parts of the State, for the most effectual employment and separa- 
tion of prisoners, and of proving the efficacy of solitude on the morals of these 
unhappy objects.” 

The legislature accordingly passed the act of March 3, 1818, appropriating 
$60,000 for the erection of a state penitentiary at Allegheny, near Pittsburgh, 
to be constructed according to a plan submitted by the inspectors of the 
Philadelphia prison. The architect was William Strickland (1788-1854) of 
Philadelphia.* 

Though the institution that resulted from this act proved a hopeless failure 
in actual operation, it is of great interest in the history of penology and 
prison design. It was the first important prison in this country to provide for 
the complete individual housing of convicts. The two prisons constructed 
earlier, at Richmond, Virginia, designed by Benjamin Henry Latrobe in 
1800, and at Charlestown, Massachusetts, planned by Charles Bulfinch and 
finished in 1805, were cellular in nature, but were so designed that two or 
more convicts were placed in the cells. 

1 Among Strickland’s achievements were the Tennessee State Capitol, the Second Bank of the 


United States, Moyamensing Prison at Philadelphia, and a restoration of the tower of Independence 
Hall. 
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Ground plan, First Western Penitentiary, Pittsburgh, 1821, Only early 
American panopticon design. 


From a knowledge of the sources of information that Mr. Strickland had 
at his disposal, one can reconstruct the historical antecedents of the plan of 
the Allegheny institution. He must have been familiar with the general ar- 
rangements of Vilain’s Maison de Force at Ghent, which had octagonal walls 
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and was constructed in part on the cellular plan, with cells back to back; 
nor can there be any doubt that he was influenced by Jeremy Bentham’s 
Panopticon. The act of March 21, 1821, appropriated another $60,000 “to secure 
and accomplish a full completion of the outward towers, main building, 
panopticon cells and culvert, with all the other necessary conveniences, so as 
to be suitable for the reception and solitary confinement of convicts.” 

The heavy outside walls of the prison were octagonal and the cells were 
arranged back to back, as at Ghent. But the circular structure containing all 
the cells was constructed around a central observation building, as suggested 
by Bentham. This was, however, the only resemblance to Bentham’s plan, 
Instead of the relatively open cells with the interior readily visable from the 


Outside view, First Western Penitentiary, Pittsburgh, 1821. Bastille Type 
Façade. 


central observation tower, as contemplated by Bentham, the cells of the Al- 
legheny institution received virtually no outside light, and access to the cells 
was through heavy iron doors hung on walls three feet thick. The great 
castle-like towers at the corners of the façade were obviously modeled after 
those of the Bastille. wik 

Before the opening of the multiple Panopticon prison at Stateville, Illinois, 
after World War I, the first Western Penitentiary of Pennsylvania was unsur- 
passed as a curiosity in prison construction. Each cell around the circum- 
ference opened into a small exercise yard, as in the later Eastern Penitentiary 
construction. The cells, however, were somewhat smaller than those designed 
for the sister institution at Philadelphia. 

The massive stone structure was wholly unsuited for any purpose except 
perhaps for a fortress. Opened in July 1826, at a cost to that date of $178,206, 
it provided 190 cells, each g by 7 feet, for solitary confinement without labor, 
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It was inevitable that this prison would prove a failure. After it had been 
finished and opened, an act of April 23, 1829 provided that this new state 
penitentiary should be operated according to the principle of solitary confine- 
ment at hard labor. At first it was thought that no radical alteration would 
have to be made, but a short experience with the plant demonstrated that the 
cells were too dark and unhealthy to make possible continuous solitary con- 
finement of prisoners. Also, the cells were too small for work therein. The 
inspectors of the institution very early recognized the hopelessness of the 
situation. On February 27, 1833 an act was passed directing that the cells 
of the Western Penitentiary be demolished and rebuilt to make more healthy 
quarters for the prisoners and to give better facilities for carrying on the indus- 
tries in the individual cells. The new cells, built according to this act, were 
outside cells somewhat similar to those that had been constructed in the mean- 
time at the Eastern Penitentiary at Philadelphia. The facade, however, was 
retained in the revamped structure, 

By the time these changes were made, the new Eastern Penitentiary on 
Cherry Hill at Philadelphia had been authorized by an act of March 20, 1821 
and had become the real model prison for the separate system. The institution 
at Allegheny, or Pittsburgh, played little part in the historic controversy over 
the merits of the separate system. We describe it here only because it preceded 
by a tew years the more famous institution at Philadelphia and because of its 
peculiar architecture. It also was the first completely cellular prison for in- 
dividual occupancy built in America. 


THE PENNSYLVANIA SYSTEM OF PRISON DISCIPLINE IN THE 
EASTERN STATE PENITENTIARY AT PHILADELPHIA 


No penal institution in America is historically more famous than the 
Eastern Penitentiary in Philadelphia, known locally and by thousands of one- 
time inmates as Cherry Hill because its site had been a cherry orchard. When 
it was opened for the reception of convicts in 1829, it was not merely a new 
prison; rather it institutionalized one of the most influential penal philosophies 
ever conceived by man. 

The Eastern Penitentiary was founded on the principle of separate or 
solitary confinement. Separation of prisoners, one from the other, was its 
basic tenet. Reformation, through expiation and repentance was its objective. 
Thus the prisoner was to regard his cell as “the beautiful gate of the Temple 
leading to a happy life and by a peaceful end, to Heaven.” 

The opponents of this system insisted that complete separation or solitude 
was fundamentally wrong and urged another philosophy, known as the 
silent system, under which prisoners were permitted to work together in 
shops in complete silence under strict surveillance, but at night were separated 


2 From the Thirteenth Annual Report of the prison inspectors, p. 6. 
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in individual cells. This silent system was championed by penal reformers in 
New York and was first established in the Auburn penitentiary in 1819. 

Opened for its first prisoner October 25, 1829, the initial cost of the Phila- 
delphia institution was more than $700,000. Its architect was John Haviland 
(1792-1852), noted Philadelphian, who remodeled the Western Penitentiary, 
planned various county jails, designed the second New Jersey State Peniten- 
tiary at Trenton, and was commissioned in 1833 to remodel Independence 
Hall.* 

It is uncertain how far Haviland’s design was a product of his own 
ingenuity and how far it was modeled after other structures. This is still 
a moot question in historical prison design. In its most general aspects 
Haviland’s plan embraced a combination of radiating wings or cell blocks of 
the Ghent prison and the central corridor and outside cells of the papal 
prison of San Michele in Rome. Both of these structures are described with 
appended drawings in John Howard’s works, and these were at Haviland’s 
disposal. There may have been an abject dependence upon these European 
models, and Haviland may have made minor changes in adapting them to 
the principles of the Pennsylvania System. The possibilities in the construc- 
tion of the conventional prison plant are so limited that any capable architect 
might well have arrived independently at the plan of the Eastern Penitentiary.* 

The architecture of Cherry Hill was deliberately adapted to the principle 
of the separate confinement of prisoners. The outside cell blocks, at the time 
of erection, were seven in number (four cell blocks were one tier high, the 
remainder two tiers), all radiating from a common center, or rotunda, like the 
spokes of a wheel. Above the center was the observatory tower with an alarm 
bell. On each side of the seven corridors were outside cells at right angles to 
the corridors. The original cells were 11 feet 9 inches long, 7 feet 6 inches 
wide, and 16 feet high, much more commodious than those in prisons erected 
later. Attached to the outside of each cell was a small exercise yard that could 
be entered by a door leading from the cell. Each yard was surrounded by a 
high stone wall. When first constructed the cells had no doors leading to the 
corridors—only a peep-hole and feeding drawer pierced the cell from the 
corridor, But this arrangement proved to be so inconvenient in administering 
the prison that before the prison was completely built, doors were hung lead- 
ing from corridors to each cell. 

The small exercise yards were so constructed that prisoners were unable to 
communicate with one another when outside their cells. To discourage any 
attempt at intercourse, only alternate prisoners were released at any one time. 

8 The plan submitted by William Strickland was initially adopted by the building committee 
of the Eastern Penitentiary. Later Haviland was called in for advice and subsequently his plan 


was accepted. This information has only recently come to light from the Minutes of the building 


committee, 
4 See Max Griinhut, Penal Reform. London: Oxford Press, 1948, p. 46. The author states that 
Haviland designed his Philadelphia prison after the English prison at Ipswich. 
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The Eastern State Penitentiary, 1829. This ts where the Pennsylvania system 
of prison discipline began. Shows radial wing construction of Pennsylvania 


type prison. 


Courtesy Russell Sage Foundation. 


Eastern State Penitentiary. Note the exercise yards. 
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Guards stationed in the central tower could view the entire establishment and 
thus prevent any attempt to converse. Some of the prisoners utilized their 
little yards to advantage by growing small gardens of flowers and vegetables. 
Some covered the walls with vines. Some even kept such pets as cats, birds, or 
rabbits. Philadelphia merchants often gave the inmates seeds—a sign of early 
community interest in the welfare of the prisoners.* 

The immured prisoner remained in his cell all the time, except for the daily 
hour he was permitted to exercise. The entire working day he spent in his 
cell. It had been a bitterly debated question among the commissioners ap- 
pointed by the legislature whether labor should be furnished the prisoners 
in this new institution. Before the institution was ready for occupancy, inmate 
labor was finally agreed upon and provided for by law. 

The occupations supplied the prisoners, most of them adapted to the small 
confines of their cells, were: shoemaking, spinning, weaving, dyeing, dressing 
yarn, blacksmithing, tin working, carpentering, sewing, wheel making, wash- 
ing, turning, brush making, shuttle making, last making, and the ordinary 
run of maintenance labor. Some maintenance labor was dispatched outside 
the cells under close supervision, with the prisoners wearing hoods or masks. 

It is important to note that labor in the Eastern Penitentiary was regarded 
by the prisoners and by the administration as a favor rather than as a punish- 
ment. The public does not so regard it. In many jurisdictions the judge is 
required to boom out in court the solemn sentence of so many years at hard 
labor, as if it were an added penalty. That is not the interpretation given to 
prison labor by convicts or prison administrators. 

The Pennsylvania system was more expensive to operate than the Auburn 
factory system. Labor within the individual cells was not adapted to efficient 
production after machinery became common; hence the returns from the 
prisoners’ labors were meager. When the separate or solitary system was 
being evolved, the object of incarceration was to prevent contamination and 
to promote reflection and repentance rather than to earn revenue by prison 
labor. 

The prisoner, upon entering the establishment, was blindfolded by a hood 
and led to his solitary cell. He was not permitted to see or communicate with 
any other prisoner. However, the members of the Philadelphia Prison Society, 
who had worked so hard to bring the institution into being, were charged by 
law to call upon the inmates in their respective cells. The daily routine, includ- 
ing work, exercise, bathing, and worshiping was fitted into the philosophy of 
separate confinement. John Howard would have been highly pleased since 
this is what he advocated. There were some infractions of rules, but with so 
many trained eyes looking on, those of the Board of Inspectors, the overseers 


5 For more details concerning those early days, see N. K. Teeters, “The First Fifteen Years 
of the Eastern Penitentiary of Pennsylvania,” Pennsylvania History, October 1949, pp- 261-302, 
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of labor, and the members of the Prison Society, these infractions were easily 
detected and reported to the authorities. 

To make religious services possible, the outside door of each cell was thrown 
open, but the iron grilled doors were kept closed. To prevent the inmates from 
seeing those across the corridor, an opaque curtain was drawn along the cen- 
ter of the arch of the cell block. The “moral instructor,” or minister, prayed 
and preached at the farthest end of the corridor out of sight of the men, who 
sat on little stools before their respective doors. They could readily hear, but 
saw nothing except the curtain before them. 

Despite the panegyrics heaped upon the system by its friends, its critics 
denounced it in vitriolic terms. They charged that this practice of separation 
and solitude produced insanity; that it was too expensive to maintain. These 
were difficult charges to meet since they were both undoubtedly true. The 
founders of the system were ignorant of social psychology, sociology, and 
mental hygiene, since none of these disciplines had been evolved. When it is 
realized that very little was known about mental diseases 100 years ago it does 
not appear strange to find so much confusion regarding the subject in the 
literature of the day. Mental retardation and mental disease were considered 
identical by most laymen up to 50 years ago. In short, to detect cases of insanity 
as such was a difficult matter, as was the attempt to explain the etiology of the 
diseases with which such persons were afflicted. It was, therefore, much more 
difficult a century ago to ascertain whether the unfortunate victim contracted 
a mental disease in prison or was impaired before commitment. 

The solitary or separate system soon proved a failure in America. It was 
physically impossible to keep prisoners entirely apart. Ingenious methods of 
communication were evolved. Codes were invented and tapped out on water 
pipes within the cells. Doubling up of prisoners became necessary, owing to 
the fact that legislative appropriations for building never kept abreast of the 
ever increasing prison population. Very early in the history of the Eastern 
Penitentiary two men were also put in one cell because one was learning a 
trade from the other. In addition, inmates were taken from their cells to work 
together in the yards at tasks that required more than one man. Laxity in the 
use of the hood or mask was commonplace. From the very beginning, Warden 
Samuel R. Wood used some convicts as servants in his quarters, which made 
separation of prisoners a farce. The system was bound to break down, despite 
the optimistic hopes of its early advocates, who clung to it long after it had 
collapsed. The solitary system remained on the statute books of Pennsylvania, 
however, until 1913 when it was finally legally abolished. 


THE AUBURN SYSTEM OF PENAL DISCIPLINE 
The direct antithesis of the separate system of Pennsylvania was the pro- 
gram ultimately adopted in the prison erected at Auburn, New York in 1816, 
and occupied in 1819. It was characterized as congregate and silent; in other 
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words, the prisoners were permitted to work together in shops during the 
day under a strict rule of silence, and at night were locked up in individual cells, 

The history of this prison and the philosophy under which it operated are 
as fascinating as those of the prison at Philadelphia. The immediate control 
of building operations at Auburn was handed over to a carpenter, William 
Brittin, who became the first warden. The evils of the congregate system of 
confinement had not been fully appreciated in New York state in 1816, for 
the south wing of the new Auburn plant was erected with double cells and 
large rooms or apartments, each capable of receiving ten or more convicts. 
In 1819 sentiment for the Philadelphia plan of separate confinement influenced 
an act directing the inspectors to confine certain classes of prisoners in separate 
cells, and to construct the north wing for solitary confinement of each prisoner. 

The outside cell construction, calling for long rows of inside cells on either 
side of a central corridor, followed in the Philadelphia institution, was not 
employed. The Auburn, or inside-cell, method called for a shell-like cell 
house with two rows of stone cells placed back to back in the center. These 
cells were five tiers high. On either side, between the cell block and the outer 
walls, were narrow corridors running the entire length of the building. Any 
light or air that might penetrate the cells could enter only by the small and 
heavily barred windows built into the outer walls of the prison. The Auburn 
inside-cell blocks served for years as a pattern for most state penitentiaries. 
Recently there has been a tendency in more enlightened design to abandon 
this type of construction in favor of outside cells, each with a window to 
insure a maximum of fresh air and sunlight. 

Another serious disadvantage of the cells at Auburn was their small size. 
They were 7 feet long, 3 feet 6 inches wide and 7 feet high. They were ob- 
viously too small for comfortable occupancy at night, to say nothing of con- 
tinuous occupancy under any system of solitary confinement. It should be 
pointed out, furthermore, that prisoners were kept in these close cramped 
quarters over the long weekend when not at work in the congregate shops. 

After consultation with the champions of the Pennsylvania system of 
separate confinement, the New York reformers succeeded in securing passage 
of an act, dated April 2, 1821, directing the prison inspectors to select a num- 
ber of the “oldest and most heinous offenders” and put them in constant soli- 
tary confinement, with the end in view of observing the disciplinary effects. 
A second class was to be put in separate cells for three days of each week, 
while the younger offenders were to be allowed to work in the shops six days 
each week. 

It is important to note the wide divergence between the physical setting 
of this experiment and the housing situation in the Eastern Penitentiary. 
The method employed at Auburn was not what became, a few years later, 
the fully developed Pennsylvania system of separate confinement at hard 
labor in large roomy cells, with outside exercise yards and friendly visitors to 
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help relieve the monotony. It was solitary confinement, unmitigated, with no 
contacts with visitors, in a single small inside cell without labor or other 
adequate provisions for passing the lonely hours. The experiment continued 
during the years 1822 and 1823, and it is not surprising that it proved a tragic 
failure and led to a marked prevalence of sickness and insanity on the part 
of the convicts subjected to the treatment. 

The collapse of the experiment led to the speedy and complete abandon- 
ment of this type of discipline at the Auburn institution. In 1823 and 1824 
Governor Yates pardoned most of those remaining in solitary confinement, 
and the commission appointed to investigate and consider the experiment 
reported that nothing more could be hoped for from this type of penal 
program, 

In the meantime the local prison authorities at Auburn had been working 
out a disciplinary scheme that was destined to become one of great historical 
significance—the Auburn system of congregate work by day and separation 
by night, with enforced silence at all times. Warden Brittin died in 1821 and 
was succeeded by Captain Elam Lynds. With the aid of his deputy and archi- 
tect, John Cray, and with the encouragement of the Board of Inspectors, 
Lynds worked out a new and most ingenious plan of prison discipline. 

The old system of congregate confinement had proved a failure, and the 
alternate procedure of solitary confinement, as tried in Auburn, appeared to 
be even worse. So a compromise was made. The prisoners were allowed to 
work in groups in the prison shops and yards during the day, and were then 
locked singly in separate cells at night. Silence was enforced both day and 
night. The discipline was further extended by such devices as the lockstep 
(close formation), special regulations as to silent behavior in the dining hall, 
and the undeniable cruelty of Elam Lynds. Cruel as Lynds was, much of the 
responsibility for this new system must be laid at the door of John Cray, the 
architect. As Blake McKelvey states: “In an effort to repress all forms of 
communication John Cray devised a severe discipline which included such 
regulations as downcast eyes, lockstep marching, no prisoners ever face to 
face, no talking, and constant activity when out of the cells.” 

The Auburn or silent system, rather than the Pennsylvania or solitary sys- 
tem, was now hailed as the last word in efficient prison management by many 
well-meaning people. According to friends of the Auburn system, contamina- 
tion could be prevented by separation at night in the individual cells and by 
maintaining strict silence in the shops during the daytime. Conversation or 
even simulated communication between the inmates was regarded as serious 
misconduct and called for summary punishment. For this reason the Auburn 
system came to be known as the silent system. 

Elam Lynds regarded the lash as the most effective and humane means of 


6 Blake McKelvey, American Prisons. Chicago: University of Chicago Press, 1936, p. 8. For a 
recent account of the early Auburn prison see Ralph S. Herre, The History of the Auburn Prison 
from the Beginnings to About 1867, D.Ed. dissertation, Pennsylvania State College, 1950. 
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discipline. According to him a flogging did no injury to the prisoner’s health 
and in no wise impaired his physical strength; thus such a punishment did 
not keep the convict long from his work. Contemporary reports state that 
this stern disciplinarian used a rawhide whip, but sometimes the floggings 
were applied with a cat made of six strands of twine. He is said to have 
inflicted five hundred blows on a stripped conyict. He whipped the insane 
and those who had fits but his special victims were those who attempted to 
communicate with one another. 

About the time that the Auburn system was emerging into practice, the 
New York legislature, by an act passed March 7, 1825, authorized the erection 
of another state prison near New York City to displace the over-crowded 
Newgate Prison in Greenwich Village. The original plan was to build 1,000 
cells for solitary confinement. So confident was Elam Lynds of the virtues of 
his disciplinary system at Auburn that he volunteered to build this proposed 
prison, using convict labor transported to the new site from Auburn. The 
story of the erection of this prison, first christened Mount Pleasant, but later 
known by its present name, Sing Sing, is a classic. It is dramatically told by 
the late Warden Lewis E. Lawes in his book, Cell 202, which should be read 
by every student of penology.” 

The site of the new prison was a tract of 130 acres known as the Silver Mine 
Farm, because prior to and during the American Revolution it had been 
worked somewhat extensively for silver. Later, several tons of copper had 
been extracted. The site was on the east bank of the Hudson River, 33 miles 
north of New York City and not far south of the little village of Sing Sing 
(changed to Ossining in 1906). This particular land was chosen because it 
was available by boat and also because of the presence of large quantities of 
marble rock, “affording a mass of good building stone, not difficult to quarry, 
and which may be wrought into any required form for building, by the con- 
victs, and give any number of them . . . useful, healthful, and it is believed 
protfiable employment.” As a matter of fact, the site was extremely ill-chosen, 
being cursed by dampness and fogs. Indeed, the only important American 
prison that was more unfortunately located was the second Western Peni- 
tentiary of Pennsylvania, completed in 1892. 

Captain Lynds chose too of his Auburn convicts because “the Auburn 
prisoners were more familiar not only with cutting and laying stone, but 
also with his swift and heavy hand.” In the spring of 1825, he took them to 
Albany by the Erie Canal in two canal boats and thence down the Hudson in 
freight steamers, each shackled by one leg. He started them to work, in strict 
silence out of doors, without a wall, under the supervision of the guards. On 
the very day they arrived, they began erecting a temporary barracks, and 
soon after the camp boasted a cookhouse, a blacksmith’s shop, and a car- 
penter’s shop. Maintaining his characteristically strict and silent discipline, 

7 Lewis E, Lawes, Cell 202, New York: Farrar and Rinehart, 1935. 
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Original Cell Block, Sing Sing, 1828. Model for American prison construc- 
tion for over a century. 
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Lynds drove his men hard in quarrying the stone from the cliffs and erecting 
the first cell house. By October 1828, these human beasts of burden had built 
in this large cell house, 482 feet in length, some 800 inside cells, in five tiers, 
and a chapel seating goo.* 

Although we usually speak of the inside-cell type of construction, with its 
long cell houses flanking the prison entrance on either side, as the “Auburn 
style” of prison design, it was really the long Sing Sing cell block of 1828 that 
served as the model for generations in constructing American prisons. Not 
until the Stillwater, Minnesota prison was erected in 1914 did prison construc- 
tion vary markedly from the Auburn type. Of course, this Sing Sing cell 
block was modeled after the parent Auburn institution and was of inside-cell 
design. But it is well to understand that it was the original Sing Sing cell 
house and cell block that was the actual architectural model in designing 
Auburn system institutions up to the twentieth century. 

Making a prison pay for itself seems to have been the ultimate objective in 
the early prisons patterned on the Auburn plan. In the early reports of the 
Boston Prison Discipline Society, emphasis upon labor and its importance to 
the taxpayer was conspicuous. The ideal prison kept its inmates profitably 
employed so that the public would be relieved of much, if not all, the expense 
of maintaining the institution. Unfortunately some states carried this notion 
so far that the convicts were worked like slaves and denied many of the basic 
human comforts. Obviously, such a regime was likely to pay little attention 
to reformation. 


{THE STRUGGLE BETWEEN THE PENNSYLVANIA AND AUBURN SYSTEMS 


The modern American prison is chiefly a direct descendant of the Auburn 
system, with the additional bad feature of promiscuous intermingling of con- 
victs. Hence, to understand modern prisons, it is necessary to review the his- 
toric conflict between the Auburn and the Pennsylvania systems. The penal 
literature from 1800 to 1870 is full of this controversy. 

The chief opponents in this epic struggle were the Boston Prison Discipline 
Society, headed by the Rey. Louis Dwight, and the members of the Phila- 
delphia Prison Society. After its organization in 1845, the Prison Society of 
New York supported the Boston organization in championing the Auburn sys- 
tem. The Rey. Louis Dwight (1793-1854) was a colorful person. As secretary 
of the Boston Society he wrote its reports, which are the best single source for 
a knowledge of American penology during this period, though they are dis- 
torted by violent opposition to the Pennsylvania system. 

A careful examination of the polemic pamphlets of both parties cannot fail 
to impress an impartial reader with the fact that neither was qualified to “cast 
the first stone.” Both were fiercely partisan, and both were unscrupulous in 


8 The cells were inhumanly small, being only 3 feet 3 inches wide and 7 feet long. 
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using statistics to support their cause or damage that of their opponents. But 
both systems were so superior to the earlier contaminating congregate system 
that they attempted to displace that the competition inevitably worked for 
the betterment of penal conditions. 

That Dwight and the Auburn system triumphed in America was not so 
much due to superior ability on his part as to the undoubted advantages in his 
position. The Pennsylvania system had been unfairly discredited by the abor- 
tive experiment at Auburn before it had been put in full operation at Phila- 
delphia. Further, the Auburn type of penal administration required less ex- 
penditure to establish, and the economic arguments for it were, superficially, 
more attractive to the taxpayer than anything that could be said for the 
Pennsylvania system. Added to these advantages was the superior and more 
widespread organization of the Boston Society throughout the country. 

Dwight was a master salesman; he had a deep conviction in the product 
of his choice. Whenever he heard that a legislature was contemplating a new 
penal system, he immediately got on the job to convince them that the Auburn 
silent system was the superior type of discipline. He was well armed with 
charts, statistics, and plans, and he knew how to use them in persuading 
legislative committees to make a wise choice.’ 

The Pennsylvania system had little success outside the state, if it can be 
called successful there. As early as 1834, only five years after it had opened to 
receive its first prisoner, a legislative investigation found many irregularities 
in the methods of administration and cruel and unusual punishments inflicted 
on the inmates. The Quaker warden, Samuel R. Wood, survived this investi- 
gation, which was undoubtedly a complete whitewash, but the subsequent 
records show that many improvements were effected. The following data 
indicate the extent of the adoption, and the dates of the abandonment, of the 
Pennsylvania system in other states: Maryland introduced solitary confine- 
ment in 1809 and abolished it in 1838; Massachusetts authorized it in 1811 and 
did away with it in 1829; Maine experimented with it from 1824 to 1827; 
New Jersey introduced it in 1820, abandoned it in 1828, reintroduced it in 1833, 
and finally gave it up completely in 1858; Virginia introduced solitary con- 
finement in 1824 and all but abolished it in 1833; Rhode Island introduced it 
in 1838 and finished with it in 1844. It will be noted, however, that these states 
usually took over “solitude” from the Pennsylvania reformers without the 
other features that made the system what it really was, viz., prison visiting, 
recognition of the individual as a human being rather than a wage slave, and 
firm kindliness as exemplified by the Quaker philosophy of life. Then too, 

9 The controversy conducted in the reports and publications of these societies can be followed 
in the pamphlets issued by the exponents of the two systems during this period. For an enumera- 
tion of these, see H. E. Barnes, Evolution of Penology in Pennsylvania. Indianapolis: Bobbs-Merrill, 


1927, pp. 177-178. For descriptions of prisons erected in the early nineteenth century, sce earlier 
edition of New Horizons in Criminology, 1943, pp. 526-533. 
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many of these states adopted the system before it had been fully worked 
out in the Philadelphia prison after 1829, and the prisons had smaller cells 
than the Eastern Penitentiary. Except for these few trials of the Pennsylvania 
system mentioned above, the Auburn system prevailed in the early state 
prisons of the country. 

If the Pennsylvania system did not meet with the hearty approval of 
penologists in this country, its originators and promoters could take keen 
satisfaction in the admiration it received from most of the distinguished 
penologists of Europe. The interchange of ideas between penal reformers in 
London and Philadelphia from 1787 to 1820, especially during the heyday of 
the Walnut Street Jail, was described in the preceding chapter. The French 
were scarcely less interested in the movement for the improvement of criminal 
jurisprudence and penal administration that centered in Philadelphia. As early 
as 1794, the Duc de Rochefoucauld-Liancourt published a pamphlet in which 
he praised the reforms effected in the Walnut Street Jail in 1790. In 1827, 
J. M. Charles Lucas, writing on the penitentiary systems of Europe and 
America, called attention to the significant reform movement that had been 
initiated in Philadelphia. 

A more signal honor came when France, in 1831, sent two of her most 
distinguished citizens to study American penal institutions. These commis- 
sioners were the publicist, Gustave Auguste de Beaumont, and the Versailles 
judge, Alexis de Tocqueville. It was on this visit that the latter gathered the 
material for his famous Democracy in America, a work that brought him 
world-wide fame, while the report on the penitentiaries, On the Penitentiary 
System in the United States and Its Application in France (American transla- 
tion, 1833), mainly by de Beaumont, is known only to the few students in- 
terested in the historical aspects of penology. This report was translated by 
Dr. Francis Lieber (1800-1872), Prussian refugee and strong advocate of the 
separate or solitary system. 

The report of the French Commissioners is mainly a survey and analysis 
of the rival experiments at Auburn and Philadelphia. It is calm and judicious, 
not marred by partisanship. The Pennsylvania system was held to be more 
expensive to construct and put in operation, but was regarded as more easily 
administered. The Auburn system was believed to be cheaper to introduce 
and better adapted to productive labor, but less readily and successfully 
administered by the generally mediocre type of officials in prison administra- 
tion. On the relative efficacy of the two systems in reforming of inmates, the 
authors have the following judgment—a keen and subtle bit of penal and 
social philosophy: 

The Philadelphia system, being that which produces the deepest impressions 
on the soul of the convict, must effect more reformation than that of Auburn. 

The latter. however, is perhaps more conformable to the habits of men in so- 
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ciety, anc oz this account effects a greater number of reformations, which 
might be called “legal,” inasmuch as they produce the external fulfillment of 
social obligations. If this be so, che Philadelphia system produces more honest 
men, and that of New York more obedient citizens.!° 


Though they fully appreciated the actual advantages of the Pennsylvania 
system, they inclined to favor the Auburn plan. But they condemned both 
systems as actually operated. “While society in the United States gives the 
example of the most extended liberty, the prisons of the same country offer 
the spectacle of the most complete despotism.””* 

In 1832 England appointed Dr. William Crawford of the London Soctety 
for the Improvement of Prison Discipline as a commissioner to study the 
systems of penal administration in the United States. His report, submitted in 
the summer of 1834, led to the erection of the famous English Pentonville 
Prison in 1842, modeled architecturally and administratively after the Eastern 
Penitentiary. This institution is important in the history of penology, since 
convicts were sent here for a period of 18 months of separate confinement before 
they were transported to the Australasian camps. 

It is not to be assumed that all the penologists in England were favorably 
impressed by the Pennsylvania system. The London Times was outspoken 
against separate confinement.’ Differing radically from Crawford in his 
evaluation of the two rival penal philosophies current in the United States was 
George Combe (1788-1858), Scot phrenologist and philosopher, who visited 
this country six years after Crawford and placed his stamp of approval on the 
Auburn system."* George Ives, British author of A History of Penal Methods 
(1914), refers to Crawford as a “commonplace man of little imagination.” 

The fame of the new American penitentiary systems spread beyond France 
and England. In 1834, Prussia followed their example by sending Dr. Nicolaus 
Heinrich Julius (1783-1862), distinguished professor of criminology at the 
University of Berlin, to study American penal institutions. He remained two 
years and became a thorough convert to the Pennsylvania system, which, with 
the aid of the German reformers, he succeeded in introducing into Prussia 
and many other German states. 

France, apparently dissatisfied with the results of the investigation of de 
Beaumont and de Tocqueville, in 1836 sent two more commissioners, Frédéric 
Auguste Demetz and Guillaume Blouet, to make a further study. They were 
more critical and cautious than either Crawford or Julius, but were inclined 


10 G, A, de Beaumont and A. de Tocqueville, On the Penitentiary System, p. 59. 

11 Ibid., p. 47. 

12 See Joseph Adshead, Prisons and Prisoners. London: Longmans, Brown, Green, and Long- 
mans, 1845 for an excellent account of arguments pro and con. Adshead was an enthusiastic 
admirer of the Pennsvlvania system. 

18 George Combe, Notes on the U.S. of North America During a Phrenological Visit in 1839-40. 
Edinburgh: Maclackan, Stewart & Company, 1841. 
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to favor the Pennsylvania system more decidedly than their predecessors had 
recommended the Auburn plan of administration.“ 

In 1875, France belatedly provided for a more extended application of the 
system upon the recommendations of a Commission of Inquiry under the 
leadership of Baron d’Haussonville; but heavy military demands and the great 
national debt made a complete adoption impossible. 

The system varied as it was applied in different countries. In some places 
it was reserved only for hardened offenders; in others, every prisoner was 
subjected to a period of strict solitary; in still others, separation was applied 
mainly to maintain anonymity only, in an attempt to minimize potential 
blackmail after release from prison. Hoods were accordingly used, and the 
men were exercised in the yards of the prisons in congregate style. Various 
ingenious devices were conceived to keep convicts from identifying each other, 
though they worked in close formation. Contemporary engravings of Penton- 
ville prison show prisoners with their faces covered with visor-hoods as they 
shuffled about in the yard exercising. And in chapel they were kept in coffin- 
like stalls while they listened to divine service. 

Right down to the present time, the Pennsylvania system still dominates 
some of the penitentiary systems of Europe, however diluted in form it may 
be. Holland has only recently abolished it but Belgium and France, for exam- 
ple, still maintain it. 

The critics and champions of the two rival systems were crusaders indeed. 
These partisan gentlemen worked themselves into an almost neo-Platonic 
ecstasy in their effort to set forth the numerous alleged points of supreme 
excellence in their respective systems. 


FURTHER DEVELOPMENTS IN THE PENITENTIARY 


We must not overlook the fact that the reformers and the more enlightened 
administrators were modifying the old regime in many particulars. Even 
before 1870, when the Reformatory ideal was being ardently considered, the 
American prisons were trying out new concepts in the field of treatment, 
inadequate though we may regard them today. The new concept of reform 
(rather than expiation or penitence) was heralded far and wide as a panacea 
for the treatment of criminals. But, because legislatures, when urged to create 
these new institutions, were loath to overhaul the old order completely, the 
new form of rehabilitative treatment was developed to serve young men only, 
and institutions for adult criminals continued to operate under the Auburn 


plan. 


14 F, A, Demetz and G. Blouet, Rapports sur les penitenciers des Etats-Unis, Paris, 1837. This 
report is especially valuable because of its elaborate architectural drawings of the American prisons. 
Blouet was a distinguished French architect, while Demetz was a leading reformer and the 
founder, at Mettray, of the famous system of agricultural colonies or farms for juvenile delinquents 
organized on the cottage basis. 


The Pennsylvania and Auburn Systems leat, 


But there were improvements in the penitentiary system that mitigated the 
monotonous, and often brutal, discipline that was its chief characteristic. 
These came slowly, some of them’ as a concession to prisoners to make dis- 
cipline easier, some arising from the firm convictions of liberal administrators 
here and there throughout the country. The good wardens in America during 
the first 100 years of the penitentiary regime were in the minority, but they 
did exist. A concession to prisoners would be tried out. If it proved successful, 
it was copied in other institutions. The enlightened measures were usually 
harshly criticized by traditionalists. There have always been groups of people 
who criticize progressive penal administration, calling institutions where new 
ideas are adopted “country clubs.” McKelvey notes that, as far back as 1891, 
“hoarse cries were heard against the ‘collegiate and hotel prisons’ ” of that day.” 

We do not know just when the first prison library was instituted, but the 
Philadelphia Prison Society furnished books to the prisoners in the renovated 
Walnut Street Jail in 1790. As early as 1809, the Society placed in its records 
the names of books sent to the prisoners. From the list of titles it is quite 
obvious that no convict would be demoralized by the selection."® Sunday 
schools were introduced at an early date. Chaplains or “moral instructors” 
were provided by legislative act in most states. Compensation for overtime 
work was finally introduced and wages were paid prisoners even in the Wal- 
nut Street Jail following 1790. Pets and flowers were permitted in the Eastern 
Penitentiary at Philadelphia as soon as that institution was opened in 1829. 
Prisoners were eventually permitted to receive mail and write occasional 
letters to approved persons, usually members of their families, but this con- 
cession was generally restricted to first-grade or well-behaved prisoners and 
used as a device to encourage obedience to the rules. From the start, however, 
both incoming and outgoing letters were censored by the prison officials. 
Finally, musical instruments were permitted, which naturally resulted in the 
formation of bands and orchestras. There are few prisons in America today 
that do not boast a reasonably good band or orchestra. In many institutions 
inmates march to and from work and mess to the strains of stirring music 
furnished by their bands. 

Other significant privileges included commutation of sentence, or “good 
time” remission, that is, a reduction of the original time sentence for good 
behavior. The lockstep and degrading prison stripes were finally abolished 
in most prisons, especially in the more progressive establishments. Schools 
were created, and eventually outside teachers were sometimes employed, al- 
though in most prison schools today the teachers are inmates. Trained guards 
and career wardens were brought in to replace untrained political adminis- 


15 McKelvey, op. cit., p. 124. 

16 Some of these titles were: Thomas à Kempis’ Imitation of Christ; Bunyan’s Pilgrim's Progress 
and Grace Abounding; Blair’s Sermons; Young's Night Thoughts; Jennings’ View of Christianity; 
and Dodd’s Thoughts in Prison. 
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trative officers. The stupid silence rule finally passed away in all but a few of 
the more reactionary and repressive institutions. Vestiges of this absurdity, 
however, are found in many children’s institutions. 

These and a host of more recent changes in the discipline of the prison, all 
significant, gradually brought about a new point of view concerning penal 
treatment. We shall have more to say about many of these devices in sub- 
sequent chapters. The enlightened penologists accept these today without any 
thought of criticism, but when they were first discussed many of them en- 
gendered considerable adverse feeling among leaders in state and local poli- 
tical circles, 


CHAPTER XXII 


The Cruelty and Futility of the 
Modern Prison 


THOUGH IT IS USUALLY overlooked in discussions of the cruelty of modern penal 
treatment, it is probable that the most serious and disastrous aspects of the 
prison as an institution are not those that affect the prisoners or prison 
officials, but rather its results upon the public mind. Imprisonment supplies 
the method of carrying out the revengeful spirit of outraged society, which 
thus secures satisfaction for the wrongs, real or alleged, that are brought upon 
it by the offender. Contemporary imprisonment offers a vicarious release of 
the sadistic traits of human beings under approved and seemingly respectable 
circumstances, whereas relatively few individuals would personally and indi- 
vidually find themselves able to carry out, or to admit themselves subject to, 
such obviously cruel impulses.* 

We have seen how the New Jersey and Pennsylvania reformers adopted 
imprisonment because of their humane sentiments that made it difficult for 
them to witness or condone the brutal and bloody methods of corporal punish- 
ment that were universal in the seventeenth and eighteenth centuries. But 
it is probable that the prison, even from its beginnings, has been responsible 
for more agony of mind, if not of body, than the branding-iron or the whip- 
ping-post. Surely ten years of convict life in the average penitentiary produces 
more suffering than 50 lashes with a rawhide whip, and is more degrading 
to the human personality. 

Many persons who know prison cruelty attribute it to the deliberate vicious- 
ness and sadism of wardens, keepers, and guards. There are such brutal 
officials, but it is the institutional and routine aspects of prison administration 
and life, rather than arbitrary personal sadism and depravity, which accounts 
for most of the cruelty and personal demoralization that goes on in our con- 
temporary prisons. 

For a long time, cruel treatment of prisoners was highly logical, and the 
warden performed his duty in making the life of the convict a harsh one. 
The aim of imprisonment was held to be a vigorous discipline for the con- 
victed offender in order to achieve social revenge for wrongdoing and to 
make him penitent, if not repentant. There was some hope, so the theory ran, 


1 Cf, Paul Reiwald, Society and Its Criminals. New York: International Press, 1949. 
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that rigid expiation might encourage a prisoner to reform and thus avoid 
further punishment—the deterrent argument for punishment. So long as 
strict regimentation was regarded as the chief goal of imprisonment, cruel 
treatment of prisoners was to be expected, and no prison official could fairly 
be blamed for his harshness. 

During the last 80 years, however, all enlightened penologists have re- 
pudiated punishment in behalf of curative treatment and rehabilitation. Many 
practical prison administrators have adopted this attitude in theory, and 
nearly all of them give lip service to this ideal. But the actual introduction of 
a prison regimen that is logically compatible with any extensive rehabilitative 
program has been either blocked or largely frustrated by what we refer to 
as the “convict bogey.” By this we mean the public hatred and fear of crimi- 
nals only—or at least mainly—after they have been convicted of crime, It is 
not the criminal but the convict who scares us. The newspapers play this up 
by printing scare headlines when a jail or prison break occurs. Convicts who 
escape are always referred to as “dangerous” or “desperate” or “killers.” An 
interesting bit of prison lore illustrates the pathological fear we have of escaped 
prisoners. It is from Frederick G. Pettigroye’s account of a fire at the Rich- 
mond, Virginia prison in 1865: 


“About ten o'clock,” writes one eye witness, “a cry of dismay rang all along 
the streets . . . and I saw a crowd of leaping, shouting demons, in parti-colored 
clothes, and with heads half-shaven. It was the convicts from the penitentiary, 
who had overcome the guard, set fire to the prison, and were now at liberty. 
Many a heart which had kept its courage to this point, quailed at the sight. 


Fortunately the prisoners were too intent upon securing their freedom to do 
much damage.”? 


It is not the criminal, then, but the convict who scares us. As we have made 
clear in an earlier section of this book, the most serious and dangerous crimi- 
nals are rarely convicted. By and large, it is only the petty and traditional 
criminals who ever get into prisons. Yet the very idea of freeing convicts 
terrifies us. On the other hand, we are not moved to any deep fear of the 
thousands of dangerous criminals whom we know, from newspaper reports, 
to be about us every day. Indeed, if the criminal is dangerous and notorious 
enough, we are likely to flock to a night club to get an admiring look at him. 

Let a man be convicted of even a lesser felony with the brand of a sentence 
put upon him, and he becomes at once a source of terror and hatred. We 
demand that he be kept safely locked in. The convict is invariably regarded 
as a great menace to the community. This attitude avpears more absurd when 
we reflect that all that makes a man a convict is the verdict in a jury trial, 
which we showed in an earlier chapter frequently to have little relation to 


2 In Charles R. Henderson, Correction and Prevention, Vol. Il, “Penal and Reformatory Insti- 
tutions.” New York: Charities Publication, Russell Sage Foundation, 1910, p. 4. 
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the actual facts and seldom to be any conclusive proof of guilt. 

We may well inquire why society is afraid of the convict rather than the 
criminal. The reasons are numerous and complex. The convict is the victim 
of the psychology of the primitive taboo transferred to our time and social 
surroundings. In primitive times, the violator of the law was regarded as one 
who had broken the rules laid down by the gods. Today he is the violator of 
the rules of the herd, which are still popularly regarded as quasi-divine. The 
convict bears the brand of the scapegoat, and, like the violator of taboos in 
primitive days, he must be exiled from the group—in this case by being 
thrown into prison. As a result of the operation of what the psychologists 
call the “projective mechanism,” the convict bears the burden of our own 
sins and in his punishment expiates our sense of guilt. The convict is a marked 
man—a human dog to whom a bad name has been given. In Anglo-Saxon 
jurisprudence, a man is regarded as innocent until proved guilty. Hence, a 
man must be arrested and convicted formally to bear the brand of a criminal. 
There are doubtless other reasons for the prevalent convict bogey, but the 
above are at least representative. 

The convict bogey logically leads to the jailing psychosis and to the idea 
that the prime purpose of a prison is to lock up convicts and to punish them. 
Convicts are the socially branded exiles who must be safely kept from contact 
with society. It is dangerous to unlock them too soon and let them out. When 
they are released, we feel we must avoid them and keep up the sense of oppro- 
brium attached to them. ’ 

The convict bogey is intimately linked up with the whole penal tradition . 
and procedure. Because of it we feel that all convicted men must be sent to 
some penal institution; that the chief duty of the warden and his guards is 
the efficient and endless counting and locking of inmates and the prevention 
of escapes; that the best warden is the one who keeps inmates most safely 
locked up and has the best record for preventing escapes. 

Thus it is the jail psychosis, with its deadening routine of locking and unlock- 
ing of prisoners, that militates against rehabilitation. It is this routine that 
is at the heart and core of prison cruelty today—much more than the sadism 
of a few vicious officials. Thus the routine system is very difficult to eliminate. 
The sporadic cruelty of sadistic officers is occasionally exposed—in some 
jurisdictions where a few intelligent persons know what is happening and call 
attention of the public to the abuses—and such persons, either guards or 
wardens, discharged. Yet, let it be stated here, the writers of this book know 
of wardens who operate what is known as a “tight” prison with much 
routinized brutality. These wardens carry their uninformed public along with 
them by being “good fellows” and by playing themselves up to civic clubs, 
chambers of commerce, and other like organizations, and thus maintain them- 
selves politically for years. 

But in the long run, this evil can be dealt with, It is the system of prison 
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routine, which grows out of the jailing psychosis, begotten of the convict 
bogey, that persists year after year without being modified or eliminated. 

Even earnest administrators who sincerely believe in rehabilitation are 
afraid to introduce a wholehearted program that might bring it about. Re- 
habilitation requires flexibility and experimentation, but these increase escape 
risks and even the most enlightened warden realizes that his work will be 
judged by newspapers, politicians, and the public on the basis of how success- 
ful he is in preventing escapes. Since he makes his living out of his post, he 
does not relish the idea of losing it by any bold adventure in rehabilitation. 
In this manner, humane treatment programs are frustrated and a prison 
routine, wholly compatible with the formally repudiated aim of punishment, 
survives and dominates the prison scene. In the most enlightened system of 
prison administration the officials live in constant fear lest their constructive 
daring be discovered. The better the system the greater their fear. 

Only a few years ago one of the country’s best known and progressive 
penologists, Dr. Miriam Van Waters, was discharged from her position as 
superintendent of the Massachusetts Reformatory for Women at Framingham 
by the Commissioner of Corrections on charges that she was “coddling” her 
inmates. Her regime was simply compatible with some of the newer con- 
cepts held by modern penologists—something the Commissioner could not 
understand. Fortunately the board of inquiry appointed by the governor, 
headed by Dean Erwin Griswold of Harvard Law School, refused to take 
the charges seriously and Miss Van Waters was reinstated. This is one of the 
few cases where enlightened penologists dared to break with traditional 
retributive methods and thus gain disfavor from higher-ups who knew little 
of modern penology. Most of those meeting with this animosity have not been 
as fortunate as Miss Van Waters. 

One of the most relaxed programs ever introduced into a prison is that 
maintained by the Federal Bureau of Prisons at Seagoville, on the outskirts 
of Dallas, Texas but the Bureau hesitates to broadcast its success for fear of 
criticism by traditionalists, On the other hand, the warden who sticks close 
to the conventional routine and prevents escapes will always feel secure in his 
job. Therefore, the whole psychological motivation of prison administration 
encourages routine which is the essence of prison cruelty in our day. 


PUNISHMENTS IN THE PRISON 


The Pennsylvania reformers and others responsible for the modern prison 
system were motivated primarily by a desire to put an end to corporal punish- 
ment. Imposing confinement on the convict was reckoned as a new and suf- 
ficient punishment that would do away with flogging, mutilation, and the 
like. According to the theory of separate confinement, it gave the convict 
small chance to injure himself or his associates, and therefore it was the only 
form of punishment necessary. There is no concrete evidence that the early 
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reformers thought in terms of punishments as they were understood in pre- 
prison days. We now know that solitary confinement, unmitigated, or regi- 
mentation under strict silence were indeed punishment of the worst sort, but 
the ultimate objective envisaged by both the Pennsylvania and New Jersey 
reformers was reformation—not punishment. Punishments imposed on non- 
conforming or recalcitrant convicts, however, seemed justifiable and thus 
were introduced. 

But the altruistic hopes of the reformers were not realized, for almost every 
form of corporal punishment known in pre-prison days was brought over into 
the prison system as a method of enforcing discipline. This was especially 
true in prisons of the Auburn type where the rule of silence had to be main- 
tained and where the convicts worked in shops to make the prison pay for 
itself, Many reports of commissions appointed to investigate unusual punish- 
ments employed in the prisons during the past century—and even now—show 
conclusively that vicious forms of physical torture were and are used in many 
institutions. 

Floggings have been prison practice down to our own times, and deaths 
through over-severe whippings are not uncommon in Southern prisons and 
chain-gangs today. Tying prisoners up by their hands and allowing them to 
hang suspended with their toes barely touching the floor has been a very 
common method of enforcing discipline. The stretcher, akin in principle to 
the medieval rack, was frequently used, The prisoner’s feet were chained to 
the floor and his hands were attached to a rope running through a pulley 
fastened to the ceiling; prison guards pulled on the rope and carried out the 
stretching process. Strapping prisoners to benches, beds, or bars was also 
widely practiced. 

Sweatboxes were frequently used. They were relatively unventilated cells 
located on either side of a fireplace. There were cases reported of suffocation 
of prisoners being punished in these contrivances. Cold baths and the pouring 
of cold water upon prisoners—known as douches—from a considerable height 
have been common methods of prison punishment. The water cure has many 
variations. Even juvenile institutions still use this method of subduing an 
unruly inmate, Girls are stripped and doused in ice water until they become 
tractable. 

For many years in the Ohio penitentiary at Columbus the most dreaded 
punishment was the water cure, described thus by an ex-convict: 


A man would remove his clothes and be strapped in a bathtub and a strong 
stream of water turned on him. As the man was blindfolded he never knew 
when or where he would be hit. This was the most severe punishment in- 
flicted and a man in general came out of it half drowned.* 


3 Charles L. Clarke and Earle E. Eubank, Lockstep and Corridor, Cincinnati: University of 
Cincinnati Press, 1937, p. 70- 
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‘At the turn of the century the Ohio prison was notorious for its fantastic 
methods of punishment, News stories during 1890 told of a special iron cage 
being constructed to house four criminals. The Pennsylvania Prison Society 
wrote to the warden, S. G. Coffin, asking him for an explanation for this 
unusual procedure. Apparently he satisfied the reformers with his reply, por- 
tions of which were: 


The reason is that these men, by their demon-like conduct have demonstrated 
to the mind of everyone who knows anything about their past careers, that 
they have forfeited the right to be treated as ordinary prisoners. 


The warden then proceeded to describe their conduct as well as their crimes. 
His letter continued: 


On account of the dangerous and desperate nature of these four men the 
Board of Managers . . . instructed me to prepare a cage suitable for their con- 
finement. . . . Our theory is that these men are of the same temperament with 
inclinations of the same nature; and for this reason they have a sort of com- 
mon sympathy for each other which exists to such an extent as to prevent any 
effort on their part to commit any depredations against each other. . . . They 
have been confined together for a period of one month and there seems to be 
no indication of disagreement and no signs that there will be any trouble.* 


The story of this cage is graphically told by Al Jennings, notorious train 
robber who wrote of his prison experiences after he was released and had 
turned evangelist. He tells how Warden Coffin had a cage built to house one 
Ira Maralatt, an insane murderer from Cleveland, and cashed in on the bizarre 
exhibit by charging outsiders 25 cents apiece to view him. Manacled by the 
wrist this tragic figure remained in this cage until Coffin resigned and was 
succeeded by Warden W. N. Darby. This official realized the mental condi- 
tion of Maralatt and was responsible for an operation on his brain which 
relieved pressure and restored him to his normal intelligence. Jennings, in 
his account, relates that Maralatt, when subdued by floggings or other in- 
human treatment, was often sponged off by Sidney Porter, the great short 
story writer who served a term in the Ohio penitentiary at the same time and 
who, under the pen name of O. Henry, learned to write while in the prison.” 

Unruly prisoners have often been condemned to wear an iron yoke or heavy 
collar. Within the first three months after the first convicts were received 
at the Charlestown, Massachusetts Prison (in 1805), the board of visitors 
voted that the superintendent should provide collars or rings to be worn by 
such prisoners “as shall discover a disposition to escape.” The “Oregon boot,” 


4 From the Minutes of the Society, July 27, 1899. 

5 See Alphonse Jennings, Through the Shadows with O. Henry. New York: H. K. Fly Com- 
pany, 1912, Chapter XIX. Jennings tells another interesting story about a safe cracker, Dick 
Price, who was the original Jimmie Valentine. known in song and story for his exploits in 
opening safes. 
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an excessively heavy leather footgear, was placed on those who attempted 
to escape. Guards carried “loaded” canes, a sort of elongated blackjack, for 
protection. Such a weapon could be used wherever the custodial officer 
thought it necessary. In the early Georgia penitentiary, discipline was en- 
forced by punishments of which we now know nothing but their grim names: 
cow skin, slue paddle, and wooden horse. The strait jacket, too, was uni- 
versally used during the last century. 

Humiliation was one of the main objectives of early penal treatment. One 
reason for prison stripes was to degrade the convict. This form of garb was 
introduced in New York prisons in 1815. Convicts in some states were obliged 
to wear garish clothing of varying hues. In Massachusetts the clothing was 
half red and half blue for first offenders; second timers wore red, yellow, and 
blue; and third termers a costume of red, yellow, black, and blue. Conspicuous 
clothing makes escape more difficult. Even today, in some children’s institu- 
tions, certain types of coarse clothing are worn which are unmistakable to 
those who live nearby and assist in hunting runaways. The shaving of heads 
or of just one-half of the hair was and still is used to aid in preventing escapes 
or, at least, in making re-capture easy. 

The use of the dark or isolation cell—the hangover of the medieval dun- 
geon—known in prison parlance as Klondike, is probably the most uni- 
versally used prison punishment in the history of American penology. The 
ingenuity of the twentieth century has devised this modern Klondike. A 
separate building, usually isolated from the general prison population, houses 
the recalcitrant inmates for periods from one day to many weeks. These 
cells are devoid of such necessary comforts as chairs, beds, and lights. In 
Philadelphia in 1938 four convicts in Klondike in the Holmesburg (Phila- 
delphia County) Prison died after a vicious heat treatment. Twenty men were 
placed in these cells during an unusually hot period in August. The heat 
was turned on and they suffered the most excruciating torture. 

Not all Klondikes experience such a tragedy as that in Philadelphia. But 
the dark cell, being the “secret place” of the prison house, is the unhappy 
abode of hundreds of prison inmates every year in many institutions. Some 
men are kept in these gloomy places for months on end. For instance, the 12 
prisoners who escaped from the Canon City, Colorado prison during a blizzard 
in December 1947, upon recapture, were clamped into an isolation block where 
they stagnated for months, with but one-half hour daily exercise. What to 
do with a rebellious prisoner bedevils all wardens, but a sustained sojourn in 
a punishment cell is definitely not the answer. The excessive use of Klondike 
is a grim example of what is known by penologists as “dead end” penology. 
Resorting to it for long periods of time is an excellent illustration of the total 
lack of imagination and an outmoded type of prison administration, all too 
current in most of our prisons. 

Some years ago harrowing tales came out of Texas relating how prisoners 
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in the various prison camps subjected themselves to the most extreme mutila- 
tions. In 1935 the Houston Press told of several convicts cutting off their legs 
with axes. This was done to escape brutal beatings administered by sadistic 
guards. One emaciated convict, No. 79,391, cut off his leg because “he was 
wholly unable to do the work assigned him” due to a previous appendix 
operation. He had been beaten before and had a terrifying fear of the “bat.” 
Another prisoner, No. 91,530, broke his leg. On being reproached for his 
self-mutilation his only reply was that “he could not bear the pain caused by 
the lash and that he had rather die than have another whipping.”® 

The Texas legislature abolished the “bat” in 1941. It was not until 1947, 
however, that a new dispensation began seriously to clean up the Texas prison 
system. Many reforms were undertaken, but the state has a long way to go 
before it can take its place in the front ranks of progressive penology. In 1950, 
for example, the prison board sanctioned a rodeo in the city of Dallas in 
which all participants were prisoners, Several thousands turned out to get a 
vicarious thrill watching convicts in striped prison garb tussel with wild 
steers and bucking broncos. The show was billed as “Tough versus Tough.” 

A news dispatch in February 1951 from the Louisiana prison at Angola 
states that 31 “disgruntled” convicts cut the tendons of their legs so they 
would not be obliged to work. These men gave as the reason that the prison 
was rife with brutality. This was denied by the warden who stated that the 
mutilation was merely a plot to get rid of him. 

A vicious regime involving cruel floggings in the Kilby prison in Alabama 
was exposed in 1947 by Hugh Sparrow, a courageous reporter of the Birm- 
ingham News.’ This account substantiates the charges made against Ala- 
bama’s prisons by Haywood Patterson, one of the Scottsboro boys, whose bitter 
story will probably not be believed by many of its readers. Few more tragic 
books have ever been written.’ These exposures prompted a clean-up of the 
state’s prisons. 

Here we have a bird’s-eye view of punishment devices in use throughout 
the prisons of the country. If the reader is still unconvinced of the present 
prevalence of corporal punishment, here are data from the Attorney General's 


Survey of Release Procedures, published in 1940, the latest overe]! reports 
available: 


Corporal punishments persist in twenty-six states. In seventeen prizons, 
whipping with a strap or a lash is used. These include the prisons in Alabama 
(Kilby and Speigner), Arkansas, California (San Quentin), Colorado (Buena 


ê From a report entitled “Deep Secrets Behind the Gray Walls,” Dallas, Texas, 1941. Self- 
mutilation is an old practice in prisons. For a psychological study of the practice see Rupert C. 
Koeninger, “What About Self-Mutilation?” Prison World, March-April 1951, pp. 3 ff. 

See Reader’s Digest, October 1950, for an account of the disgusting conditions in Alabama's 
pn 1SONS. 


8 Haywood Patterson and Earl Conrad, Scottsboro Boy. New York: Doubleday, 1 50. 
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Vista and Canon City), Delaware, Indiana (Pendleton), Kentucky (Eddy- 
ville), Louisiana, Mississippi, Missouri (Algoa Farms and Jefferson City), 
Tennessee (Brushy Mountain and Nashville), Texas (Huntsville and camps), 
Virginia (Richmond and road camps). The number of strokes reported for 
whippings varies from 1 to 25.° 


It is startling to read in this report that in Eddyville, Kentucky, sex perverts 
are “required to whip each other.” 3 

Now, ten years later, floggings may not be resorted to in some of the 
prisons but man’s ingenuity to invent new techniques and machines of 
torture is notorious; thus we are none too optimistic that devices of the type 
mentioned above have been eliminated. True, there are many institutions 
where no physical brutality exists but even in most of these the spirit of 
force is translated into psychological cruelty. In one large prison, for example, 
men undergoing discipline are marched into the dining room when the men 
are in mess and forced to stand in one corner without food; this is repeated 
at several meals. 

The reason that the public does not hear more often of these repressive 
measures is that the lone recalcitrant inmate has no opportunity to be articu- 
late, and that when intense physical torture is applied up to the acute danger 
point, it is usually stopped in time to give the victim medical attention. It is 
only when the administrative officers go too far, through ignorance or some 
oversight, and a casualty occurs, that the public learns of the cruelty. One 
warden stated not many years ago: “Of course I use the blackjack, but I use 
it correctly.” He meant that he employed it so that the clubbing left no tell- 
tale marks. 


The Guards 


Books by students of the prison problem and by prison inmates attest to 
the fact that most prison posts fall to a rather inferior grade of men, usually 
through the spoils system of politics. To make matters worse, salaries are low 
and the nature of the work is most unattractive to persons with any ambition 
at all, so that few competent persons apply for custodial jobs. 

Starting, then, with an inefficient and ignorant type as the basis of prison 
personnel, we have to add the inevitably degrading and brutalizing aspects 
of the day-by-day job. As we have seen, the primary function of the prison 
warden is to act as an efficient jailer. It is not a part of his actual task to bring 
about the reformation of the convict, except as this all too rarely may be 
produced by the miseries of imprisonment and the lack of normal comforts. 
The success of a warden is measured almost exclusively by the extent to which 
he assures a minimum of escapes, of friction, and of scandal. 

To achieve this result he naturally falls back on the most rudimentary dis- 


9 Vol. V. “Prisons,” p. 122. 
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cipline and regimentation. He relies almost entirely upon rules and coercive 
procedure. This prevents nearly all sympathetic human contact with inmates 
of the prison, develops a purely mechanical spirit that brutalizes both the 
officials and the prisoners, and creates a fatal antipathy between them. This 
severe regimentation, so widely different from the life of freedom to which 
the prisoner will ultimately be restored, is the worst possible preparation for 
that freedom and the responsibilities of citizenship. 

The good warden and good guards, in the eyes of the public and the state 
legislators, are those who prevent escapes. Even in juvenile reform schools, 
the worse offense for an inmate is to run away, and guards in these schools are 
almost frantic when a child is missing from the evening count. Inhumanity 
inside a prison is of little importance, short of a public scandal. A head may 
be broken, but never a lock. 

Prison authorities develop this lock psychosis. Numbering, counting, check- 
ing, and locking make up their routine. Their mental habits revolve around 
this ambition to keep their prisoners securely locked up and accounted for. 
Considerations of reformation and humanity evaporate in the face of this 
all-encompassing anxiety. 

Then a crisis of unusual magnitude occurs as, for example, the great prison 
fire in the Ohio penitentiary in 1930 when 300 lives were lost, partly through 
delay in releasing prisoners from their cells. This was perhaps the worst 
prison tragedy that ever occurred in a prison.° Such an occurrence demands 
a sudden reversal of all this locking and counting routine. It calls for inde- 
pendence and resourcefulness—strange attitudes to the jailers. In the Colum- 
bus holocaust, the locking-up crew made a poor rescue party. The convicts 
showed far greater originality and ingenuity than the guards. The guards 
were temporarily stunned at the prospect of unlocking the cells and allowing 
the prisoners freedom in the yard. It was not that they wanted to see human 
beings burned or suffocated. They were merely paying the penalty for wrong- 
headed attitudes and stupid habits that could not be instantly thrown off in 
the time of emergency. 

There may be found in the 200 or so penal institutions in this country many 
efficient, progressive, and sympathetic wardens who actually understand the 
psychological handicaps of both the prisoner and the guard. In recent years 
there has been an effort made to staff some prisons with a higher type of per- 
sonnel, particularly the federal prison system and a few of the more pro- 
gressive states, notably California, New York, and New Jersey. Standards 
have been raised and examinations, with subsequent personal interviews, and 
later, in-service training courses, have improved the general average of ad- 
ministrative staff. 


But the prison tends to warp the personalities of staff members because of 


10 For an account of this tragedy, see James M. Winning, Behind These Walls. New York: 
Macmillan, 1933. 
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the unnatural life they lead. They are scarcely more free than the prisoners 
they guard. Professor Frank Tannerbaum says of the degrading effects of 
the prison upon personnel: 


There is something unkindly about the American prison. There is some- 
thing corroding about it. It tends to harden all that come within the folds of 
its shadow. It takes, kindly, well-intentioned people and makes them callous. 
. . . In some inexplicable manner the prison “gets” not only the prisoners but 
the prison guards as well.** 


The average prison guard’s life is minutely charted for him when on duty. 
“A guard is required to watch a prisoner at least as closely as the prisoner 
watches him. Whenever an officer or prisoner comes within sight of a guard’s 
post, such guard will immediately get up, if seated, and move around, so that 
the officer or prisoner may see that he is awake and on the alert. Guards must 
not read books or papers while on duty, or have them in their possession. 
When off duty, guards must not discuss penitentiary affairs or become a 
source of information pertaining thereto.” 

What has been said here about the personnel of men’s prisons applies to 
women’s institutions as well. Few women who possess the finer sensitiveness 
of their sex hold positions in penal institutions for long. The average matron 
in a reformatory is sex-starved, soon becomes embittered at her worldly fate, 
and takes out her revenge on the inmates. 


The Prison Code 


What we have described above emphasizes two glaring features of the 
modern prison: the low grade personnel, guards and wardens alike, and the 
traditional conflict between convicts and administrative officials. Both inmates 
and keepers are frustrated, and members of both groups act the part of frus- 
trated beings. Both groups build up techniques and methods to block each 
other in everything they do. It might be called a devil-inspired game of con- 
flict. Prison parlance calls this conflict “the code.” 

On the one hand, guards and wardens make interminable rules, merely to 
deprive the inmates of freedom of expression. The natural reaction of the 
convicts is to break these rules with as much cunning as possible. The prison 
code permits no one but a rat to squeal on another inmate. So the guard must 
get his man, even if he makes a mistake and singles out an innocent person. 
This unfairness, practiced in almost all prisons, piles up further resentment 
among the inmates. 

Collusion, or anything more than a casual contact of two or more inmates, 
is tantamount to plotting against the administration. The warden is under 
constant pressure from the public to have the prison run without rioting or 


11 Frank Tannenbaum, Osborne of Sing Sing. Chapel Hill: University of North Carolina 
Press, 1933, P- 3- 
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sit down strikes. Hence, any indication that the inmates are ganging up, even 
though the action is only the normal desire to form a primary group, is 
frowned on. When there is any sign of ganging up, the men are separated 
and placed in different parts of the prison. 

As we have seen, the guard is almost as much a prisoner as the convict. 
Often he has little status outside the prison. His job within the institution 
supplies this status, so he must feed upon the situation, abnormal though it is, 
to obtain a degree of inflation. 

The “social distance” existing between the administrative staff and the 
convicts is admirably described by Weinberg in his analysis of the prison 
community: 


The officials, especially the guards, regard the convicts as “criminals after all,” 
as “people who can’t and shouldn’t be trusted,” and as “degenerates who must 
be put in their place at all times.” “You can’t be too easy with them,” states one 
custodian. . . . “They're on the go to put one over on you. They don’t think of 
us when they try to get over the wall.” “There must be something wrong with 
every man here,” states another, “else he wouldn’t be here. They're scheming 
all the time, soon as you give them an inch, That’s because there’s something 
wrong with every one of em.” Convicts are considered “born bad,” as mentally, 
emotionally or morally deficient. Their only language, “the language they 
understand, is punishment.” Attempts at rehabilitation usually are considered 
as futile. In exceptional cases, only in cases where the inmates are “not really 
convicts,” reform does occur. Prisoners are “unfit, failures,’ and hard men 
without human feelings. They are considered calloused because they were un- 
able “to make their way in life like honest folk.” Hence they become recalci- 
trant, they must “be softened and broken” to get them “back in line.” They 
are thought of as unintelligent and lazy, and, consequently, they stall in their 
work at every opportunity. Further, those with abilities usually have other un- 
desirable qualities to offset their merits. . . . 

Because they are unable to care for themselves, they must be held under 
leash. Because they are “wild” and uncontrollable, they require the sternest 
measures of discipline. Homosexuality is almost considered “natural” among 
inmates. As one custodian claimed, “It’s in them. I couldn’t believe it could 
happen till I saw it, and I had to give them both the hole.” The “punk” and sex 
pervert are thus natural products of a degraded group and “prove” that the 
convicts are depraved and animalistic, for they resort to practices abhorred by 
conventional persons. Hence, “to act like an inmate” indicates disagreeable 
appearance, Convicts in their dress, speech, and walk are “different.” They are 
enemies of and outcasts from society. Resultantly, they diverge from noncrimi- 
nal persons in all the above-mentioned characteristics.1? 

It naturally follows that the “cons” counter “the repressive measures of the 
administration by condemning them and by intriguing against them.” The 


12, Kirson Weinberg, “Aspects of the Prison’s Social Structure,” American Journal of 


Sociology, March, 1942, pp. 717-726; excerpt from p. 721; direct quotations are from guards 
and other officials. 
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convicts say in effect: “Have nothing to do with a ‘screw’ (guard); tell him 
nothing; take no favors from him.” Many prison-wise “old timers” even dis- 
courage newcomers from participating in rehabilitative programs, such as the 
musical aggregation, hobby shop, correspondence courses operated by the 
school, or discussion groups. 

Although progressive administrators have been attempting to break down 
this hostility, little cooperation has come from inmates. But the inmates are 
beginning to recognize the childishness of their attitude. In the At/antian, a 
progressive magazine published in the federal penitentiary at Atlanta, Fred 
Ellis points out the absurdity of the “convict code.” He states that it was 
justified in the old days when prisons exploited prisoners and treated them 
as cattle but he maintains that such enemy psychology defeats the prisoner 
today as well as minimizes the effectiveness of the rehabilitative effort of the 
staff. He calls upon the inmates to discard this outmoded code and to work 
with the administrative staff in making the prison a more bearable place.’ 


i 3 : í 


Inmates’ “Yard Out, 


” San Quentin, California, Prison. 


There are many honest attempts by penal administrators, both in adult and 
juvenile institutions, to get away from the sterile atmosphere that breeds 


18 “The Shift of Time,” The Aflantian, winter issue, 1949-1950, Vol. VIII, No. 4. This is a 
very significant article, perhaps the first of its kind, 
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brutality and frustration, and to substitute objective methods in treating in- 
mates. Many are dedicating their lives to this daily task; and, especially in 
recent years, many college trained men and women are turning to the cor- 
rectional field as a career. The professional staffs of penal institutions have 
banded together in recent years in what is called the Correctional Service As- 
sociates. Their objectives are to improve standards, provide a clearing-house 
of ideas, and to dignify the atmosphere of institutional life for personnel. In 
most states, however, politics or a rigid civil service regime make it difficult 
for enthusiastic or capable persons to secure positions, Little has been done 
for the lower echelons of prison personnel, such as guards and maintenance 
workers. 

Even where such positions are available and capable personnel is encour- 
aged, the labor turnover is high because institutional life is deadening. World 
War II made serious inroads on prison personnel. So long as the prison is set 
apart from community life, personnel with vision will avoid it. Even intel- 
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San Quentin Flower Garden. 


ligent staff members must live a normal life. State laws that require officials 
to be residents of the state are another barrier. 

The psychology of prison cruelty, we may sum up, evolves from the 
custody or jailing psychosis of untrained and unimaginative officials, The 
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clash between this complex and the desperation of the convicts that flows 
from it produces a conflict that is never resolved into anything more than 
armed neutrality. 


HOW PRISONS DEMORALIZE THE CONVICT PERSONALITY 


We usually assume that imprisonment is an enormous advance over trans- 
portation and corporal punishment. If one examines, however, the actual 
nature of the penal institutions and prison discipline of the last century he 
may be led to doubt whether the contemporary prison is really any improve- 
ment over whipping-post, stocks, and deportation. None of these three to 
any great extent contributed to the permanent degradation and disintegration 
of the personality of the individual punished. He was humiliated, but he was 
not stigmatized in perpetuum as by a prison experience. The present penal 
and reformatory institutions almost invariably tend to make the inmate much 
more of a menace to society than he was before incarceration. 

Theoretically, a prison may be intended to promote the reformation of the 
criminal, but in the light of its practical methods and actual operation probably 
nothing more ineffective or vicious could be devised as a method of protecting 
society from the depredations of the antisocial classes. Almost everything that 
could possibly contribute to the debasing and demoralization of the human 
personality characterizes present-day prisons and the contemporary methods 
of penal administration. 

The basic question is whether we desire to punish convicts or to reform 
them and to train decent citizens. The two things cannot be done together. 
Punishment and reformation cannot be made twins in any system. The pres- 
ent prison is, as we have shown, an admirable place in which to inflict brutal 
punishment, whether it be physical or mental. It is the last place in the world 
in which to expect reformative influences to be created and applied. 

Our penal institutions not merely do not reform the criminal—they are 
actually training schools of crime. A youngster sent to a juvenile institution 
by some short-sighted judge “to teach him a lesson” and “to get some sense 
in his head,” obtains his elementary instruction in criminal methods. His 
secondary school and his undergraduate collegiate career are passed in the 
state reformatory, where he has been sent “to teach him a trade” to become a 
useful citizen, These reformatories are populated by late adolescents who 
have been small town nuisances and now have been changed by the contacts 
and routine of the institution into disillusioned “tough guys” familiar with 
all the ropes incidental to a life of crime. In addition they have become em- 
bittered against society. After discharge, the individual goes forth as a journey- 
man criminal, having won his spurs in antisocial conduct. If he is alert and 
well endowed by nature, he may avoid arrest and continue his criminal career 
with no important setback. If, however, he is lacking in intelligence and 
adroitness, or is a victim of bad luck, he moves on to state prison to start his 
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graduate work in the field of crime in the prison seminars, under the greatest 
specialists available for his instruction in the ways of committing crime and 
avoiding arrest. He leaves prison not only a more competent criminal but 
an even more embittered man. 

The conviction is shared by most penologists, and by many of the best 
informed judges of the country. It is amazing how our penal institutions con- 
tinue to persist, for the prison, despite minor superficial improvements, repre- 
sents a chaotic intellectual bankruptcy and must eventually be eliminated. 

The prison regime brings into play a large number of disastrous influences 
that constitute a vicious circle. It would put the most severe strain upon even 
a thoroughly normal person, but it actually operates on those who are mostly 
physically or mentally abnormal or subnormal upon commitment. These 
emotionally unstable persons are denied in prison the assertion or enjoyment 
of the more important and basic human urges and impulses. Normal socia- 
bility is severely curtailed; self-assertion is practically denied; interesting work 
is rarely provided; play and recreation, if existent at all, are grotesquely inade- 
quate, for play space is limited and there is no variety of games. For instance, 
in many prisons where playing cards are taboo, the inmates play dominoes, 
day after day. Cards are not permitted because they may be used for gambling. 
Yet gambling with dominoes is tolerated. 

The natural outlet for the sex drive is totally denied in the modern prisons, 
though sex cravings are abnormally strong because there is a blocking of the 
forms of emotional and intellectual expression that might drain off or sub- 
limate such desires. An example of this came to the attention of one of the 
writers a few years ago in the Huntingdon Reformatory in Pennsylvania. The 
deputy warden had found a number of well-executed paintings of nude 
women in a boy’s cell. Asked what disposition of such a case would be, he 
replied that the boy would be punished. The opportunity for constructive 
rehabilitative work was missed. The boy might have been encouraged to 
supply paintings on a variety of subjects for the institution. Prison had forced 
him to keep his mind on sex—and then had punished him for it. 

In order to get some vicarious sex catharsis many men in prison plaster 
their cell walls with pin-up girls cut from magazines. It is always interesting 
to note the attitudes of wardens regarding this practice. Some wardens—and 
otherwise progressive ones too—frown on it while others humor the men by 
permitting it. There is no consistency. 

y The effects of all these abnormalities and abuses of prison life are greatly 
intensified by the regimentation and cruelty inevitable in conventional prison 
administration today. Hence, prison life results in various types of explosions 
such as psychoses, neuroses, sex perversions, general physical and moral dis- 
integration, and sporadic insurrection. No understanding can be expected 
from the average warden, since these problems are beyond his intellectual 


grasp. 
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Nor can any sympathy be hoped for from the majority of those outside the 
walls, since the prison is society’s machinery for collective vengeance. Through 
it the individual citizen gets a vicarious satisfaction, experiencing a pleasant 
indirect and symbolic release of the cruel and sadistic impulses that he could 
scarcely apply in direct contact with another individual. This perverse emo- 
tional motivation of the average citizen cannot be too greatly emphasized. 
It renders him unfavorably disposed toward any proposal for improving the 
situation, and this makes it very difficult to break into the vicious circle and 
bring about any significant and permanent advances and reforms. 


The Monotonous Prison Routine 

Let the reader imagine himself isolated from his family and friends and 
restricted to the one block on which his home is situated. Let him further 
imagine himself unable to cross the street, go uptown, use a telephone, send 
or receive mail more often than once a week, eat good food with occasional 
delicacies, read newspapers, and listen to more than one or two radio pro- 
grams day in and day out. Then he may vaguely approximate what a prisoner 
must relinquish when he enters a penal institution. Let him further contem- 
plate a situation in which he rarely makes a decision himself, where he will 
never see a door-knob, not to mention grasp one; where one never opens a 
door himself or walks downstairs without permission. No matter how he may 
ponder this picture, he cannot imagine the vicious restrictive situation that 
confronts the offender when he goes to prison."* 

Most of the books written by those who have endured an extended prison 
sentence comment on this lack of freedom, on the sheer monotony, and on 
the emphasis placed on the petty and arbitrary ways of doing things in prison. 
The mere business of tidying one’s cell each morning becomes a disgusting 
ritual, the more so because in some institutions the procedures are the reverse 
of those found on the outside. 

Victor Nelson, in his Prison Days and Nights, has given us a bleak picture 
of the daily routine of the prison. He describes the insipid and unpalatable 
meals, the “bucket brigade,” the march to and from the prison shops, 
“yard-out,” and the endless “count.”*” 

The annoyance of unsanitary and obsolete plumbing is still found in many 
institutions. In Sing Sing Prison, the notorious “bucket brigade” was, until 
recently, an integral part of the routine of every prisoner for the first six 
months of his incarceration. The state of New York clung to the historic 
monstrosity of the old inside cell block erected by the first warden, Elam 


14 The reader is referred to an article by Warden John C. Burke of the Wisconsin state prison 
at Waupun to see just what a modern—and progressive—prison is like: “Sure You Do,” Proceed- 
ings, American Prison Association, 1949, pp- 3-10. This is one of the most revealing pictures of 
prison life extant. 

15 Victor Nelson, Prison Days and Nights. Boston: Little, Brown, 1932. 
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Lynds, in 1828, long after it had been condemned. It was composed of six 
tiers or galleries of 100 cells each, all of them hewn out of solid rock. The 
cells were without plumbing, without toilets. As long ago as 1913, this in- 
famous cell block was condemned by a commission as unfit for human habita- 
tion, but it persisted for many years like many another antique. 


Maximum-Security Inside Cell Block at Federal Reformatory, Chillicothe. 
The Food 


When the occasional outsider visits the average prison, he is usually guided 
to the kitchen and the dining room, where he is impressed by the shiny steam 
tables and other paraphernalia installed to feed a large number of persons, He 
sees a sample menu that he usually pronounces “pretty good”—for convicts, 
at least. His guide takes him to the bakeshop and he smells the bread. Bak- 
ing bread always has a pleasing aroma. This part of the tour is merely a part 
of the traditional window dressing in all prisons, Nevertheless, it is the food 
and the methods used to dish it up and serve it that cause much of the dis- 
content among the inmates. Prison food is usually of inferior quality. And 
besides, the unattractive means of serving it and the exclusion of conviviality 
from the meal remove almost all of the desirable psychic exuberance associated 
with taking food, 

In the more up-to-date prisons the food is usually served in cafeteria style 
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with the men marching by the steam tables and going thence to a regularly 
designated seat, filling up the benches in strict order. To sit where one pleases 
is strictly against the rules in most prisons. In the older style prisons, where 
the food is served on the tables it is likely to be cold before the men arrive 
in the dining room, The “plate” is frequently a large pan with small compart- 
ments to hold the various vegetables, very unattractive and cumbersome. In 
many of the older and larger prisons the men are obliged to eat with only a 
tablespoon, Seldom are they served meat except in the form of stew or hash. 
Food is usually seasoned before it is served but in some prisons “community” 
salt boxes are on the tables, each man sticking his often dirty fingers in the 
box to procure a “pinch” of salt. 


Mess Hall, San Quentin, California, Prison. 


Prisoners spend much of their time talking about the food. A piece of pie, 
a cup of coffee, some extra dessert—all loom large in their humdrum world. 
Fights among inmates are often precipitated over an extra cup of coffee. The 
dining room is, in fact, the place where many prison riots originate. The off- 
cials know this and take every precaution. Donald Powell Wilson, in his My 
Six Convicts, a revealing commentary on modern prison life, says: 


There are two sounds in a penitentiary. that strike cold terror to the most 
initiated. One of these is the mass silence of the men when trouble is brewing. 
The spectacle of a thousand men at the table making no sound in the hall 
except the unavoidable clatter of dishes creates a suspense that is paralyzing. 
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The other is the noise riot, when the men are locked in their cells, but stand 
shaking their cell doors, smashing plumbing, and shouting all through the 
night. It is a sound that makes a brave man quake. 


Inmates are usually allowed only a minimum of time to finish their meals— 
twenty minutes or less. They must not break line while entering or leaving. 
In one otherwise progressive prison, a guard is stationed in a specially con- 
structed balcony well supplied with tear gas that the convicts know will be 
turned on if rioting begins, In another prison, the dining room is a large cage 
of iron bars. The men, after procuring their food from the steam tables, march 
into this iron-barred cage, and the gates are locked. No guards are inside; only 
convict waiters. As the inmates march out, eagle-eyed guards count the pieces 
of cutlery as they are dropped into a large tray, for these are dangerous 
weapons in a prisoner's possession. 


The Multiplicity of Rules 

The human animal, the convict, denied nearly every phase of a normal 
expression of his personality by this insidiously monotonous routine, is still 
further rendered “safe and secure” through an elaborate scheme of regimenta- 
tion and rules that are designed to simplify the task of the guards. 

Let us look at a list of offenses for which prisoners may be punished in the 


Idaho State Prison: 


Altering clothing 

Bed not properly made 
Clothing not in good order 
Communication by signs 
Defacing property 
Dilatory 

Dirty cells or furnishings 
Disobedience 

Disturbance in cell house 
Fighting 

Hands in pockets 

Hands or face not clean 
Hair not combed 
Impertinence to visitors 
Insolence to officers 
Insolence to foremen 
Insolence to fellow prisoners 
Inattentive in line 
Inattentive at work 


Laughing and fooling 


Loud reading in cell 
Malicious mischief 

Not out of bed promptly 
Not at door for count 
Not wearing outside shirt 
Not promptly out of cell 
Out of place in shop or line 
Profanity 

Quarreling 

Shirking 

Spitting on the floor 
Staring at visitors 
Stealing 

Talking in chapel 
Talking in dining room 
Talking at work 

Talking from cell to cell 
Talking in corridor 
Throwing away food 


18 Donald Powell Wilson, My Six Convicts. New York: Rinehart, 1951, p. 141. 
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But this penal institution has not begun to cover all the possible infractions 
of law and order. Here are others from lists in other rule books: “aiding 
in escape, arguing, assault, at large without a pass, attempt to escape, bad 
work, bribery, carelessness, cheating at studies, coat not buttoned, crookedness, 
crowding another inmate, destruction of state property, disorderly conduct, 
drunkenness, escape, forgery, gambling, hiding out, immorality, injuring 
library books, loitering, lying or deceiving, mailing out letters irregularly, 
making home brew, malingering, mutiny, passing note or letter, possessing 
weapons, possessing money, possessing unauthorized articles, possessing tools 
or clothing, possessing lewd art, refusing to work, refusing to talk, replying 
when corrected, smoking when not allowed, talking or passing tobacco to men 
in punishment cells, talking in line while marching, talking in dining room, 
threatening an officer, vile language, writing unauthorized letters, writing 
improper letters.” And two prisons actually add “unbecoming conduct not 
above mentioned.”"* 

Some rules are inevitable in any situation where large groups of people are 
congregated. A few well-chosen rules are necessary in institutions but they 
should be the product of a slow evolutionary process, Many transgressions 
against institutional routine were not anticipated, hence, when a specific type 
of overt behavior exploded, the administration had to insure against similar 
outbursts by making a rule. 

Tt has been demonstrated that a penal institution can be well operated with- 
out many rules and regulations. Many nuisance prohibitions deal with the 
obvious, such as “be courteous,” “be prompt,” and “don’t spit on the floor.” 
Many such asinine injunctions could be eliminated immediately. 

It is plain that many rules cannot be abolished so long as inmates are not 
permitted to act like human beings with normal interests and motivations. 
In a prison that clings to the silence rule—and there are some—prohibitions 
against speaking in line, in the shops, and in the cells must be conspicuously 
displayed. The more repressive the philosophy of the penal institution, the 
more rules there will be. By the same token, the more advanced and pro- 
gressive the institution is, the fewer rules will be needed. For example, in the 
Norfolk Prison in Massachusetts under its first warden, Howard B. Gill, 
there were no printed rules for inmates. Upon entrance, the prisoner was 
instructed in the institutional routine and told orally what was expected of 
him. He was apprised of the two fundamental regulations that governed both 
officers and inmates: “No Escapes” and “No Contraband.” Other institutions 
of the reformatory type find it much easier to handle men by changing the 
old-style rule book to “Helpful Hints to New Arrivals,” with less emphasis 
on punishments for violating rules and more emphasis on adjustment to the 
routine and purpose of the institution. š 


17 Attorney General's Survey of Release Procedures, Vol. V, “Prisons,” pp. 110-111. 
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Effect of Monotony and Routine on the Prisoner 


Resourceful administrators have done much to relieve the devitalizing 
monotony and regimentation of prison life by providing facilities for the pur- 
suit of avocations, hobbies, and various types of recreation. Prison libraries, 
while poorly stocked as a rule, are a blessing for those who can intelligently 
use them. Jan Valtin, author of the best seller, Out of the Night, improved his 
time while in San Quentin, by using the library facilities. In addition, bands, 
orchestras, movies, and radios help relieve the humdrum of living inside the 
walls, but in the best institutions these facilities merely take up the slack. 

At best, prison life tends to be deadly to the average human being. His 
vitality is sapped, his sensibilities are deadened, his “soul” is warped. Many 
become “stir simple,” which is prison slang for the onset of some neurosis. 
Many men go to pieces under the strain and must be locked up. Modern 
penology recognizes the importance of prison psychoses as a legitimate area 
of study today.** 

Surly words between inmates over the slightest incident are magnified out 
of all proportion to their meaning or significance. Enmities, feuds, and gang 
warfare result from trivial situations and make the inmates’ lives a hell in 
reality. The individual prisoner often develops unwarranted suspicions of his 
cell-mate, the guards, the warden or deputy, the chaplain, or anyone. During 
his spare time, usually at night, when lying on his cot, he wonders about his 
friends outside the walls, his wife or sweetheart, and imagines her unfaithful- 
ness. Such thoughts drive him temporarily mad. He lives a life of utter 
frustration. He may even try suicide. If the prisoner had any spirit when he 
entered the prison, it is often completely broken after months of this deaden- 
ing routine. This is a serious indictment against the prison but it can be sub- 
stantiated by any student of penology. 

Such feelings of utter futility, shared by nearly all the inmates of a penal 
institution, encourage conspiracies to escape. In the minds of many inmates 
escape looms large, even though carrying it into actual execution may never 
be realized. But it is interesting to contemplate, It furnishes the prisoner with 
excitement to spend the hours planning a break. The public cannot blame 
men for attempting to escape from this sort of life. It is only surprising that 
more attempts are not made. To many behind prison walls, life is no longer 
meaningful and to die in an attempt to escape holds no fear to many men, A 
sensational escape from the Maryland prison in Baltimore was recently suc- 
cessfully consummated by a man sentenced to 20 years. Known as the “dinner- 
time burglar” he had already served 10 years of his sentence. The warden 


18 For details on prison psychoses see Paul Nitsche and Karl Wilmanns, The History of the 
Prison Psychoses. Washington, D. C.: Nervous Disease Publishing Company, 1912; also Arthur P. 
Noyes, Modern Clinical Psychiatry. Philadelphia: Saunders, 1939; or see earlier edition, New 
Horizons in Criminology, 1943, pp. 608-615. 
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stated that it probably took two years for this inmate to dig the tunnel by 
which he escaped. Piece by piece he chipped the cement of his cell, scooped 
the dirt away—all of it during the time when the radio loud speaker deadened 
the noise he made. Escapes by tunneling out of prison have, through the years, 
been frequent. 

We have already mentioned the wholesale escapade from the Colorado 
penitentiary in 1947. Two other such dashes for freedom were made in 1949; 
one from the bleak Moundsville, West Virginia state prison and the other 
from the Delaware prison near Wilmington. In the latter case, one of the 
men captured pleaded with the newspaper reporters that the plight of the in- 
mates be made public, as conditions were so bad in that state’s institution. Utah 
also experienced a prison episode when, in 1951, inmates staged a costly riot 
in the new “dream” institution shortly after they had been transferred from 
the state’s antique bastille. The reasons they gave for their discontent were bad 
food and prejudicial treatment.” 

Most of those who made these desperate escapes saw no hope for their 
future as they were doomed to serve fantastic terms of many years’ duration, 
Death means nothing to men in despair. Merely piling on more years to serve 
in duress is “dead end” penology. There is no doubt that men of this type 
are confused emotionally but what they need is help, not more punishment. 
There are resources in the community that can work with the prison to untie 
this Gordian knot so that lives bogged down in antisocial aggression may be 
salvaged. Force begets force. It is society’s business to bring an end to this 
vicious circle. 


THE SEX PROBLEM IN THE MODERN PRISON 
ITS PREVALENCE 


There is probably no more difficult problem than sex in prison. The con- 
ventional mores of the culture in which we live frown upon the free discussion 
of sex; thus prison administrators avoid a public exposition of this serious, 
tragic curse that is present in every prison. As one reviews the tables of con- 
tents of the various proceedings of the American Prison Association and the 
many conferences on crime and penal problems, he finds not a single article 
or speech devoted to this topic. It is mentioned only casually, if at all. Yet it is 
one of the topics discussed most by prison administrators when they get 
together in small groups. One of the earliest books on prison life to describe 
the sexual cravings and aberrations found in prison is Prison Memoirs of an 
Anarchist by Alexander Berkman, intellectual anarchist of the 1890's. More 
recently it was briefly discussed by Donald Clemmer in his The Prison 
Community.” 


19 See Life, June 4, 1951, pp. 40 ff. 
20 Donald Clemmer, The Prison Community. Boston: Christopher Press, 1940. 
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We are also indebted to Joseph Fulling Fishman for making a comprehen- 
sive study in this field. His study, Sex in Prison, is considered a classic.” 
Fishman has done a brilliant service in giving to the world an unvarnished 
account of the sex life in American prisons today. His facts cannot be refuted. 
They are all too well known to prison administrators and penologists alike. 

Psychiatrists and psychopathologists have acquainted us with the intricate 
sexual behavior of the normal man and woman and, more recently, we have 
learned even more from the Kinsey reports. Yet we find our judges and penal 
institutions flying in the face of these stark realities. 

Let us quote a few students of the problem. Havelock Ellis, in his Studies 
in the Psychology of Sex, makes this observation in his chapter on “Sexual 
Inversion”: 


Homosexual practices everywhere flourish and abound in prison. There is 
abundant evidence on this point. . . . Prison life develops and fosters the 
homosexual tendency of criminals. 


Even more devastating is a quotation from Ernest Toller, the great German 
dramatist: 


The terrible monotony of prison life changes old friends and comrades into 
bitter enemies; educated, healthy and normal men into homosexual and other- 
wise perverted wrecks, Not one of the numerous prisoners has, after being 
released, regained his former sexual balance. Depressions, impotency, sleepless- 
ness, ruined marriages, loneliness, disgust with life, all sorts of abnormalities, 
are the results of prison life. . . . The psychic suffering of the prisoner is but 
increased and as soon as his physical hunger is somewhat satisfied, his thoughts 
turn ever and ever round his sexual distress. Today, in the prisons of Europe 
and America, they break the physical and mental backbone of the prisoner and 
then they wonder why these men are unable to fit into human society, 


Elga Kern, a representative from Germany to the World League for Sexual 
Reform held in Germany in 1930, makes this statement regarding women 
in prisons: 


In all kinds of women’s prisons we find the same sexual, the same general 
misery, which Ernest Toller found in the life of the male prisoners. . . . Nearly 
all women who have been imprisoned for some time, undergo not only tempo- 
rary changes in their psychosexual attitude, but almost without exception 
changes of a lasting character. Onanism, Lesbian love, the latter often taking 
rather grotesque forms, serve not only to satisfy their sexual desires during 
their prison term, but often take ever after the place of normal emotional life. 
Therefore I maintain that prison life in its actual form destroys nearly always 
the human and womanly values in the feminine soul, especially in the case of 
young girls. To deprive these of their liberty becomes absolutely fatal. 


21 Joseph Fulling Fishman, Sex sn Prison. New York: National Library Press, 1934. 


The Cruelty and Futility of the Modern Prison 443 


Victor Nelson, in his Prison Days and Nights, makes this illuminating 
observation: 


To the man dying of hunger and thirst it makes little difference that the 
only available food and water are tainted. Likewise it makes little or no 
difference to the average prisoner that the only available means of sexual 
satisfaction are abnormal. It is merely a matter of satisfying as best he can the 
hunger that besets him. I mean a hunger not only for sexual intercourse but a 
hunger for the voice, the touch, the laugh, the tears of Woman; a hunger for 
Woman herself.?? 


Deprived of all normal sexual relationships for a long period of time, it 
is almost axiomatic that men and women will develop abnormal liaisons in 
self-defense. Heterosexual as the vast majority of men and women are, most 
of them try desperately hard when in prison to remain so. What percentage 
of those previously normal resort to homosexual practices cannot be ascer- 
tained, but it is high—far too high to be ignored or minimized. Most of these 
thwarted persons resort first to masturbation, which is not harmful if indulged 
in spasmodically, even among adults, though it is not to be encouraged, But 
excessive masturbation is rife within all our penal institutions, male and 
female. As it is a secret vice, its extent cannot be estimated, but it is foolish to 
minimize its prevalence in institutions. Fishman claims that men of very 
strong will who understand the ordeal they must experience while in prison 
pledge themselves that they will not masturbate nor succumb to homosexual 
tendencies, But those who are in this category are rare indeed. Sublimation of 
the sex drive is difficult under ideal conditions outside in the free community; 
it is much more difficult in prison with its unreal world of regimentation and 
restriction. 

If the individual is to some degree cultured, he may turn to various avoca- 
tions or hobbies to drain off his sexual hunger. Many go to extreme length in 
their desperate struggle to maintain their self-respect, if this is the word that 
should be used. They have carried over into a male community—the prison— 
the attitude of the free community that masturbation is degrading. They will 
do anything humanly possible to remain free from this taint. Many pace the 
floor of their cells, go through calisthenics, learn long passages of poetry— 
anything of a physical or mental nature to keep sexually normal. A man 
with remarkable self-control and a short sentence may succeed, but the 
majority of those immured will eventually succumb. When deprived of a 
normal sexual outlet the average man in prison will resort to masturbation. 


Homosexual Tendencies in Prison 


The true homosexual should not be a serious problem to prison administra- 
tors, although he will always be a nuisance. Special areas of the prison may be 


22 Victor Nelson, Prison Days and Nights. Boston: Little, Brown, 1932, p. 143. 
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set apart for them so that they cannot mingle with the other inmates. This 
would entail a regime in which this group could work together, eat together, 
and sleep in separate cells. Warden Clinton Duffy reports that after he became 
warden of San Quentin, he immediately segregated the true homosexual and 
was thus able to reduce tension among the large inmate population consider- 
ably.?* Contrast this sensible solution to that related earlier, by which a warden 
dressed his known homosexuals in female clothes and continued to permit 
them to mingle with the rest of the population. Such a method of dealing with 
these unfortunate persons is cruel and worthless. 

In this particular section we are more concerned with those persons who 
acquire homosexual tendencies merely because they are deprived of contacts 
with members of the opposite sex. It is impossible to estimate the number of 
incipient homosexuals in the average prison but the number is no doubt large. 
Havelock Ellis, the great authority on sex, in discussing how many prisoners 
are homosexual, says that “in my pessimistic moments I should feel like 
saying that all were; but probably eighty per cent of the prisoners are said to 
be homosexual and a large number of the rest possibly homosexual.”** But 
Fishman disagrees with this radical estimate: 


This seems to be a decidedly exaggerated estimate. There is undoubtedly 

a very considerable number of prisoners who, although they may remain in 

confinement for many years, never practice homosexuality. If [Ellis] had said 

that from eighty to one hundred per cent of the men in penal institutions ob- 

tained sexual satisfaction in some form, he would, we believe, have been more 

nearly correct.?® 

Victor Nelson declines to make any estimate, for, he says, it would be 
and must be only a guess. He does feel, however, that the prison tends to make 
men more homosexual than the normal “individual tendency” to assume 
that state. His reasons for this are: “. . . homosexuality is frowned upon and 
discouraged in the free world, in the prison world it is not; there come to 
prison certain individuals already tainted and thus likely to taint their fellow 
prisoners.”*® 


We are indebted to Professor Alfred Kinsey for the following statement 
relative to the prevalence of homosexuality in prisons: 


In regard to the incidence of the homosexual in penal institutions, I may 
indicate that we have never gathered histories from any male institution in 
which fewer than thirty-five per cent of the inmates were involved in homo- 
sexual relations while they were in the institution. We have never secured his- 


28 See his series of articles on San Quentin prison in the Saturday Evening Post, March 25- 
May 13, 1950 (section on control of sex problem in issue of April 22). See also his book, The San 
Quentin Story. New York: Doubleday, 1951. 

24 Quoted by Fishman, op. ctt., p. 79. 

25 Ibid, p. 80. 
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tories from any long-term institution in which fewer than sixty per cent of the 
men were engaged in such activity, and in one such institution we had over 
ninety per cent of the inmates admit such experience within the institution. 
Until prison authorities comprehend the magnitude of this problem, it is 
possible to be totally unrealistic in attempting to cope with it.*7 


The young boy (punk in prison parlance) is often the center of bitter en- 
mities and even feuds that frequently precipitate brawls, sometimes of a 
serious nature. Inmates who go foraging for a “girl friend” usually have a 
knife on their person that is brought into use on the slightest provocation from 
a competitor. It is traditional for inmates of this type to carry knives fashioned 
from any stray bit of metal lying about, including such harmless objects as 
spoons. They are usually honed down to razor-like keenness that makes them 
deadly indeed. It was in such a brawl that Richard Loeb, of the Loeb-Leopold 
team, was stabbed to death by another inmate of the Joliet, Illinois, penitentiary 
some years ago. 

A particularly revolting and tragic account of bestial sexual activity has 
recently come from the pen of Haywood Patterson, one of the nine Negro 
victims of race prejudice that was sensationally reported during the 1930's 
and referred to as the Scottsboro (Alabama) case. These boys were sentenced 
to the Kilby, Alabama prison for 75 years for alleged rape. Patterson eventu- 
ally escaped and has recently written the details of his sordid experiences. 
Here is one excerpt from his book: 


[learned men were having men. . . . A fifteen year old had no chance. . . . 
Prisoner and warden were against him and he was quickly made into a 
woman. . . . “You go back there [said the warden] and be good to that old 
man.” The Negro boy was nothing to him. The boy returned to his cell. The 
old wolf beat him unmercifully. The other prisoners just looked on, They 
knew a young woman was being born. . . . After the boy was beaten up and 
lying on the floor the old wolf picked him up and brought him to his bunk. 
The covers went up over the old wolf's double-decker bed. . . . The boy was 
being broken. . . . I saw men learn to love boys harder than they could any 
woman.”® 


This intramural sexual behavior, with its incidental warfare, exists in 
virtually all prisons and juvenile institutions, In any situation, in or out of 
prison, where men live together in fairly large numbers and are denied 
normal relationships with members of the female sex, this type of debauchery 
takes place: among sailors, lumbermen, transitory laborers, hoboes and tramps, 
and in the army. But it is only in prison that it is absolutely impossible for 
the individual to find some companionship among those of the opposite sex. 
And the acquisition of the homosexual taint in prison is directly the fault 


27 In a letter to the writers dated November 20, 1950. 
28 Haywood Patterson and Earl Conrad, Scottsboro Boy. New York: Doubleday, 1950, p. 82. 
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of society, for it is society that forces the convicted criminal to assume such 
a tragic existence. 

Homosexual behavior is not restricted to male institutions, but is found 
in women’s reformatories and in girls’ correctional institutions as' well. Many 
of the women and girls sent to these places have not developed inhibitions 
and thus find a situation that is almost unbearable. They easily turn to the 
various forms of erotic sexual behavior and, as in male institutions, debauch 
the more sensitive and feminine of their fellow prisoners. 

It is particularly difficult for prison administrators to control this problem 
in female institutions, largely because the inmates have more freedom than 
male prisoners. The women’s reformatories are usually of the cottage type 
with large campuses, where friendships between girls and women have few 
restraints. With little regimentation and rigorous supervision, “crushes” are 
more generally tolerated. But the same subtle, beneath-the-surface struggles 
found in the men’s institutions are present in the female reformatories. The 
more feminine younger girls are in demand among the more masculine and 
older inmates. 

It is assumed by some administrators that a vigorous program of work, 
physical activity, and recreation will stamp out this institutional curse. No 
doubt such a program does reduce it, but so long as healthy men and women 
are segregated according to sex, there will remain a fertile field for homo- 
sexual tendencies. The only solution is the abolition of the conditions that 
foster such behavior. 

This would unquestionably involve the practice of permitting inmates 
some opportunity of normal sex contact. There is nothing new nor daring 
in this suggestion, for this has been tried with success in several countries 
throughout the world, notable Mexico, Colombia, Brazil, and Argentina, 
In the latter two countries wives may visit their husbands in prisons for 
conjugal experiences. Small rooms are provided in the front buildings away 
from the eyes of the prison population. In Colombia men are permitted 
to leave the institution in their civilian clothes, under guard, to visit their 
wives or prostitutes in designated rooming houses.”*® 

While our mores may not tolerate this innovation, there could easily be 
set up a system of week-end furloughs for certain selected prisoners so they 
might visit their homes. This selection would be made by the classification 
clinic on the basis of merit. 

A fact little known to the general public is that even now, in some of our 
so-called “backward” prisons, sexual visits are permitted by wardens who 
might be termed “over-indulgent.” While this is contrary to law, few persons 
actually object to the practice in the states where it is permitted. 

Until these sensible steps are taken by our penal authorities, the least that 


29 Cf. Negley K. Teeters, Penology from Panama to Cape Horn. Philadelphia: University of 
Pennsylvania Press, 1946, pp. 33-34. 
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can be accomplished to help reduce incipient homosexuality is to see that 
every prisoner has his own individual cell. This is the rule in most female 
institutions, but there is a general laxity in this respect in most male institu- 
tions, even in the federal institutions. No matter how good the intentions 
when an institution is built, the population invariably increases beyond the 
cell space. There is scarcely a penal institution in the country that has not, 

sooner or later, become overcrowded shortly after is was erected. Yet in most 
of our prisons we find two men in a cell—the worst possible arrangement of 
housing the inmates. So far as preventing sexual irregularities is concerned, 
it is better to crowd three men into a cell originally built for one or two than 
to permit two men to live together in such close quarters—alone. But even 
in this type of situation, two men may “gangup” on the third. Prison adminis- 
trators are in almost unanimous agreement concerning this point, nevertheless 
in most prisons this principle is violated. 

Few persons realize that a basic need is some privacy. It is so completely 
taken for granted that when it is mentioned as a right for inmates in penal 
institutions it carries little weight. Society should see to it that the prisoner 
has some privacy, at least at night. Since so many of our prisons were erected 
during the maximum-security and mass-treatment orgy of the nineteenth 
century, they do not lend themselves to such common decency. Many of the 
newer institutions neglect to provide enough individual cells, and instead 
create the dormitory, where the inmate gets no privacy. 

Dormitory life in boys’ correctional institutions is particularly faulty. 
During their free time, the boys are never permitted to lounge on their beds 
or to enter the dormitory room. Their personal belongings are kept in an 
unguarded locker in the basement, subject at all times to the prying eyes 
of superintendent and keepers. At night they sleep under the watchful eye 
of a house-father who is in the dormitory room to prevent too-familiar 
relationships. No juvenile institution should have a dormitory. Each boy 
should be provided with a room of his own where he may sleep and spend 
some time during the day unmolested by others. A locker should be provided 
where he may keep his belongings with the assurance that they will not be 
disturbed except on order from the superintendent. 

The problem of sex is one of the most challenging that confronts the 
administrators of our prisons and one of the most baffling in a free society 
where large numbers of the same sex are thrown together for long periods 
of time. With our society still puritanical, if not medieval, in its attitude 
toward the entire sex problem outside prison, there is little hope that we 
shall be able to handle intelligently and expeditiously its various aspects 
in prison.’ 

The sex perversions learned in prison are normally correlated with the 
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parallel or subsequent pathogenesis of many types of psychic abnormality 
and emotional instability that emerge in definite criminal compulsions. 

It is alleged that many confirmed homosexuals become so because of an 
institutional experience. How far this is true we do not know. Justin K. Fuller, 
former medical director, U. S. Public Health Service, states: 


When . . . a person is seduced—and many are—and indulges in such acts 
homosexual more or less regularly during incarceration, he is apt to suffer not 
only a permanent moral degeneration, but is likely to develop a preference 
for homosexual rather than heterosexual indulgence, and upon release is found 
to be a confirmed sex pervert.5* 


There has been no research along this line, although it is obvious that it is 
extremely necessary. Many hard-boiled critics of criminals have no com- 
punctions about the sexual deterioration of men sent to prison, but they might 
be quite concerned were it established that these same persons came out of 
prison as confirmed homosexuals. 


THE CHAIN-GANG CURSE IN THE SOUTH 


It seems almost anachronistic to describe the chain-gang in these days of 
progressive penology, but there are two good reasons: first, to acquaint the 
reader with the record of man’s brutality, of which this is a peculiar phase; 
and second, to remind the reader that we still have this barbarous institution. 
The chain-gang is, in reality, a prison camp where convicts are worked and 
worked hard. 

Many articles and not a few books have been written on this benighted 
institution and it would seem that none of them has been an exaggeration. 
Probably the most sensational of all was Robert E. Burns’ I Am a Fugitive 
from a Georgia Chain-Gang, which was adapted into a movie.*? Burns gained 
no little notoriety when he escaped from a prison camp in Georgia and was 
apprehended in New Jersey, from which state the governor refused to permit 
his extradition. This case was revived when the state of Georgia again 
attempted to extradite Burns and was again turned down by the governor 
of New Jersey. 

The southern penal camp is unique in American penology. The North, 
having a manufacturing economy, naturally turned to the close compact 
prison shop as a device to exploit the convict. The southern plantations, 
growing sugar, cotton, and tobacco, call for cheap labor. Roving industries 
such as turpentine extraction, road building, and other types of construction 


work made it natural that penal camps should be developed and exploited 
to the limit of public tolerance. 


81In speech delivered February 7, 1948 at New York University before students enrolled 
in the “Field Course on Administration of Penal and Correctional Institutions.” 
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The typical southern penal institution was a receiving depot from which 
convicts could be farmed out into the remote sections of the state and placed 
in penal camps. In the old days they were leased out to private contractors 
who guaranteed to guard, feed, supervise, and punish them for a price given 
to the state. In return they exploited them in some industry or construction 
work, always at a huge profit to themselves. This system has been abolished. 
In more recent times the convicts are placed in the custody of the counties 
and are engaged in various types of work for those political units. The system 
is highly decentralized and unsatisfactory in many aspects, aside from the 
cruelty incidental to it. There is almost no attempt to rehabilitate the prisoner. 
He is mistreated in many units and merely worked and guarded, at the best. 
The states vary in their persistence in clinging to the system, some making a 
serious attempt to abolish it completely, and others rationalizing it with 
amazing casuistry. For example the late Governor Eugene Talmadge of 
Georgia, in 1935, defended this system because it kept the men out of doors 
in God’s open country where they could enjoy the singing of the birds, the 
beautiful sunrises and sunsets. He painted an idyllic scene in which the 
convicts mingled on occasion with farmers and their families. In his later 
term as governor in 1940 he told the citizens of Georgia that if they could not 
find workers he would get them a convict. 

Within the past 20 years some of the stories that have come out of these 
camps have been almost unbelievable. Hapless hitchhikers have been arrested 
and railroaded to a chain-gang merely to supply it with cheap labor. Sick 
convicts have been beaten into insensibility and even unto death because the 
ignorant overseers have accused them of malingering. Men have been clandes- 
tinely buried in quicklime with no death certificate recorded so that their 
names and presence might be obliterated from the scrutiny of prying official 
eyes. Human degradation has fallen to lower depths in the chain-gangs than 
any other form of penal treatment in America, closely approximating the 
horrible conditions in the penal colonies of Siberia or Australia in the early 
days of the transportation system. 

Donald Powell Wilson, in his book My Six Convicts, that became a best 
seller, recalls the tragic story of Martin Talbert, a North Dakota farm boy 
who was “sold” to a lumber company in Florida by a county sheriff although 
his only offense was “vagrancy.” This boy was flogged to death by the boss 
of the chain-gang privately maintained by the company.** F 

Floggings have been commonplace in many of these camps. A fugitive 
from a Virginia camp, apprehended in York, Pennsylvania in 1941, told 
authorities that he had been strung up with his wrists handcuffed to a rafter 
above his head for three hours on each of five consecutive days. He claimed 
he had been driven to escape because of the inhumanities of his keepers. 
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Another refugee who escaped from a South Carolina camp in 1949, in fighting 
extradition from Pennsylvania whence he had fled, stated that he would be 
flogged unmercifully if he were returned. 

Step chains are frequently used, especially for those attempting to run 
away. These are contraptions consisting of steel collars attached with chains 
running to steel anklets and, in some instances, spikes are attached to make 
the device more painful. Chaining men to their cells, encasing their legs 
and arms with iron shackles, placing them on starvation rations, neglecting 
them when ill and even dying, brutal floggings—all of these and many more 
represent the gamut of punishments found in recent years in southern penal 
camp systems. 

The authorities admit that bad conditions exist in certain camps in a state, 
but they usually condone the system with many of its incidental practices. 
In such a system, it is argued, inmates must be chained to something or they 
will run away. Therefore, chaining prisoners is acceptable, and heavier 
shackles or a ball and chain are likewise condoned as necessary in extreme 
cases. This reasoning has no limits. For example, a prisoner “who attempts 
to run away” or who is guilty of malingering or who “sasses the guard” must 
be taught a lesson, with deterring effects upon other convicts, by being 
“stretched” in the sun or brutally beaten or chained in a most ignominious 
manner. The system breeds the most abject of brutalities and cannot be 
justified on any grounds. 

The administrative personnel of these penal camps is underpaid and as 
a rule of low caliber. Most of the convicts are Negroes, and the guards are 


heat 2. Ses eae 
À A Chain-Gang Cage Wagon. 
white. Aside from the racial angle, if the states would pay adequate salaries 


they could attract a higher type personnel, and this would in itself eliminate 
many of the day-by-day brutalities of the system. It is not unusual to find 
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convict guards in some camps or even in some of the southern prisons. 
These are called “trustees” but they are more likely to be prison “rats” who 
curry favor with the overseers. 

In the housing of prisoners in state and county camps, one may find 
anything from steel “circus wagon” cages and temporary shacks to clean and 
decent camp buildings of a permanent type with modern sanitation and 
heating facilities. No state likes to report the continued use of old steel cages 
but many were, and perhaps still are, being shunted about the country in 
some southern camps. Many state and county chain-gang camps turn back 
considerable sums of money to the treasury by exploiting the convicts’ labor 
or by affording them a low set of standards of physical comfort and, in most 
cases, avoiding any semblance of a program of rehabilitation. 

Although there have been no official exposures of vicious conditions in the 
chain-gangs recently, it is obvious that they are still deplorable. Mr. Bayard 
Rustin of the Fellowship of Reconciliation Bureau published, in 1949, his own 
account of a chain-gang at Roxboro in Orange County, North Carolina, in 
which he served 22 days out of a month’s sentence. We shall append here 
fragments from his report with his permission to quote: 


Routine at work camp: Rising bell at 5:30. By 7 o'clock beds had been made, 
faces washed, breakfast served and lines formed for leaving camp for the ro 
hour day’s work. Work hours from 7 until noon—half hour for lunch, con- 
tinued work from 12:30 to 5:30. Counted in and taken back to camp for 
supper with no chance to wash up. Locked in dormitory from 6 p.m. until 
lights were dimmed at 8:30. Sleep expected from 8:30 to 5:30 a.m. 

Change of clothing: “The one towel I had was already turning a reddish-gray 

(like the earth of Persons County) despite that I washed it every day. That 
towel was not changed as long as I stayed at Roxboro (22 days).” 
Each week we were given one suit of underclothing, one pair of pants, a 
shirt, and a pair of sox. Even though we worked in the mud and rain, this 
was the only clothing we could get for another week. By Tuesday the stench 
in the dormitory from sweating feet and encrusted underclothing was thick 
enough to cut. 

Food: Boiled beans, red beans, lima beans—every day for lunch. Every day, 
after five hours of hard physical labor, we had these beans, with fatback, a 
kind of bacon without lean meat, molasses and corn pone. (Many men who 
had been in the camp for years could no longer eat the beans.) For breakfast, 
oatmeal without sugar or milk; a slice of fried baloney, stewed apples and 
coffee. For supper, cabbage and boiled white potatoes or macaroni and stewed 
tomatoes. Except for being struck with clubs, the thing that the men com- 
plained of most was the food. 

Work: Hard manual labor on the roads; digging ditches, “jumpin’ shoulders” 
—cutting off the road shoulders when they have grown too high. Lots of 
work in mud and water without proper shoes or boots and without oppor- 
tunity of drying out. 
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Punishments: (according to the book) for minor offenses: the superintendent 
is permitted “to handcuff and require to remain standing or sitting position 
for a reasonable period of time.” After a few hours a man undergoing this 
punishment suffers swelling in feet and groin, his head falls forward on the 
bars from sheer fatigue, and collapses in due time. One old man who refused 
to work, due to exhaustion, was strung up for seventy-two hours. For major 
offenses: corporal punishment. Other punishments, not permitted by the 
“rules,” include vile language hurled at the men on the slightest provocation, 
slaps in the face with open hand or fist, or kicks. 

The personnel: of a low lot, ignorant, unfeeling, sadistic, swaggering, bullying. 

The “hole”: cracker and water diet; one convict spent fourteen days in this 
punishment in addition to losing his “good time.” 


This report continues by showing graphically the wretched conditions to 
which vagrants, petty thieves, and other minor offenders are subjected, not 
25 or 50 years ago—but in 1949—in North Carolina. 

Despite these facts, it is evident that the chain-gang system is slowly being 
abolished in the South and replaced by a more enlightened system of prison 
farms. But the whole area has a long way to go before it can measure up to 
many of the systems that are in operation in other parts of the country. 

There is something definitely valuable in the southern penal philosophy 
if it can be capitalized, administered, and nurtured by progressive penologists. 
The segregation of convicts into small units scattered throughout the state 
makes possible a real system of classification. What is needed, however, is 
an adequate treatment program for each of these small units. California has 
blazed the trail in providing forestry camps for hundreds of its convicts. 
A more humane philosophy of penology and better-trained personnel can 
change the southern chain-gang system into something possessing real merit. 
The South, also, is not shackled with the monstrous prison plants with their 
stultifying effects on the emotional lives of the convicts as are found in most 
northern states. 


THE “TREAT ’'EM ROUGH” SCHOOL OF PENOLOGY 


We cannot dismiss the old prison without a few words about its bastard 
offshoot that came into being at the time the emphasis was being placed on 
humanity and tolerance by our penologists. We refer to the Mad Dog, or 
Treat Em Rough, school of thought and Alcatraz prison, the federal institu- 
tion for the “hopeless” criminal. 

The former editor of Liberty Magazine, Mr. Fulton Oursler, started the 

ublic hue and cry to stamp out the mad dogs who are our criminals. In an 
address before the Attorney General's Conference on Crime, in 1934, in com- 
menting on a headline story carried by his magazine, he said: 


The caption we carried read “One Thousand Dollars Reward for the Mad 
Dogs” [referring to some notorious killers at large at that time]. I was criti- 
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cized for that caption. People thought it too sensational and too undignified. 
But I wrote it advisedly. It seemed to me the words “Mad Dogs” typified a 
desirable public attitude and I am glad to see that since that time it has come 
into somewhat general use. The phrase has seemed to stick.** 


At the same conference the Police Commissioner of New York City, Mr. 
Lewis J. Valentine, said: 


We have heard criminals called mad dogs. We have heard them called hu- 
man vultures, and we well know these appellations are not misnomers. The 
time is at hand when we must frankly admit that the menace of these mad 
dogs and human vultures, preying upon the honest, hard-working, sincere 
people of the United States, is a major problem—an infamous, vicious, can- 
cerous growth, the roots of which must be torn out and completely destroyed.” 


When this 1934 conference was called by Attorney General Cummings, 
the country was overwhelmed momentarily by several gangs of bank robbers, 
all desperate men. They were well equipped for their work and for their 
getaway. They wore steel vests, carried sub-machine guns, traveled in high- 
powered cars, had many safe hideouts, and were in league with lawyers and 
physicians, who were at their beck and call, for a price. Many of these gunmen 
had been captured and several of them killed by government men. Unfor- 
tunately, G-Men had also been killed. It was a sorry picture—one that called 
for harsh words and, as many thought, drastic warfare. In fact, it was even 
called a “civil war.” Mr. Oursler said in his address: “If we admit we are 
fighting a civil war, then there should be no possible neutrality. One is 
either on the side of honest citizenship or must take a stand shoulder to 
shoulder with the racketeer, the hold-up man, bandit, the dope peddler, the 
kidnaper and the killer.” 

It is well that we pause for a moment and ask ourselves how these desperate 
men became the scourges they were to a law-abiding society. Surely they were 
not always such top-ranking criminals, Even Mr. J. Edgar Hoover says: 
“Their beginnings were quite lowly—petty thieves, bootleggers, hangers-on 
of crime, each with that peculiar twist in his nature that sent him steadily 
into new fields of viciousness, a twist, incidentally, nurtured and fostered 
by one primary fundamental—a thorough disrespect for the law. None of 
these bandits was a superman.”** 

Part of this dilemma is due not only to laxity but to corruption of police 
authorities, jailers and sheriffs, prison guards, and, above all else, the vicious 
tie-up between politics and the underworld. Law enforcement prior to the 
amazing development of the Federal Bureau of Investigation was inefficient 
in many places. Petty criminals found it easy to become more bold and widen 
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their activities with impunity. Society, through its indifference, actually made 
them the mad dogs, the vermin they were. When Mr. Hoover insists that 
“the only way to make a law breaker obey the statutes of our country . . . 
is to make him fear punishment” we would suggest that a respect for Jaw 
and decency is more important. Fear of anything begets stealth and cunning. 
Neither the police officer nor the G-Man should be feared, but their efficiency 
and authority should be respected. 

The year 1934 marks the beginning of a senseless feud between those who 
thought criminals were “mad dogs” and those penologists who insisted that 
the philosophy of punishment and the relentless witch-hunt technique of 
running down criminals were not ‘protecting society. Harsh words were 
used and name calling became the style: mad dogs versus cream puff penology. 
The cream puffers were the sob sisters of a generation ago. The mad doggers 
were the old time treat ’em rough exponents. In an editorial in the Journal 
of Criminal Law and Criminology, we find quotations from the speeches 
of J. Edgar Hoover that illustrate this argument by calling names: 


Criminals are not just criminals. They are: “Scum from the boiling-pot of 
the underworld,” “public rats,” “lowest dregs of society,” “scuttling rats in the 
ship of politics,” “vermin in human form,” “the slimy crew who feed upon 
crime,” “desperadoes,” “vermin spewed out of prison cells to continue their 
slaughter,” “the octopus of the underworld.” These “post graduates of out- 
lawry” and “professors of crime” thrive “in the great fog of crime,” and the 
“swamp and morasses of suffering” amidst the “appalling scourge of perjury” 
and the “oleanginous connivings of venal politicians,” aided and abetted by 
“sentimental yammerheads,” “moronic adults” of “asinine behavior,” “maud- 
lin sentiment,” and “inherent criminal worship.” Away with these “moo-cow 
sentimentalities” with their “mealy mouthings” and their “whining pleas for 
sympathy”; these “hoity-toity professors”— 

This mosaic is from the speeches of J. Edgar Hoover of the Federal Bureau 
of Investigation, Department of Justice. He has announced a hearty contempt 
for “the cream-puff school of criminology whose daily efforts turn loose upon 
us the robber, the burglar, the arsonist, the killer, and the sex-degenerate.” He 
condemns “these self-appointed ambassadors of the open cell block.” He is 
horrified by the “ignorant blatherings of either ill-informed or selfishly- 
motivated persons” with their “blatant outcries.”?8 


D e 


Against such charges we can place the authority of Mr. George W. Wicker- 
sham, who insisted that the lawless ravages of society against the criminal 
are actually more appalling than the lawlessness manifested by the criminal 
in his depredations on society. This statement was made at the close of the 
Wickersham Report in 1931. 


Mr. Hoover’s implications that criminologists and sentimentalists have had 


87 Ibid., p. 31. 
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charge of our treatment of convicted criminals during the last generation is 
preposterous indeed, for our criminal courts, and most of our prisons and 
reformatories have been administered, for the most part, by men who fully 
adhere to the notion of punishment as a deterrent and as vengeance. 

The failure to reform criminals, which Mr. Hoover rightly deplores, has 
not been the fault of the criminologists, but of the law-enforcement and 
administrative methods they scientifically analyze and criticize. 

It was during the days when Hoover was blasting away at these imaginary 
causes of the crime outbreak, that the “machine-gun” school of penology 
culminated in the creation of Alcatraz, a maximum-security prison par excel- 
lence—called a “super-security” prison. This remarkable prison is still with 
us—to haunt modern penology. 

The Department of Justice, under the direction of former Attorney General 
Homer S. Cummings, took over the prison fortress situated on a bleak island 
rock in San Francisco Bay in March 1934. It had been an old army prison 
for many years so it was thought that it would make an admirable maximum- 
security prison for the “mad dogs” who were terrorizing the nation. It was 
further decided by the authorities that inmates of other federal prisons who 
were considered “institutional menaces” should be transferred there for safer 
custody. 

James A. Johnson, warden of Alcatraz from its opening until just a few 
years ago, has, with quite a flourish, told the story of the beginnings of the 
maximum-security prison, that is, from the point of view of the Federal 
Bureau of Prisons. It makes grim but fascinating reading.*® Perhaps the most 
interesting part of his story is the account of how the department transported 
these desperate “mad-dogs” from the Atlanta and Leavenworth penitentiaries 
to the island fortress—by special armored trains, not only heavily guarded 
but with all possible secrecy. Special trains, special cars, special tracks, siding, 
and wharves—all were used to carry out what the warden conceived was 
necessary. 

Alcatraz juts out of the sea about a mile and a quarter from shore and 
is swept by treacherous currents and enveloped by a soupy fog most of the 
time. Guards are forced to wear overcoats many days throughout the summer. 
This old establishment was renovated and turned into the most scientific 
prison in the world. It had for its objectives: maximum security, minimum 
privileges, complete isolation of dangerous convicts from the outside world, 
and 100 per cent “humane” treatment. No man is sentenced by the court 
to Alcatraz; he can be sent there only by the Bureau of Prisons on a review 
of his case after recommendation from the warden of some other federal 
prison. 

There were many misgivings among prison men about the advisability of 


39 James A, Johnson, Alcatraz Island Prison, New York: Scribner's, 1949. 
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such a place as Alcatraz when it was being prepared for the reception of 
America’s bad men. The late Commissioner William J. Ellis, of the Bureau 
of Institutions and Agencies for the state of New Jersey, a progressive penolo- 
gist both in theory and practice, saw “grave danger . . - of cruelties and 
repressive measures.” The Commissioner of the Bureau of Corrections of 
New York State, the late Walter N. Thayer, believed “prison officials should 
be able to handle dangerous criminals by segregation within their own 
walls.*° The former Commissioner of Correction for Massachusetts, Dr. A. 
Warren Sterns, said: “the history of the world is bespattered with stories of 
wretchedness and misery resulting from such concepts of the care of the 
criminals.”** 

Alcatraz is a monument to the thesis that some criminals cannot be 
reformed and should be repressed and disciplined by absolute inflexibility. 
One prisoner calls Alcatraz a “scientific stir”; the guards “poison, handpicked, 
with scientific frisking and jujitsu.” From the moment the convict enters he 
becomes victim to all the mechanical gadgets that science has perfected to 
depersonalize not only him but the administrative officers as well. He is 
frisked at the entrance by a steel detector, known by the convicts as a 
“mechanical stool pigeon” or “snitch box.” In the dining room, the inmate 
is ever conscious of the large metal cylinders above him filled with tear gas 
and ready upon a’moment’s notice to be opened to hurl down upon him 
this terrible punishment. 

The routine is excessively monotonous. The strictest censorship is main- 
tained at the Rock, as it is called by the convicts and the public. It is nearly 
impossible for contraband to be smuggled on to the island or messages from 
the inmates carried to their friends in the free world. Letters are typed before 
prisoners may read them, and every bit of “foreign” information is deleted. On 
shaving days the inmate is given a razor blade that must be returned in two 
minutes, Visitors—and they are very rare, only members of the convict’s family 
being permitted—are not allowed to touch the inmates. They are separated 
by a glass partition at tables and are under the strict eyes of the guards. 

The food is wholesome. That seems to be the only good point of the 
institution, as vouched for by those who have served time there. The news 
from other prisons gets into Alcatraz. The “grapevine” that exists in every 
prison is here also. Changes in personnel in other prisons, news of newcomers 
to the Rock, current events in the free world—all are known in an amazingly 
short time through this grapevine. It may be assumed that such a process 
is due to the relationship between the inmates and the guards. There is no 
other logical explanation for it. 

There have been riots at Alcatraz. According to an ex-inmate a strike e7- 

40 The Survey, November, 1933, p. 382. 
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curred there in September 1936. It was elaborately planned. On September 
15th, 15 men refused to work. They were taken to the dark cells. The next 
day 10 more men sat down on the job in the mat shop, 30 in the shoe shop; 
and by Sunday, 139 men were in mutiny. They were all placed in punishment 
cells on bread and water where they did just what men have always done in 
such situations; they howled and shrieked. The administration broke the 
strike just as they always are able to do since force is on their side. One man, 
at least, was shot and killed trying to escape. In 1937 two young killers escaped 
the prison by swimming the turbulent bay. While the authorities are con- 
vinced these men were drowned, legend has it that they got away. 

In May 1946 Alcatraz had its worst riot; at least, it was played up with all 
the gusto that the public press could command, A few prisoners, armed with a 
rifle and a pistol with 27 rounds of ammunition held off the guards and a detail 
of marines, flown in from west coast barracks, for a long period of time before 
they were subdued. This episode was blown up in the press and the public 
was informed periodically over the radio as to the progress of the “battle.” 
Ex-warden Johnson deyotes an entire chapter of his book to this episode, en- 
titled “The Battle of Alcatraz.”** He also draws a plan of the battle. 

It is easy to create a repressive system but very difficult to eliminate it. Alca- 
traz is the direct result of the “treat em rough” school of penology. Progres- 
sive prison men deplore its existence, but it has got beyond the powers of any 
one man to control and to erase from modern penology all that it stands for. 
It persists, a horrible contrast to the otherwise progressive philosophy that 
largely permeates the federal system. And it has its inhuman effect on the 
other federal prisoners since it is an ever-present threat to them. The warden 
and guards are under a terrific strain, just as they are in any repressive insti- 
tution. Force begets force and embitters men. Apparently society hasn’t learned 
that lesson yet. Alcatraz and its regime should be abolished as it completely 
nullifies all that is progressive in penology. 

A survey of Alcatraz by the Osborne Association states that many of its re- 
pressive features have been sensationally exaggerated by ill-informed persons. 
In restrained but positive language the report refutes the assumption that such 
a place need exist in these days of modern penology. It further points out that, 
due to the inaccessibility of the institution and the large custodial staff needed 
to maintain discipline, the per capita cost is unusually high. For the fiscal year 
1940 it was $3,127, over 2% times higher than the average for all institutions 
operated by the Federal Bureau. Today the cost is probably double that of 
1940. In its concluding statement, the report reads: 


All those who respect the United States Bureau of Prisons for the out- 
standing excellence of its plants, personnel and programs, and look to it for 
continued leadership of the most progressive type, must welcome the day when 
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a federal prison no longer stands on “The Rock” in San Francisco Bay to sym- 
bolize for an ill-informed public those beliefs about crime and punishment to 
which the Federal Prison System itself in purpose and procedure gives daily 
denial.** 


The authors of this book recognize that there is a sound argument for the 
segregation of extremely dangerous and chronically incorrigible convicts in 
a separate maximum-security plant. When such men are segregated in a 
special “Klondike” or “Siberia” section in a normal penitentiary, the institu- 
tion grapevine spreads the news and there is general resentment and 
uneasiness in the whole inmate population. It is unwise to let the rehabilitative 
program for the vast majority of reformable inmates be placed in jeopardy 
by the antics or personalities of the very small incorrigible, and probably 
non-reformable, minority. As Mr. Bennett says, this segregation is no more 
than taking “the rotten apples out of the barrel.” It is interesting to note 
that in 1946 there were only 86 inmates at Alcatraz. In 1949 there were 232. 

But not even the Federal Bureau of Prisons defends Alcatraz today."* 
It is archaic, and indefensibly expensive to operate. Supplies and even fresh 
water must be brought in by boat, and the personnel has to be ferried back 
and forth three times daily from the mainland. Alcatraz is not even “super- 
secure,” as the frequent riots and a few escapes from the structure have 
demonstrated. 

If such an institution as has been designed by Mr. Robert Barnes of the 
Federal Bureau of Prisons, to replace Alcatraz—the skylighted maximum- 
security prison that we describe in Chapter XXIV, with complete treatment 
facilities—is built and is operated in a manner compatible with the design, 
such an institution may be commended rather than condemned. The under- 
lying philosophy and the planning of such an institution have no relation 
to the ignorant “treat em rough” ideals that promoted the building and 
administration of Alcatraz. The treatment facilities provided are based on 
the assumption that many inmates may be rendered more responsive and 
may thereafter be sent back to other proper institutions. But even in such 
an “ideal” institution it will be necessary for the authorities to be careful at 
all times not to become lax or apathetic and send to it convicts who are only 
temporarily difficult cases and who might well be rendered docile and 
responsive by proper treatment. The “new Alcatraz” must not be a convenient 
dumping ground for problem inmates or an alibi for administrative lethargy 
and indolence in other institutions. 


43 Handbook of American Prisons and Reformatories, 1942, pp. 58-94 (quotation on p. 94). 
44 Sec Handbook of Correctional Institutions, Design, and Construction, Federal Bureau of 
Prisons, 1950, Chapter V. 


CHAPTER XXIII 


The County Jail, the House of Correction, 
and the Town Lockup 


THE IMPORTANCE OF DETENTION INSTITUTIONS 


THE JAIL AND THE House of Correction, or workhouse, are very important 
historically since they are the two parental predecessors of all our segregation 
institutions. The city lockup is another minor institution that follows the 
same general pattern of its larger counterparts. There are some 3,000 county 
jails and many times 3,000 lockups. Each city has several police lockups or 
detention quarters and almost every small town and village maintains a place 
to house its vagrants or common drunks temporarily. There are fewer work- 
houses but many large cities and counties maintain some type of establish- 
ment for the custody of their derelicts and vagrants. There are also some 
regional workhouses supported by two or more counties. 

Since the House of Correction is similar to the county jail, so far as function 
and general all-round inefficiency are concerned, most of what we have to 
say in this chapter applies to both institutions. We shall describe the status 
of city lockups later. 

Jails have been described as “cesspools of iniquity,” “hot-beds of graft and 
corruption,” “schools of crime,” and “kindergartens of vice.” Perhaps the most 
picturesque definition of a jail is that by Joseph Fulling Fishman, one-time 
jail inspector for the federal government: 


Jail: An unbelievably filthy institution in which are confined men and women 
serving sentences for misdemeanors and crimes, and men and women not 
under sentence who are simply awaiting trial. With few exceptions, having 
no segregation of the unconvicted from the convicted, the well from the dis- 
eased, the youngest and most impressionable from the most degraded and 
hardened. Usually swarming with bedbugs, roaches, lice, and other vermin; 
has an odor of disinfectant and filth which is appalling; supports in complete 
idleness countless thousands of able-bodied men and women, and generally 
affords ample time and opportunity to assure inmates a complete course in 
every kind of viciousness and crime. A melting-pot in which the worst ele- 
ments of the raw material in the criminal world are brought forth blended 
and turned out in absolute perfection.* 


1 Joseph Fulling Fishman, Crucibles of Crime. New York: Cosmopolis Press, 1923, pp. 13-14. 
This book is a classic and should be read by every person interested in the conduct of our jails. 
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Recognizing that most jails are not fit to house offenders before or after 
trial, the federal government has rated most of them as unfit for detention of 
its own prisoners. There are a few efficient jails scattered throughout the 
country, but none measures up to any dignified standard as an institution for 
the scientific treatment of offenders. The jail is an anachronism. It is incon- 
gruous in this century of scientific penology. The majority of those who are 
sent to state prisons have already served time in a jail. They were doubtless 
in jail prior to trial (unless they had been released on bail) and for some time 
after conviction. Thousands of others have served jail sentences for minor 
infractions of the law and thousands of innocent persons, too poor to raise 
bail, have also had a jail experience. The jail is, then, an absurd institution 
from a functional point of view and it is also the most inefficient in its adminis- 
trative operation. 

In our contemporary crime situation the jail outweighs all other penal 
establishments in sheer bulk, for an infinitely greater number of persons are 
dealt with in the jails than in all other penal institutions combined, It is quite 
difficult to estimate just how many persons pass through our county jails 
each year but it is a sizable number. Dr. Louis N. Robinson, a close student 
of the jail problem, estimates that approximately one half million persons 
are committed to jails by the courts annually.* As early as 1930 it was estimated 
by Hastings H. Hart, a pioneer in jail reform, that fully 3,000,000 persons were 
committed to jails in a single year although it is conceded that many were 
committed more than once.® If this were true in 1930 it is quite obvious that 
such a figure is a conservative estimate today. 


THE HISTORICAL BACKGROUND OF THE JAIL 
The Colonial Jail 


The jail (or gaol) is an ancient institution, its origin lost in the hazy mists 
of antiquity. As a place of detention, however, its counterpart has existed 
since Biblical times. As we understand the jail in more modern times, we 
might accept the date of origin as 1166, when Henry II commanded the con- 
struction of jails at the Assize of Clarendon. 

Jails were originally conceived as places for the detention of suspected or 
arrested offenders until they could be tried by the courts. This function still 
persists along with others not so logical, Later, another institution evolved 
in England known as the House of Correction (or Bridewell), which was a 
place of punishment. During the eighteenth century, these two types of insti- 
tutions gradually merged and frequently were under the same roof and were 
administered by the same keeper. Hence, the jail was not only a place for the 

2 Louis N. Robinson, Jails: Care and Treatment of Misdemeanant Prisoners in the United States. 
Philadelphia: Winston, 1944, p. 7. The latest official compilation made of the jail population 
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detention of suspects but also a penal institution for convicted petty offenders 
and vagrants. Herded together in small quarters were diverse types who had 
run afoul of the law, some of them possibly innocent. 

When the early colonists came to America they brought with them the 
institutions developed in their mother country. Hence, we see the jail set up 
as soon as numbers of people began to collect in any one place. There are a 
few of these early jails still in existence, although not in use. The jail at York 
Village, Maine, was erected in 1653; that at Williamsburg, Virginia, in 1701. 
Both are still standing and are open to the public as historical museums. 

Colonial jails were alike in most respects. Near by were the stocks and 


Old Stone Prison, 3rd and High (Market) Streets, Philadelphia, Erected 1718. 


pillory, and in some places, the whipping post. Persons suspected of crimes 
were held in these houses of detention until the meeting of the court that was 
called “Quarter Sessions and General Gaol Delivery.” In many places they 
are still officially known by this title. 

There were no cells in these early jails; only small rooms in which were 
often herded 20 to 30 prisoners. There was no heat except that which the 
inmates could furnish for themselves by burning material in the fireplaces 
that were in each room. Food was sold by the jailer, or the inmates got it from 
friends or philanthropically inclined persons. The condition of most of these 
unfortunate individuals beggars description. 


The Fee System in the Jail 
The system of paying the jailer fees for maintaining prisoners rather than 
a salary is a relic of the dim historic past. The sheriff of the English county 
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was, in the beginning, appointed by the Crown and his position was one of 
dignity. The position was a sinecure carried on with much pomp and little 
work. He farmed out the actual and more onerous duties of caring for the 
jail and its occupants to a keeper as a concession. The keeper’s income came 
from fees exacted from the inmates or their friends. Each inmate paid so much 
for maintenance, for light, heat, and, in fact, for the privilege of being in jail. 
The more inmates in the jail and the longer they remained, the larger was 
the keeper’s income. We get a picture of the prestige of the sheriff in the old 
story of Robin Hood, in which the sheriff of Nottingham lived like a lord. 

This abominable fee system continued in England without much criticism 
in official circles until the time of the great jail and prison reformer, John 
Howard. In 1773, Howard was named sheriff of Bedfordshire. Outraged with 
the fee system and the horrible condition of the prisoners, he determined to 
do something about it. But Howard found himself frustrated by a system 
that could not be eliminated overnight. After petitioning the county justices 
and eventually Parliament, many of the grave injustices of the system were 
mitigated. 

This nefarious fee system came to America with the colonists and took root 
in local governmental administration. Here it remained unchanged for many 
years. A fair idea of the fees paid to the jailer for his services in the colonial 
period may be obtained from the following bill presented by the jailer of 
Chester County, Pennsylvania in 1736: 


CHESTER COUNTY DR. 
To NATHAN WORLEY 


For maintaining Joseph Bivan from the 13th day of October, 1736 to the 2nd 
day of July, 1737. 


s d 

To Turn Kee Fees for every capital crime....... En A 10 o 

To King’s allowance 260 days at 2d. per day ia i 3 4 

To fireing and cloathing for him all winter.............. 2 3 4 
To taking four pairs of irons off him when he was to be 

executed .... o 6 o 
To a shirt and pair of trousers for him when he was exe- 

cuted—for he was naked sise. e i aaia o 10 o 

5 12 8 


Although this antique fee system is no longer in operation in America, its 
stepchild still is: instead of the inmate paying fees, the keeper and sheriff are 
paid a fee for every service by the county instead of a salary. The way the 
modern fee system works may be seen from the following schedule of fees 
in the state of Virginia in 1937: 


For receiving a person in jail when first committed ................ 
For keeping him and supporting him therein, for each day .. . 
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But when there are as many as three and less than ten prisoners in jail, 


for each H ‘ic seer 
Where there are ten or more prisoners in jail. d- 

ing CWEALY-AVE, eeaeee e aeea e e ae a 60 
For each prisoner in excess of twenty-five, up to and including 50 
For each prisoner in excess of fifty ............+.- Melgetnt s sabe am ree 125 


The sheriff was here paid on a per diem basis for each prisoner out of the 
funds of the state, rather than by the county, as in most states. For the year 
ending June 30, 1942, jail costs in Virginia amounted to $471,099.53. Virginia 
is now on the list of states that has abolished the fee system. 

Where the fee system is in operation, constables and deputies as well as 
sheriffs and justices of the peace are paid on a pro rated basis. The more 
arrests, the more money paid these officials. These officers did not create this 
system; it was handed down to them and they cannot be blamed for playing 
it for all it is worth. Not until all officers identified with the jail are placed 
on a salary basis will this system be eliminated.’ 


IMPRISONMENT FOR DEBT IN AMERICA 


Imprisonment for debt was universal in early colonial America. Many 
creditors were especially harsh in hounding their debtors into prison where 
they were badly housed, uncared for, and completely demoralized. Their 
only recourse was to call on their friends or relatives to compensate their 
creditors and pay the jailer’s fees. Many distinguished persons were sent to 
debtors’ prison, among them Robert Morris, famous financier of the American 
revolution. 

The practice of throwing a debtor into prison did not come into disrepute 
in America until the 1830’s and 1840's. Under the common law, as interpreted 
by colonial courts, it was possible for a substitute of the debtor to work out 
the indebtedness due the creditor and in this way redeem the body of the 
immured debtor. 

During the entire colonial period persistent attempts were made to relieve 
the conditions of distressed debtors, as well as to outlaw the practice. But 
the courts never adopted a liberal interpretation of the laws, so it continued 
long after general public opinion rejected it in principle. The democratic 
revolution that catapulted Andrew Jackson into the presidency was the force 
that mobilized public opinion against this archaic and oppressive practice. It 
may be a shock to many that there are 12 states that even today may, legally, 
imprison a debtor to jail and keep him there until his indebtedness is paid 
off. A situation a few years ago in Vermont, in which three G.I. veterans were 
sent to jail, caused wide comment throughout the country. In all twelve 
states (Connecticut, Illinois, Maine, Massachusetts, Michigan, New Hamp- ` 
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shire, New York, North Carolina, New Jersey, Rhode Island, Vermont, and 
Wisconsin), to a varying degree, it is quite possible to be remanded to jail 
in judgment of a debt. 


THE JAIL TODAY 


As we have described the jail, we see it as a survival from pre-prison days. 
The original jail performed the function of keeping people in custody while 
they were being detained for trial, and until the 1830’s and 1840’s the only 
prisoners they held under long-term custody were debtors. 

As state prisons and reformatories developed to take care of the great 
majority of those who had earlier been inflicted with corporal punishment, 
there were certain residual types in the varied criminal populations that did 
not seem to fit in anywhere. Some belonged in homes for dependents and 
feebleminded, but the tendency was to send them to the jail for winter—va- 
grants, dipsomaniacs, drug addicts, and those with mild mental disease. This 
naturally led to the demoralization of the jails through their utter promiscuity. 
And even now we do not keep out of our jails all types that should be sent 
to other specialized institutions. This practice has led to the permanent deg- 
radation of the jail population. 

Many students of the jail problem agree that the jail of today is little better 
than its ancestor of colonial times; in fact, in many respects it is even worse, 
since the number sent there each year reaches staggering proportions. As 
Edgar M. Gerlach, former federal jail inspector has pointed out, conditions 
in the bulk of the country’s 3,000 jails seem to be getting gradually worse, 
judged by the reports of inspectors who make it their business to appraise 
these institutions each year." 

In some of our larger cities, the workhouse, in addition to the county jail, 
handles the conventional jailhouse type of derelict. But most of these estab- 
lishments have no professional standards of treatment in operation. Later we 
shall discuss the type of program that should be promulgated in a large 
workhouse or regional jail farm in which constitutional misfits should be 
incarcerated, 

The jail, then, still serves the same functions as in colonial times. It is still 
a place of detention of those awaiting trial—its original function; a prison for 
the incarceration of misdemeanants and petty offenders; and a “parking- 
place” for vagrants. Besides, most jails house those who are suffering from 
chronic alcoholism or from the effects of narcotics as well as prostitutes and 
panderers, shiftless derelicts, material witnesses, and others of heterogeneous 
nature. The promiscuity and the utter lack of segregation of the contemporary 
jail and workhouse are two of their worse features, Especially serious, too, is 
the intermingling of first offenders, in most cases young boys and men, with 
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older and more degraded types of depraved persons and adepts in petty crime 
and debauchery. 

The report on Juvenile Detention of the Attorney General’s National Con- 
ference on Prevention and Control of Juvenile Delinquency estimated that 
in 1946 over 40,000 children were detained in county jails.? The problem of 
keeping children out of county jails is a serious and distressing one. One 
reason is because no alternative facilities are available in large areas of the 
country. Adequate detention quarters are not provided and thus, when a 
child is arrested for a delinquent act, or is a runaway from home, he is sum- 
marily clamped into jail." 

In a survey made in 1948 only two states, New Hampshire and Connecticut, 
claimed never to use jails for the detention of children. Director James V. 
Bennett of the Federal Bureau of Prisons, in his 1950 annual report, stated 
that seven out of ten juveniles appearing before federal courts had been 
detained in county jails, the average number of days being 17. Put in another 
way, 1,136 out of 1,999 cases disposed of during 1950 were held in jails prior 
to disposition of their cases. 

In addition to a lack of scientific classification and segregation, most jail 
administrators are inefficient and ignorant of penological principles. Few of 
these jailers and sheriffs have a high degree of intelligence in the crime 
problem. The county sheriff is like the county clerk and other such petty 
officials; he is in politics for what he can get out of the job. But we cannot 
blame the sheriff. Ever since the days of Howard, this functionary has run the 
jail for the benefits of the office. Part of these benefits have been financial 
rewards and political patronage. 

The warden of a state penitentiary is certainly far enough removed from 
the status of a scientific criminologist, but he has usually had considerable 
experience in dealing with men, if not criminals, and he sticks to his post for 
a considerable time. But the sheriff holds office for only a short period, usually 
between elections. The county jail is looked upon as one of the largest sources 
of legitimate political patronage and the sheriff is supposed to make his office 
worth-while upon the basis of the profits he can make out of the maintenance 
of his jail—in most cases through the fee system. So long as this system 
operates, this petty graft will attract only political hacks and untrained men. 

Although the sheriff may have little scientific knowledge of penal methods, 
he is, in most cases, a more intelligent person than most of his underlings, be 
they deputy sheriffs or keepers of the jails. In the smaller counties, such a 
person may be little more than a mere turnkey. His job is to watch the jail 
and its inmates so that the prisoners will not walk off. He is also charged with 


€ Report No, 5, Government Printing Office, Washington, D. C., 1947, p. 2. 

7 For further details, see Austin H. MacCormick, “Children in Our Jails,” The Annals, Janu- 
ary 1949, pp. 150-157. MacCormick states that from 50,000 to 100,000 children are detained 
aanually in jails “most of which are unfit even for adults.” 


Acute Overcrowding in County Jail (Photograph taken in 1938). 
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feeding the inmates. His duties are, as a rule, very inefficiently dispatched, 
judged by the large number of escapes and the sorry state of the housing, 
sanitation, and food in most jails. In many jails there are not even full-time 
personnel. In 1949, for instance, it was reported that in 42 per cent of the 
jails of California only part-time personnel were employed. 

In its architecture, the jail presents the greatest diversity of construction. 
Some places have structures erected over one hundred years ago; others have 
new and relatively efficient cagelike buildings. In more recent times some 
cities have gone in for absurd skyscraper or penthouse jails. In almost no case 
is modern architecture combined with humanitarian sentiment and scientific 
insight in the design of the jail. 

In the bulk of our county jails there is no semblance of security. Escapes 
and just plain “walking off” are notoriously prevalent. It is recorded that 
a bank robber “sang his way out of jail” in Arkansas some years ago. He 
merely took his place among a visiting religious group and walked right past 
the jailer. In a Texas jail an inmate walked up to the trusty jailer and quietly 
said: “I'll go now.” The obliging trusty opened the door and the prisoner 
walked out. The notorious John Dillinger escaped from the Crown Point, 
Indiana jail in 1934 with the aid of a homemade wooden gun, after the female 
sheriff boasted that her institution was too secure even for “tough babies” 
like Dillinger. It is estimated that some 3,000 persons escape or walk away 
from our county jails annually.. 

The modern jail is an expensive institution to maintain. It has been esti- 
mated that it costs the taxpayers over $50,000,000 annually to support the 3,000 
county institutions. The per capita cost varies with the turnover in the popula- 
tion; larger jails in more populous centers cost less to operate than the smaller 
institutions where inmates are not so numerous. But it costs approximately 
$500 to $800 a year for each inmate. This is not the total social cost, for many 
of the persons who run afoul of the law are in poor circumstances financially, 
so that their incarceration works a serious hardship on their families. Con- 
sequently, thousands of such families must be supported by the state or city 
through its Department of Welfare. 


THE KANGAROO COURT 


An easy way of maintaining discipline in a jail is to institute the perverted 
form of inmate self-government called the kangaroo court. The origin of the 
term is somewhat obscure. Some authorities claim it was imported from South 
Pacific colonies—home of the kangaroo—where the practice was in operation. 
Others associate it with an activity of justices of the peace in the early days 
of the automobile whereby they maintained speedtraps to arrest unwary 
motorists who were “speeding.” This practice, like the fee system, began 


8 “A Study of the County Jails of California,” Sacramento, 1949. 
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many years ago and has been abolished in all but the most reactionary juris- 
dictions. It can be traced to the gaols of England several centuries ago. The 
kangaroo court was a thriving institution in Newgate Prison in 1818 when 
Thomas Folwell Buxton mentioned it in his Inquiry into Prison Discipline. 
In jails where it operates, the inmates elect a judge who presides over a court. 
This judge is probably the most influential rascal in the hoosegow at the 
moment. Obviously, the whole practice is a burlesque of the regular court 
of law. 

Sanford Bates, former Director of the federal prisons, says of this miserable 
institution, “the kangaroo court is a combination of blackmail, terrorization, 
and privilege.” In jails where the kangaroo court flourishes, rules are drawn 
up that deal with such humdrum affairs as keeping the cells and bullpens 
clean, excessive noises and other nuisances under control and, in short, any- 
thing that comes within the scope of the personal conduct of the inmates. 
When a new inmate enters the establishment he is brought before the judge 
who presents him with a set of rules. Many of these rules are arbitrary and 
capricious. Here is a sample of such a set from a sanitary court, supplied to 
the writers by the Federal Bureau of Prisons: 


Sanrrary Court DECREE 


This Sanitary Court is One Hundred Percent Strong and is also Iron 
Bounded and Copper Lined. ‘ 

Every One who enters this Jail is Automatically a Member of the Court and 
is Fined $2.00. 

Any One Denying Having Money on his Person Down Stairs will be Fined 
as the Judge Sees Fit. 

(1) Every One must take a Bath on Entering the Jail and at Least twice 
a Week. If not Executed a Penalty of From 1 to 15 Lashes will be Imposed. 

(2) No One is Allowed to make Unnecessary Noise after Lights are Turned 
Out at Night and Before Slams Open and During Meal Periods. If not Exe- 
cuted a Penalty of from 2-15. Or as Tudge Sees Fit. 

(3) No One is allowed to Resist Court. Penalty as Judge Sees Fit. All Fines 
Must Be Paid. 

(4) No One is Allowed to steal from his Fellowman. If so it will be a Pen- 
alty of from 50-100. Or as Judge Sees Fit. 

(5) No Fighting Allowed. If so A Penalty of from 15-22 L. Or as Judge 
Sees Fit. 

(6) No Malice Toward your Fellowman. 1-15 Lashes or as Judge Sees Fit. 

(7) Every One Must fall in Line in Order at Meal Time. If Not A Penalty 
of from 2-25 Lashes or as Judge Sees Fit. 

(8) No One is Allowed Above the Dead Line while Visitors are Present 
unless he is Called. Otherwise a Penalty from 1-15 L. Or as Judge Sees Fit. 

(9) Loud Talking and Profane Language is Prohibited while Visitors are 
on Floor. If Found Guilty a Penalty of from 3-25 Lashes, Or as Judge Sees Fit. 

(10) Every one must have on Clean Shirt Before Breakfast and Visiting Days 
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which is Thursday and Sunday. A Penalty of from 2-20 L, Or as Judge Sees Fit. 

(11) Hats and Caps must be Removed from your Head during Meal Hours 
and while Court is in Session. If found Guilty a Penalty of from 1-15 L. Or 
as Judge Sees Fit. 


It is difficult for a new man who has not had time to establish status with 
his fellow inmates to avoid violating several of the rules. He is accordingly 
fined, the ultimate object being, not order, but to extract from the victim all 
the money he has on his person or lodged to his credit in the sheriff’s office. 
If he refuses to pay, he is whipped. Wherever the kangaroo court is in opera- 
tion, there will be found hidden under some mattress a handmade lash. It is 
applied without fear of interference from the jailer, who often condones such 
action and shares in the final pay-off. 

Two brutal murders have occurred within the immediate past at the hands 
of members of these kangaroo courts; one, in the Denver jail (1938) and the 
other in the Seattle jail (1944). In each case the victims, refusing to do the 
bidding of the self-appointed “judge,” were tortured so badly that they 
succumbed.” 

The kangaroo court flourishes out of, the sight of responsible citizens and 
is condoned by all too many administrators. While most states have outlawed 
this degenerate type of self-government, it flourishes undercover. This fact 
was brought out in a recent report of jails in California. The committee mak- 
ing the investigation of jails were convinced that “inmate disciplinary 
authority” exists in 2r out of the state’s 56 jails. It might be added here that 
this high-handed form of “self-government” is also found in some peni- 
tentiaries. The trusty system often lends itself to this form of institutional 
blackmail. 


WOMEN IN JAILS 


The treatment of women in jails is in harmony with the vulgarity and 
brutality characteristic of jail discipline and practice as a whole. The larger 
jails sometimes have a special apartment for female prisoners, set aside from 
the jail proper and staffed by women. But in most of the smaller institutions 
women prisoners are segregated in one of the tiers, not too far removed from 
the male inmates—and near enough to hear the ribaldry and derisive laughter 
from the men’s side, Matrons are almost never furnished in the smaller estab- 
lishments, and this makes a situation that is completely inexcusable—minis- 
tering to the peculiar female needs by male jailers. 

Even in those larger jails that employ matrons to care for the female 
prisoners, few women of culture, refinement, or professional training can be 


° For details of the Denver case, see Courtney Ryley Cooper, Designs in Scarlet. Boston: Little, 
Brown, 1939, pp. 269-70; for the Seattle case, Congressional Record, May 14, 1945, Vol. 91, 
No. 48, pp. 2245 f. 

10 California jail study cited supra, 1940. D. 10. 
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persuaded to assume this onerous task, and administrators are forced to em- 
ploy women of low caliber. As the positions are political, even if there were 
available women with some education and refinement to accept them, it is 
doubtful if they would be employed. The pay is usually meager and the hours 
long. Most jail matrons may have good intentions when they assume their 
duties, but lacking the insight necessary to care for the typically wretched 
female groups that infest our jails, they become intolerant, crotchety, and cruel. 
Granted that most of the females found in our jails are derelicts and prosti- 
tutes, it is all the more important that a high type of trained worker be 
placed in such positions.* 

Long range planning, so far as it affects the county jail, calls for the 
separation of inmates into various groups. This applies to women as well as 
to men. Women awaiting trial should be housed in a separate wing in a 
House of Detention and cared for by trained social workers. Female mis- 
demeanants, drug addicts, alcoholics, and some other types should be taken 
from jails to receive scientific treatment in properly operated institutions for 
those specific ills. But always they should be rigorously segregated from male 
inmates and cared for by trained female attendants. 


TOWN LOCKUPS 


What we have stated concerning county jails thus far certainly also applies 
to city and town lockups where thousands of persons are detained because 
they cannot raise bail bonds. This country’s town and city lockups, under the 
control of police, are altogether indecent for human habitation. This is an 
area that has been all but neglected by students of the crime problem. A re- 
vealing report on Chicago’s lockups released by the John Howard Association 
of that city is the type of study that should be made in every large city and 
county seat of the nation. The most shocking conditions were found in Chi- 
cago’s police lockups. The herding together of dozens of victims in cramped 
filthy cells, built originally for one or two persons, was the rule rather than 
the exception. Rules drawn up for the treatment of those detained for trial 
were ignored by those in charge. On the basis of these conditions seven 
lockups were classified as “good,” that is, approaching desirability, ten as 
“fair,” and twenty-two as “poor.” Owing to the widespread interest in the 
study, entitled Held Without Bail, under the supervision of Eugene S. Zemans, 
the shocking conditions were brought to the attention of the proper authorities 
and considerable reform measures were introduced. Here is a sample report 
of the conditions found by the investigators: 


Thirty-three lockups (studied) contain 336 cells, which housed 612 people 
on December 15, 1946. Eighteen of the 33 had repugnant odors. Some of the 


11 See Florence L. Sanville, “A Forgotten Four Hundred,” Pennsylvania Prison Society, Phila- 
delphia, 1934. 
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cell rooms were so malodorous as to affect the entire station. Twenty-six lock- 
ups had filthy walls which were also in need of major repairs. Two had as the 
only toilet facility a trough of constantly running water, which occasionally 
spread its contents over the entire floor area. Only one lockup supplied toilet 
paper to prisoners, and none provided soap and paper towels for any of the 
men. The women’s lockup in the first district was the only one having bathing 
facilities. Twenty-four lockups had wooden bunks and thirteen had metal. 
Only the first district supplied mattresses and blankets and these only for 
women. Twenty-five of the lockup keepers reported that their lockups were 
infested with vermin. Many reported that bedbugs, lice, cockroaches, mice and 
rats were so troublesome as to require the use of a gasoline torch to “burn them 
out.” . . . With the exception of the women’s lockups, prisoners are provided 
with two slices of bread, a slice of bologna, and a cup of black unsweetened 
coffee three times daily, if they desire.’* 


Recognizing the difficulties small towns, in particular, have in financing a 
lockup, New Jersey has encouraged “regional” establishments whereby two 
or more small communities may pool their resources and operate one deten- 
tion quarter. For instance, there are 565 municipalities but only 245 police 
lockups. Sanford Bates, Commissioner of Institutions and Agencies, states that 
many police in small towns are anxious to maintain decent quarters. The 
department of Institutions and Agencies compiled a set of suggested regula- 
tions for the operation of these places and many communities have availed 
themselves of this service. 


PROPOSALS FOR JAIL REFORMS 


Jail reform has come very slowly. John Howard found this institution, 
with its ancient characteristics of oppression and privilege, almost impossible 
to improve. Since his day many have denounced its evils, but very few im- 
provements have been made. In America, the jail was accepted as a necessary 
adjunct of the penal system and, due largely to the famous jail architect John 
Haviland and his imitators, hundreds of jails were built that were massive, 
secure (at least in looks), forbidding, ill-equipped, and ill-designed for 
health, not to mention comfort. Many of these structures are still in use, 
but they have been condemned by virtually all students of the jail problem. 

Considerable impetus was given the movement toward a genuine jail re- 
form when the federal government, acting through the Bureau of Prisons, 
set up an inspection service of the 3,000 jails of the nation. By means of this 
service, jails that would house federal prisoners awaiting trial must measure 
up to rigid standards in regard to security, sanitation, food and housing, 
medical attention, and other conditions compatible with common decency. 

For the year ending June 30, 1950, 78.1 per cent of 3,115 local jails inspected 


12 Held Without Bail, John Howard Association, Chicago, 1949. 
18 Cf, Sanford Bates, “Stepchildren of Penology,” Prison World, March-April 1949, pp. 3-5. 
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were rated under 50 per cent and condemned as unfit for human habitation. 
Only 87 jails in the entire country received ratings of 60 per cent or over; only 
8 jails received a rating of 80 per cent or over. Yet the Federal Bureau of 
Prisons was compelled to use 604 county jails for the detention of its suspects.** 
In the vast majority of jails there are no rules concerning the management 
and discipline posted or even compiled. Well over half of the country’s jails 
are never inspected by local boards of health or other official authorities except, 
in some instances, by local grand juries who are not supposed to know any- 
thing about jails. These bodies of citizens, however, do frequently condemn 
their local jails but rarely are their recommendations acted on. 

A particularly distressing situation occurred in a Texas jail during the year 
1950. An emaciated, stark naked derelict was found dying of starvation and 
general debility. He was found, lying on the stone floor of his cell, by a 
photographer. Publicity of the incident was immediate. The justification for 
this neglect, it was alleged, lay in the inability of anyone legally to swear out 
charges of insanity and commit the man to a hospital for the insane. The uni- 
dentified man died without any medical attention. The Citizens Welfare 
League of Texas immediately plunged into the case—too late to save the life 
of the unfortunate inmate—and was responsible for the law being changed." 

It is not to be implied, however, that all jail administrators are deaf to jail 
reform. Many are genuinely concerned with the multifarious problems of 
their institutions and are cooperating splendidly with the leaders in the reform 
movement to abolish, or at least radically change, the jail and all that it 
represents. The National Jail Committee, an affiliate of the American Prison 
Association, issues a magazine known as the Prison World (formerly the Jail 
Association Journal), from which we quote liberally in this chapter. The 
Committee has issued the following 14 points, or propositions, for which it is 
determined to work until they are generally adopted throughout the country: 


I. Measures to Keep People Out of Jail 
1, By law direct that the Courts adopt a more extended use of bail, recog- 
nizance, and other approved measures of release from custody. 
2, Secure a law providing for collection of fines by installment and for 
sufficient personnel to enforce it. S 
3- Develop an approved probation system, not only to prevent people 
from getting into jail, but to supervise and guide offenders released 
from custody. 
Il. Fundamental Changes in Jail Set-up 
4. Abolish the locally controlled jail as a place for convicted prisoners. 
5. Place the jail and all its present functions wholly within the State 
Correction system and under centralized control. 
6. Reorganize the system to provide for secure and suitable detention 


14 From the Director's Annual Report, Federal Prisons 1950, Table 36, p. 92. 
15 For further details see The Prison World, July-August 1950, pP- 22. 
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places, properly staffed and equipped for segregation, classification of 
prisoners charged with law breaking. 

7- Establish regional farms and/or custodial centers for care, training, 
and needed treatment, with a regular work program under rigid dis- 
cipline. 

8. Eliminate the fee system in connection with arrest, trial, and custody 
of prisoners, and place all fee officers on fixed salary. 

III. Reform in Law and Court Action 
9. Simplify law and court procedure with regard to all arrested persons 
10. Adopt measures and reforms to shorten time spent in detention quar- 
ters by prisoners awaiting trial, witnesses, appeals, etc. 
Ir. Secure an indeterminate sentence law with specified minimum sen- 
tence. 
IV. Standards and Records 
12, Fix minimum standards for custodians of prisoners and probation 
workers with merit system safeguards, 
13. Establish a central state bureau of identification and record. 
14. Create a uniform system of records and statistics for the whole correc- 
tional set-up, jails included. +° 


This is an ambitious program, and there is no doubt that it will take many 
years to achieve. Here and there, however, some of the reforms mentioned are 
actually in operation. We consider some of the points in detail. 

1. The more extensive use of bail, recognizance and other approved meas- 
ures of release from custody and the collection of fines by installments, Bail 
is in more or less general use, but it should be made easier to obtain and 
should be lowered in deserving cases. The vicious practices of the bail-bond 
racket should be promptly eliminated. Anyone who can raise bail stays out of 
jail now, regardless of the degree of criminality, except for those serious 
offenses that are denied this privilege by law. As now practiced, however, only 
the well-to-do can find such collateral; the friendless and impoverished go to 
jail because they cannot make bail-providing connections. The use of per- 
sonal recognizance can undoubtedly be extended, especially in small com- 
munities where nearly everyone is known and will appear as directed by the 
court at the specified time. Recognizance, unlike bail, is essentially a form of 
credit with no security except the individual’s personal integrity. 

One of the strangest anomalies in present penal practice is jailing a person 
who cannot or will not pay the fine imposed by the court. It is so easy for a 
magistrate or judge to pronounce the sentence: “Ten dollars and costs or 
30 days in jail,” without realizing that 30 days in jail is an expense to the 
taxpayer—and without realizing that he is sentencing the accused to be jailed 
for debt. If the accused cannot pay, the law becomes the creditor, exacting 


16 Proceedings, American Prison Association, 1937, p. 320. See also, Roberts J. Wright, “What! 
The County Jail Again?” Federal Probation, July-September 1947, pp. 17-20. 
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its pound of flesh from the hapless debtor to society. Nearly half of all the 
people in jail at any one time are there for inability to pay their fines. To 
remedy this situation, installment payment of such fines has been suggested 
and in some places being adopted. For example, Judge W. Francis Binford 
of Prince George County, Virginia has used this device for years." Judge 
Binford points out that aside from saving the taxpayer money and the prisoner 
an unwholesome jail experience and incidental demoralization to health, the 
installment system creates a wholesome effect on the family of the offender. 
If he was employed when he ran afoul of the law, there would be scarcely 
any interruption in his regular work; hence his family would not suffer 
economically. Another expedient with less to recommend it is the “week-end” 
sentence that is being resorted to in Rochester, N. Y., Camden, N. J., and 
other places throughout the country. This is usually employed in drunken 
driving, drunkenness, and cases where it is assumed a jail sentence will 
“teach a lesson.” The offender is permitted to serve any sentence imposed on 
him for an infraction of the law by appearing at the jail every Saturday after- 
noon after work and leaving Sunday evening until he has served the equivalent 
of his time sentence. This practice does not interfere with the violator’s work 
and brings no financial hardship on him or his dependents. But if the purpose 
of the sentence is to teach the offender a lesson and to deter others, splitting 
the terms in this fashion makes the lesson pretty easy and greatly decreases 
any deterrent effect. In such cases, the offender is still subjected to the 
crudities and vulgarities of the jail and may be made a criminal as a result of 
vicious associations. 

2. Provide adequate detention quarters for the untried offender apart from 
any other types of custodial cases. Since approximately five out of eight persons 
apprehended by the law and incarcerated in the county jail (or placed on 
bail) are finally acquitted of the charges, it is incumbent on society to guar- 
antee decent and humane treatment of all persons under suspicion until proved 
guilty. But nearly all who await trial in county jails are herded together (often 
with vagrants and other short time offenders), and grudgingly supplied with 
minimum comforts, This is especially true in our smaller jails, where segre- 
gation of any sort is practically nonexistent. 

A place of detention for those who have not had a trial is absolutely neces- 
sary in every county. It should be under the control of the criminal court and 
not too far removed from the courtroom for easy access from detention quar- 
ters. Scrupulous cleanliness is essential, and visiting privileges should be as 
generous as expediency permits. Individual cells should be provided, and 
segregation of the sexes should be absolute. Food and general comforts should 
be of a reasonably high standard, and personnel should be of the highest 


17 See article by Judge Binford in Proceedings, American Prison Association, 1937, pp. 361-7. 
“Installment Collectian of Fines.” 
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type. Access to those detained should be extended to welfare workers, and 
case work should be an integral part of any program set up for the considera- 
tion of personality problems. 

In any moyement to outlaw jails the first step, then, is to provide detention 
quarters for the untried. If this is accomplished, at least half of the present 
jail population will be removed from the dingy, unsanitary institutions where 
they are now housed. Aside from the difficulty of obtaining funds for such a 
House of Detention, the vested interests that control the patronage of the 
county jail usually oppose this innovation, despite the fact that untried prison- 
ers do not belong in the jail as we find it today.’* 

3. Establish farms for misdemeanants in metropolitan areas with adequate 
provision for the treatment of contagious diseases, venereal diseases, and 
chronic alcoholism; such farms to be either under direct control of the state 
or an integral part of a state-wide program for penal treatment. For the less 
populated counties, regional farms to be established to care for this type of 
short-term offender, and adequate provision made for treatment of those 
suffering from disease. 

Under the present system, it is difficult, if not financially impossible for 
the county to care properly for these types. In hundreds of county jails there 
are only a few prisoners incarcerated at any one time. In 1931, the Wicker- 
sham Commission offered the following support of such a policy: 


In the United States, a county, with few exceptions, is too small a unit to con- 
duct an institution for offenders efficiently. The plant must be too small and the 
institution must be run on too small a scale. Moreover, the existence of so many 
institutions makes it difficult to find competent people who will manage them 
as they ought to be managed at salaries available. Again, the number of persons 
confined in many of them is too small to make the proper kind of plant and 
equipment acceptable to the community. 


Mr. James V. Bennett, Director of the Federal Bureau of Prisons, writ- 
ing on “The Regional Work Farm,”’® strongly advocates: the central control 
(by the state) of all correctional institutions for sentenced prisoners; the con- 
struction and establishment of a number of regional institutions for short- 
time offenders; and the transfer of sentenced prisoners from the county jails 
to the new institutions. He points out that since 1930 counties have been expe- 
riencing more and more difficulty in financing their local governments and 
that they have retrenched in education, road building, health programs and 
penal institutions. He comments: 


If we are to have decent correctional institutions with facilities for systematic 
study and treatment of the offenders committed to them; if we are to provide 


18 See Francis Fisher Kane, “Houses of Detention for Untried Prisoners,” Prison World, 
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the prisoners with work, decent housing quarters, wholesome food, medical 
treatment and all the other things which they lack under the present system, 
it becomes necessary to consider the possibilities of operating the system on 
some basis other than that of independent county management. There is gen- 
eral agreement among those who have experimented with new means of treat- 
ing the short-term prisoner that the construction and maintenance of regional 
institutions, largely devoted to farming, will provide a solution to the existing 
jail evils.?° 
Legislation should be passed in each state making it mandatory for smaller 
counties to combine themselves in regional units and attack jointly the prob- 
lem of adequate supervision and care of misdemeanants and other types that 
come within the jurisdiction of the lesser courts. The American Prison As- 
sociation, at its annual meeting in 1940, went on record as endorsing “the 
classification services in such institutions for the short-term offender as found 
-in the Indiana Farm at Greencastle.” Classification is quite difficult, if not im- 
possible, in small county jails. 


Courtesy The Prison World. 


The Berks County Prison has the advantage of a fine plant and fortunate 
location. 


Some of the larger cities established farms at an early date, especially for 
vagrants and misdemeanants—Cleveland in 1905 and Kansas City, Missouri, 
in 1909. During the past 15 to 20 years other communities and counties have 
followed this trend: the St. Louis County Work Farm near Duluth, Min- 
nesota, Berks County farm near Reading, Pennsylvania, and the detention 
roadcamps and farm operated by the sheriff of Los Angeles county. 


20 jaem. 
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Maryland operates a state farm for misdemeanants as well as long-term 
offenders near Hagerstown. The Indiana state farm near Greencastle has 
been in operation since 1915. The state law makes it mandatory for local judges 
to send to this institution misdemeanants sentenced for more than 30 days. 
They may send persons to the local jails for less than 30 days. This practice, 
however, does not solve the problem of the local jail. The problem of the jail, 
so far as misdemeanants are concerned, will not be solved until this class of 
law violator, as well as the vagrant, drug addict, and alcoholic, is sent to a 
regional or state farm, or to a large city House of Correction, on an indefinite 
basis, and while incarcerated be given the type of treatment he needs. 

Other regional farms are in operation in Bridgewater, Massachusetts; at 
Lorton, Virginia, for the District of Columbia; at Vandalia, Illinois; and in 
work camps scattered over North Carolina, where the legislature permitted 
the state-to take over the county prisoners (about 3,650 in all) and to use their 
labor under the control of the State Highway Commission. The counties, 
however, have not availed themselves of this opportunity to change the out- 
moded function of the jail. 

The instances mentioned are enough to indicate that a decided trend, 
albeit much too slow, is in the direction of differentiating the types found in 
the county jail into specialized institutions, or into segregated portions of a 
large jail farm, where they normally should be sent according to their specific 
type. We cannot be too optimistic at the moment, despite this healthy trend. 
Reports indicate that there is opposition in many political quarters against 
the movement. Many counties resent the break-up of their vested interest, 
with its political patronage, and many judges who are a part of the local 
county political organization lack the vision necessary to demand more 
activity in the direction of state control of misdemeanants, drug addicts, alco- 
holics, prostitutes and other types that certainly do not belong in the tradi- 
tional county jail. 

Most important, however, are the program and personnel of the regional 
farm or House of Correction. Rehabilitative work should be a fundamental 
part of the farm-institution program. Each man and woman sent to such an 
institution is a personal problem. It goes without saying that a program that 
does not include in its personnel trained experts in psychology, psychiatry, 
and social work, in addition to trained medical and dental specialists, cannot 
measure up to modern standards of therapy. Custodial officers should be of 
the highest type, selected only on the basis of merit, with no regard what- 
soever to political expediency. Aside from the work program—physical, voca- 
tional, and institutional—an adequate program, including guidance, recrea- 
tion, education, and religion should be maintained, Preparation for release 
should be considered most carefully by the trained members of the classifica- 
tion staff. Such preparation should envisage community preparation to such a 
degree that the released prisoner may adapt himself as easily as possible to the 
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free outside world. This is vitally important, and it calls for a tangible plan 
to be agreed on before the inmate leaves the institution. Relationships with 
his family must be guaranteed where possible; a job or other type of helpful 
occupation must be provided and, from an ideal point of view, periodic 
check-up on the part of a paroling authority maintained. From a medical 
standpoint, adequate facilities for dealing with venereal diseases, alcoholism, 
and debilitating ailments should be provided and utilized in the best medical 
traditions. Drug addicts might well be sent to a regional farm to be segre- 
gated and to receive scientific treatment—but not to be punished. 

To sum up, then, whether the farm for the jail population (except those 
awaiting trial) is under the jurisdiction of the county, group of counties, or 
state, the personnel employed should understand the variety of problems 
represented by the various types to be sent there. Many, because of constitu- 
tional weaknesses, cannot be salvaged, but at least incarceration in such a 
place need not degrade them further. Many can be helped, especially if case 
work is introduced into the program. 

Possibly wages can be paid for labor performed, to stimulate industry and 
thrift—one additional reason why such institutions should be under the con- 
trol of the state and integrated with the prevailing statewide penal labor policy. 
Counties, especially the smaller ones, cannot hope to continue insisting on 
their jurisdiction over offenders against the state. 

We are far from realizing the goals set forth in this section but the trend 
is definite. Realists are convinced that the county jail of the future will be 
shorn of its political authority and go the way of all outmoded institutions. In 
the meantime we must constantly inspect the county jails throughout the 
country. In one place we may find numerous reform measures being intro- 
duced by an intelligent administration; in another we shall see continued 
brutalities, filth, official indifference, lack of segregation, and other evils 
inherent in the county jail. Until we develop a uniform system of state-con- 
trolled regional farms for misdemeanants, effect a complete segregation of the 
sexes, separate those awaiting trial from others, and isolate and treat those 
individuals afflicted with various diseases so prevalent in jail populations, we 
must tolerate the jail. At the same time, we must demand cleanliness, sanita- 
tion, an adequate and nourishing diet, and a well-trained personnel as the 
very minimum for its administration. 

Social case work in the county jail is also highly desirable. A few of the 
larger jails have such a service, but in the vast majority of them those in 
control fail to recognize its value. Organized case work may be introduced 
in jails either (1) through social workers attached to a private agency or (2) 
by direct employment of qualified and experienced case workers on the paid 
professional staff of the county institution or (3) by the appointment of in- 
ternes in training as volunteers. To be of value, however, case work must be 
advantageous to both prisoner and administration. 
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THE ABOLITION OF THE COUNTY JAIL 


Obviously, if the jail is dutmoded functionally, it should be abolished as a 
penal establishment. As we pointed out, it was originally designed as a place 
of detention. Today detained persons awaiting trial should be housed in 
properly constructed places of detention. All others sentenced to jail should 
be treated in institutions where some scientific program of treatment is in 
operation: drug addicts, alcoholics, prostitutes, and other such afflicted per- 
sons. Misdemeanants should also be given an analysis through investigations 
by social case workers and, if possible, kept in incarceration for an indefinite 
period of time. As pointed out above, if a county cannot afford an establish- 
ment specifically created to care for these types and their problems, two or 
more counties should work together to develop a regional farm. The county 
can no longer justify the old-style jail. 

The British people have abolished the county jail. Short-term offenders are 
sent to local prisons, all of which are under centralized control. In America, 
many jail reformers have denounced the jail as an institution. Starting with 
the eminent Hastings H. Hart (1851-1932), others who have urged the 
abolition of this foul institution are Joseph Fulling Fishman, for many years 
a jail inspector, Dr. Burdette G. Lewis, and Dr. Roy Flannagan. There are 
many timid souls among prison people who deplore the jail but who feel that 
society must compromise with it. There is little hope that the jail will be 
abolished in this generation but there is no excuse for compromise. Its abolition 
must be consummated eventually. 


JAIL PLANNING AND DESIGN IN CONTEMPORARY PERSPECTIVE 


We have clearly stated that prison and reformatory construction has borne 
little relation to humane considerations or rehabilitative facilities but has been 
designed to cage human “wild animals.” Jail architecture has been even more 
unfortunate, because less attention has been paid to it. Prison architecture 
has at least produced giant prisons of symmetry and beauty, however ill- 
adapted to purposes of humanity and reformation. Most jails have not only 
been an eyesore from without but dirty, crowded, and unsanitary within. 
Far too much has been spent on prisons, but expenditures for jails have been 
niggardly, save in a few metropolitan centers where there has been a tendency 
to reproduce the fortress prison on a somewhat smaller scale or to go in for 
skyscraper construction. 

Colonial jails were crude stone, wooden frame, or even log-cabin structures, 
unhealthy for occupancy and unsafe from a custodial standpoint. The picture 
on page 461 showing the colonial prison of Philadelphia gives a good idea of 
one of the very best colonial jail structures—one befitting a colonial “metro- 

olitan” center. During most of the nineteenth century, most county jails 
resembled the old congregate prisons of the early part of that century. There 
were some cellular jails, but most of the county jails were barred congregate 
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structures that permitted demoralizing associations of young and old, male 
and female, accused and convicted. Few were built with more than a few 
cells or with any serious thought as to efficient design to assure segregation, 
safe custody, healthy living quarters, or a rehabilitative program. Toward the 
end of the century, some large cities built cellular jails after the model of the 
fortress prison. They were more healthy than the congregate cesspools and 
bedlams, but they were, perhaps, even more repressive in their operation. 

During the twentieth century jails continued to be either archaic enclosures 
of congregate corruption or new fortress prisons—the latter only in urban 
centers. But some populous counties undertook to construct jails that were 
designed along something like sound penological lines. Westchester County, 
New York, opened a prison in 1916 that was recognized as the finest jail in 
America at the time. It was designed by Alfred Hopkins along a rudimentary 
telephone-pole pattern. The Berks County Prison, near Reading, Pennsyl- 
vania, was also designed and built by Alfred Hopkins with a more complete 
application of the telephone-pole layout. When it was opened in 1931, it was 
the most modern and excellent jail structure in the world, but even Mr. 
Hopkins complained that he had been compelled to include unnecessary 
maximum-security housing. The Riker’s Island city prison in New York 
City, opened a few years later, was an even more advanced structure, being 
one of the most perfect examples of the telephone-pole design in this country. 
It was not, however, designed by Mr. Hopkins’ firm. Its chief weakness was 
the large amount of expensive and unnecessary tool-proof steel construction. 

In jail designing, however, as in other aspects of institutional planning and 
construction, the Federal Bureau of Prisons has taken the lead, even though 
here, as well as in penitentiary designing, the Bureau received its original 
impetus from Mr. Hopkins. The Federal Bureau, guided by Director Bennett, 
has clearly understood that there can be no really desirable county jails con- 
structed, save in metropolitan counties. The potential county jail population 
in rural areas is not large enough to warrant scientifically constructed jails, 
nor are the resources available to finance such construction. The regional jail 
is the only answer in such cases, and we have already discussed the regional 
jail program. 

In the 1940's, under the leadership of Mr. Bennett and Mr. Robert Barnes, 
the Federal Bureau took up, in serious fashion, the problem of planning jails 
in contemporary architectural and penological perspective. The results are 
fully described in Chapter XI of the Handbook of Correctional Institutions, 
Design, and Construction. An effort has been made by the Bureau to design 
jails even for rural counties—25-inmate structures—though it is recognized 
that the best jail is one that accommodates from 100 to 250 inmates. 

Modern jail planning is organized around the principles of segregation and 
classification of inmates. In the first place, it is recognized that wholly separate 
institutions should be designed to hold in custody accused persons and mate- 
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rial witnesses not admitted to bail. The jail should detain only convicted per- 
sons, Among this group there must be logical segregation—women from 
men, young from old, and vagrants, drunkards, drunken drivers, and prosti- 
tutes from those with a past criminal record. Among the latter type, only the 
few very dangerous convicts require segregation in inside-cell blocks. Most 
of them should be confined in outside cells or rooms, but all those detained 
in jail should have separate cells or rooms, though some may be allowed to 
mingle during the day under adequate supervision. The housing, service, and 
rehabilitative facilities should be as excellent as in the best correctional institu- 
tions, and large regional jails can well provide for simple industries, such as 
laundries, It is especially important that jails should provide for ample, 
though well safeguarded, visiting facilities for relatives, friends, and counsel. 


Courtesy of Federal Bureau of Prisons. 

Model Jail Designed to House 250 Inmates. Ideal structure for large urban 
counties or for regional jail used by a number of counties, no one of which is 
able to construct a suitable jail. 


The picture given here of a model jail, as designed by Mr. Barnes, is planned 
for 250 inmates, and is laid out on the horizontal plan, with all buildings 
except those for the dining room, kitchen, and shops of two-story construc- 
tion. The dining room, kitchen, and shop buildings are of one-story design. 
This jail is planned to be located in a rural or suburban region where there 
is ample space. Mr. Barnes has also designed a 250-inmate jail for urban 
location on the vertical plan, in which the buildings are of four-story con- 
struction. But the horizontal layout is to be preferred where space permits, 
as it allows more adequate provision for service, treatment, and industrial 
facilities. 

Jail designing by the Federal Bureau shows that jail planning can and 
should be as scientific as the best planning in up-to-date correctional institu- 
tions. If such plans are widely adopted in the future this will remove archi- 
tectural eyesores and sources of physical and moral degradation. At least, from 
now onward there will be no excuse for building jails that repeat the housing 
facilities of the Newgate Prison of 1797 or the steel cages of the fortress prison. 


CHAPTER XXIV 


Correctional Design and Construction 
as an Aid to Reformation 


IMPORTANCE OF DESIGN AND CONSTRUCTION 


THERE IS NO MORE IMPORTANT subject in penal and correctional practice than 
the efficient and appropriate design of the institutions in which those con- 
victed of crime are to be housed and treated. But, for at least a century, no 
phase of the problem of penology has been more neglected, even by profes- 
sional penologists and institutional administrators. 

In the generation accompanying and following the opening of Auburn 
Prison and the Eastern Penitentiary, a number of students of prisons, 
especially foreigners, gave considerable attention to the design and planning 
of penal institutions, basing their materials primarily upon the layout of 
these two great historic institutions. But from this time until the appearance 
of Alfred Hopkin’s Prisons and Prison Buildin g in 1930," virtually no attention 
was given to improvements in penal design and construction. And Mr. Hop- 
kins was an able commercial architect who developed his interest in prison de- 
sign in his mature years. The recent Handbook of Correctional Institutions’ 
Design, and Construction, issued by the Federal Bureau of Prisons in 1949, 
was the first systematic book ever written that covers every phase of institu- 
tional design and construction. It was prepared by men who have made it 
their life work to exploit full professional knowledge of architecture in the 
interest of constructing institutions that will harmonize with enlightened cor- 
rectional philosophy and practice. 

It would be difficult to exaggerate the importance of providing institutions 
that can house and treat inmates in a manner appropriate to the programs of 
rehabilitation that have been worked out since the eve of the famous Cin- 
cinnati Prison Congress of 1870. If it is to have any prospect of success in 
practice, an enlightened program for treating convicted delinquents must have 
an appropriate and fitting physical setting. High and gloomy walls, forbidding 
steel cages, the clanking of locks, and an overwhelming punitive atmosphere 
are likely to frustrate any reform program, even when directed bya competent 
and progressive administrator. This consideration applies not only to the 
location, design, and construction of the plant as a whole, but even to the 
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provision of details in service facilities, such as kitchens and gymnasiums. 
Inefficiently fed and served convicts are not likely to develop mental attitudes 
compatible with an enthusiastic response to rehabilitative measures. It is 
generally agreed by enlightened students of the problem that most of the 
rehabilitative programs worked out over the last two or three generations 
have failed to live up to the expectations of their sponsors. No single item has 
played a greater part in this failure than the fact that the physical setting of 
convict life has almost everywhere been in conflict with the ideals underlying 
the reform programs. 

Inasmuch as it is the thesis of this book that more and more convicts should 
be treated outside of formal institutions, one may wonder why we lay so 
much stress on modernizing and humanizing penal and correctional institu- 
tions. The answer is that we shall not achieve this rational ideal of extra- 
institutional treatment in any thoroughgoing fashion for a half-century or 
more. Hence, in the meantime, one of the most essential steps away from 
barbarism is to plan and build institutions more in harmony with rehabilita- 
tive ideals. S 


LAG BETWEEN CONSTRUCTION AND REHABILITATION 


In no other phase of penological experience has there been such a conspicu- 
ous lag as has existed between the design and construction of institutions to 
house delinquents and the rehabilitative policy generally accepted by the 
rank and file of relatively enlightened prison administrators. Even at the time 
of the opening of the Auburn Prison and the Eastern State Penitentiary of 
Pennsylvania these institutions lagged far behind the most advanced correc- 
tional thought of the time. For example, the Eastern Penitentiary was, in 1829, 
unsuited for the application of the ideals that Benjamin Rush had set forth 
4o years earlier. Yet, it is a fact that even after 1900 nearly every prison was 
constructed on the pattern of the Auburn Prison or the Eastern Penitentiary. 

Correctional thought underwent a number of important revolutionary and 
progressive changes in the century following 1830, but the institutions in 
which they had to be applied remained the same in general style and layout 
as the two original penitentiaries. Indeed, the Eastern Penitentiary, erected 
in 1829, provided for more humane housing facilities than some of the more 
expensive prisons erected 100 years after 1829: for example, the cells are twice 
as large as those in conventional prisons. Revolutionary results were expected 
from the complex of progressive ideas that were embodied in the reformatory 
system of the 1870’s. But this progressive conception of treating delinquents 
was applied for over two generations in institutions physically identical with 
those erected during the preceding 50 years to house and punish adult con- 
victs. Indeed, the first three important reformatories had actually been built 
as maximum-security prisons. The reformatory system was established therein 
and, hence, was virtually condemned to futility from the outset. Not until 
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the New Jersey Reformatory at Annandale (see p. 532) was opened in 1929 
was a reformatory designed and constructed in harmony with the rehabilita- 
tive ideals of the 1870's. 

With the exception of the remarkable innovations and experiments intro- 
duced chiefly by the Federal Bureau of Prisons since 1930, virtually all prisons 
in the United States and Europe have been designed after the pattern of im- 
pregnable fortresses. They have been maximum-security prisons, with high 
and expensive walls, stone, concrete, and steel cages, and a generally gloomy 
and forbidding atmosphere. This has been true even of institutions designed 
to confine youthful delinquents. There has been little discriminating and 
scientific differentiation in design and construction based upon the many 
different types of delinquents to be housed and treated—in short, there has 
been slight interrelation between penitentiary design and the classification 
of inmates. 

As a matter of fact, while enlightened penal administrators have for over 
80 years repudiated punishment in behalf of effective treatment, our penal and 
correctional institutions have been designed almost exclusively for punish- 
ment. As a result of the jailing psychosis, which grows out of the convict bogey, 
we have been primarily concerned with keeping these convicts securely locked 
up, even if no reformation of inmates is achieved; indeed, if we turn them ovt 
they will be more dangerous than they were upon admission to the institu- 
tion. This means that we have gone on for a century or more pouring millions 
of dollars into impregnable institutions that are perfectly designed to frustrate 
the ideal of rehabilitative treatment that all enlightened penologists have 
accepted since 1870, or before. There is little hope that we will succeed in 
bringing about the reformation of any considerable portion of our convicts 
until we provide a physical setting compatible with sane rehabilitative ideals. 

Unfortunately the tendency during the last quarter of a century has been 
toward bigger, if not better, penal fortresses. This race for bigness has even 
pervaded our prison construction and led states to vie with each other in 
bitilding large and expensive fortress prisons. The Gratersford annex of the 
Eastern Penitentiary, not far from Philadelphia, was erected in 1926-1929, 
with the object of having the largest possible area of ground surrounded by a 
wall. It cost $7,770,000. The state of Michigan boasts of having built the 
world’s largest prison at South Jackson, with an inmate capacity of over 
5,000 and costing $8,000,000 to build. 

New York proudly states that it has constructed the most expensive prison 
in the world, that at Attica (near Buffalo) which cost $10,000,000 when built 
in 1933 and would surely cost over $20,000,000 if constructed at present-day 
prices. The latest of the gigantic New York fortress prisons, built in 1942 at a 
cost of $7,790,000 and located at Green Haven, near Poughkeepsie, is laid out 
in such an expensive manner that messengers have used bicycles to traverse 
the corridors. Prisoners must cover great distances—in extreme cases as much 
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as a quarter of a mile—to reach the dining-room or bathing facilities from their 
cells. New York state has, perhaps, been the worst offender in building penal 
white elephants. It has no less than six gigantic new or rebuilt bastilles, and 
only one really modern medium-security prison. This latter institution houses 
but 500 of the state’s delinquent population. Yet New York state has been one 
of the most enlightened in the country with respect to penological thought. 
It was in New York that the reformatory ideal first took practical form in 
1876, with the opening of the Elmira Reformatory. 

The heavy investments in durable and impregnable fortress prisons that 
frustrate reform measures are doubly regrettable and vicious. Millions have 
been spent quite unnecessarily in provisions for needless security precautions 
that might better have been expended in service facilities, such as schools, 
gymnasiums, playgrounds, and the like. Such service facilities would lend 
effective aid to rehabilitative measures. These fortress prisons, thus, not only 
defeat the principle of reformative treatment but they divert expenditures 
from those facilities that might help to achieve reform. Any reasonable student 
of penology concedes at once that we should provide secure housing to retain 
dangerous convicted criminals in custody, But maximum-security housing, 
such as inside-cell cages made of tool-resisting steel, is not needed for more 
than one-fifth of our adult convicts. Yet, we continue building prisons with 
every cell of a maximum-security type. These cells have cost from $4,000-$6,000 
each. At today’s prices the cost would be from $8,000-$12,000. This practice 
continues despite the fact that practical penologists recognize that more than 
one-third of the adult felons could be safely housed in medium-security insti- 
tutions, with cells, rooms, and dormitories costing not more than $1,750 per 
inmate at present prices. Another third could be housed in minimum-security 
institutions, with rooms that would not cost more than $1,000 each today. The 
magnificent Federal Penitentiary at Terre Haute, Indiana, which rationally 
provides for the proper distribution of maximum, medium, and minimum- 
security housing, cost a little less than $3,000,000, while the Attica prison, hay- 
ing exclusively the most expensive maximum-security construction, cost over 
three times that amount. 

The second lamentable result of this tendency to build expensive fortress 
prisons is the fact that they not only frustrate reform measures at any given 
time but continue this frustration over generations. These gigantic prisons 
represent such a tremendous initial investment that they are retained in 
active service for generations after every enlightened penologist recognizes 
that they are completely archaic and vicious in their operations. Such prisons 
not only destroy enlightened administration at any given time, but it is almost 
impossible to get rid of them. This accounts for the fact that one-third of the 
prisons now in operation were built over 80 years ago, and no less than eight 
important prisons are over 100 years old. There is little doubt that New 
York state will still be using Attica prison 50 years from now, even though 
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its design and construction were condemned by the more enlightened 
penologists of the state when it was being planned nearly a quarter of a 
century ago. 

This lag between enlightened correctional thought and penal construction 
is due not only to inertia and tradition but also to commercial avarice and 
political graft. Enormous fortress prisons represent a lucrative plum to poli- 
ticians and architectural firms, neither of whom have much knowledge of, 
or concern with, enlightened rehabilitative processes and practices. 

Another reason for the lag between correctional thought and penal con- 
struction lies in the fact that the overwhelming majority of our prisons have 
been planned and built by men who had no specialized knowledge of how 
to design an institution in harmony with the best rehabilitative procedure. 
Indeed, our early historic prisons, and the later ones modeled upon them, 
were conceived and constructed wholly with the thought of punishment 
rather than reform. Auburn prison was built by William Brittin and John 
Cray, neither of whom had any professional training as architects or any 
specialized knowledge of prison architecture. Sing Sing prison was built by 
Elam Lynds, who was only an unenlightened prison warden with nothing 
to guide him except the amateurishly-constructed plant at Auburn. John 
Haviland, who built the Eastern Penitentiary, was a professional architect 
but he certainly had no previous training in designing prisons. He was, ap- 
parently, far better acquainted with Egyptian architectural styles than with 
specialized knowledge of prison design. Nevertheless, far over 90 per cent 
of all prisons planned and constructed since 1825, in both Europe and 
America, were patterned literally and slavishly after either the Auburn or the 
Eastern Penitentiary model. 

Tt was not until after World War I that a highly trained and talented 
architect ever gave special attention to the design and construction of prisons 
and other correctional institutions. This was Alfred Hopkins, to whom en- 
lightened penology surely owes a great debt of gratitude. He was iritroduced 
to the field of penology by his good friend, Dr. Orlando F. Lewis, secretary of 
the Prison Association of New York. But even Hopkins was governed quite 
as much by his reverent attitude toward medieval Gothic architectural con- 
cepts as by any professional knowledge of the realities required for designing 
correctional institutions. And, moreover, Hopkins’ interest in designing penal 
and correctional institutions was incidental to his more generalized archi- 
tectural activities and came only in the later years of his life. Not until Robert 
D. Barnes took up his work as the senior architect of the Federal Bureau of 
Prisons did we have a highly-trained professional architect who decided to 
devote the professional activities of a lifetime to the rational designing of 
penal and correctional institutions in harmony with the most up-to-date con- 
ceptions of the rehabilitative treatment of convicts. 

The most enlightened students of penology today look forward to a time 
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when we shall confine ever fewer delinquents in institutions and will make 
constantly greater use of probation and other methods of non-institutional 
treatment. But we will continue to use prisons and other institutions for 
many generations, and the first step toward a thoroughly enlightened era of 
rehabilitative practice must be one in which we will build institutions that 
will, in their design, conform more closely to the best rehabilitative ideals. 
The remainder of this chapter will be devoted to a brief survey of those ad- 
vances in penal and correctional design and construction that repudiate the 
penal fortress complex and seek to achieve the construction of institutions 
that will promote, rather than frustrate, the reformation of their inmates. 


EARLY HISTORIC TYPES OF PRISON ARCHITECTURE 


We have already made it clear that the great majority of prisons and jails 
constucted prior to the erection of the Auburn prison and the Eastern Peni- 
tentiary were congregate structures (see pages 395-396). In these institutions 
the inmates were indiscriminately herded into large rooms, resembling a crude 
dormitory. There was no attempt whatever at any cellular separation of 
inmates. Perhaps the two most famous of these early congregate prisons were 
the Bastille in Paris and Newgate prison in London. The Western Peni- 
tentiary of Pennsylvania, opened at Allegheny, near Pittsburgh, in 1826, 
was the first important prison to be built on the principle of complete indi- 
vidual cellular confinement of all the inmates. The Virginia prison at Rich- 
mond, opened in 1800, had large cells that were used for multiple occupancy, 
and the original plan of the south wing in Auburn prison, opened in 1819, 
had called for some congregate rooms. The Charlestown, Massachusetts prison, 
designed by Charles Bulfinch and erected in 1805, was cellular in nature but 
it was planned for two or more prisoners to be housed in each cell. 

There were, however, some European prisons that did introduce cellular 
separation at an early date and provided the architectural patterns out of which 
evolved the types of prison design and cellular confinement that culminated 
in the famous Auburn prison and the Eastern Penitentiary. We have shown 
that the Papal prison of San Michele for boys at Rome, opened in 1704, was 
constructed with a rectangular cell house containing two rows of outside cells, 
with a central corridor running down between them (see p. 386). The Ghent 
plant, opened in 1773, was designed with cell houses in the form of wings 
radiating out from a central building (see p. 383). Each wing was built with 
inside cells, so-called because the cell blocks were located down the center 
of the cell house, with corridors on either side extending between the cell 
blocks and the outside walls and windows of the cell house. We have also 
pointed out that a few English jails in the latter part of the eighteenth century 
provided for the cellular confinement of part of the inmates. The above-men- 
tioned Western Penitentiary of Pennsylvania combined complete cellular 
confinement with the circular design suggested by Jeremy Bentham for his 
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Panopticon (see p. 388). But it was the Auburn prison, and its imitation at 
Sing Sing, and the Eastern Penitentiary at Philadelphia, which provided the 
architectural pattern for far more than go per cent of all prisons built anywhere 
in the world between the War of 1812 and World War II. We may now 
briefly review the architectural design of these two classic penal structures. 

Both the Auburn-Sing Sing type of structure and the Eastern Penitentiary 
design followed antecedents laid down in the Papal prison of 1704 and the 
Ghent prison of 1773. The Auburn-Sing Sing plan (see pp. 408, 411) adopted 
the rectangular cell house of the Papal prison and the inside-cell blocks of the 
Ghent prison. Although the Auburn prison was the first to introduce inside- 
cell blocks in the United States, it was really the long inside-cell block that 
Elam Lynds built at Sing Sing between 1825 and 1828—482 feet long with 
800 cells in five tiers—that served as the architectural model in constructing 
cell houses according to the Auburn inside-cell plan (see p. 408). It was copied 
more widely than any other prison structure ever built. It became the custom 
to divide the long cell house into two parts or sections, both flanking the 
entrance, but each of the flanking cell houses tended to become longer and 
longer. 

The plan of the Eastern Penitentiary (see p. 404) was patterned after the 
radial wings or cell-houses of the Ghent prison ‘and the outside-cell blocks of 
the Papal prison, There was another important difference between the cellular 
provisions in these two great historic patterns of prison construction, namely, 
the fact that the cells in the Eastern Penitentiary were far larger than those in 
the Auburn-Sing Sing type of institution. This was because the Pennsylvania 
system, used in the Eastern Penitentiary, was designed for the continuous 
separate and solitary confinement of inmates, and this was rightly deemed 
-to require a larger cell than seemed to be needed in the Auburn type of insti- 
tution, in which inmates were confined in solitude only during the night. 
But the cells at Auburn and Sing Sing were ridiculously small, being unfit 
for human habitation even during non-working hours. The cells at Sing Sing 
were only 3 feet 3 inches wide and 7 feet long, and the original Auburn cells 
were only slightly larger. 

In preceding chapters we have emphasized the fact that the vast majority 
of American prisons built after 1830 followed the Auburn-Sing Sing pattern 
of design and construction, while most of the prisons constructed in England 
and on the Continent of Europe conformed to the layout of the Eastern Peni- 
tentiary. The original Eastern Penitentiary long remained the best example 
of the Pennsylvania radial wing and outside cell design, but the largest and 
finest Auburn-Sing Sing type of structure erected in the nineteenth century 
was the second Western Penitentiary of Pennsylvania, completed in 1892. 

Even though it may be hard to believe, there was no fundamental innova- 
tion in prison design beyond the Auburn-Sing Sing and Eastern Penitentiary 
patterns until a French prison was built at Fresnes on the telephone-pole plan 
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and opened in 1898. The first American prison to deviate in part from the 
Auburn-Sing Sing model was that opened at Stillwater, Minnesota, in 1914. 
This combined the long rectangular cell-houses of the Auburn-Sing Sing 
design, which flanked the entrance on either side, along with a partial adoption 
of the French telephone-pole design for some of the service buildings and a 
few cells. The first important and widely-known American institutions to be 
built primarily according to the telephone-pole design were the federal peni- 
tentiary at Lewisburg, Pennsylvania, and the New York state medium-security 
prison at Wallkill? Both were opened in 1932 and both were designed by 
Alfred Hopkins, an architect with great vision.’ 

Unbelievable as it may seem, for over 100 years after 1830 there was no 
fundamental change in the design of prisons. The Pennsylvania system domi- 
nated Europe, and the Auburn-Sing Sing layout controlled prison design and 
construction,in the United States, A main reason for this lag and inertia in 
prison planning, in addition to the convict bogey and the jailing psychosis, 
was the fact that the architects who planned the prisons knew little or nothing 
about penology, while prison commissioners, wardens, practical penologists, 
and politicans knew little about either architecture or prison planning. All the 
architects had to guide them was previous prison construction according to 
the Pennsylvania or Auburn-Sing Sing pattern. About the only changes or 
innovations in this long century of architectural lag in prison planning lay in 


Courtesy of Federal Bureau of Prisons. 


Air view of Attica Prison, Attica, New York (1930). Most secure and expen- 
sive prison ever built. Wall alone cost $1,275,000. 


2For a good example of telephone-pole construction see photograph of Terre Haute federal 
penitentiary on page 501. 

3 As early as 1915, Hopkins had drawn up a plan for a state prison in New York state to house 
1,500 inmates. It was a modified telephone-pole design. The prison was never built. Hopkins also 
used the modified telephone-pole layout in the Westchester, New York, county jail, opened in 1916; 
and the plan was improved somewhat in the Berks County Jail, at Reading, Pennsylvania, de- 
signed by Hopkins and opened in 1931. 
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advances in the almost fiendish ingenuity employed in making cells more 
escape proof, through building them of stone, concrete, and tool-resisting 
steel. In some of the later and more expensive fortress institutions, the entire 
cell block was constructed of tool-resisting steel. This was simply following 
the jailing psychosis to its most expensive extreme. Enclosing walls also be- 
came higher, thicker, and more expensive, culminating in the wall at Attica, 
which cost $1,275,000. In short, for a century after 1830, prisons were designed 
to be built more expensively, to jail convicts more safely and securely, and, 
consciously or unconsciously, to make the reformation of inmates more diffi- 
cult and unlikely. This practice and tradition of needlessly spending many 
millions to construct punitive fortress prisons was caustically criticized by no 
less than Alfred Hopkins himself: 


All this to retain men the majority of whom were quite content to work all 
day long out in the open and to return peacefully at night to slee quietly be- 
hind a triple row of tool-proof steel without thought of either killing the guard 
or breaking jail. I have always felt that the employment of this excess of tool- 
proof metal to be the most absurd of all our ill-considered prison construction. 
The adoption of this type of prison, commercially devised and commercially 
constructed, served no purpose other than to build the most expensive prison 
in the most expensive way. The possible escape of the prisoner was the one 
element considered, and the design of every prison was based upon the theory 
that it must everywhere detain the worst possible prisoner. To build an entire 
institution on the basis of its worst inmate is nonsense.* 


Unfortunately, Mr. Hopkins’ words went unheeded for the most part, for 
some of the most extreme examples of gigantic fortress prisons have been 
erected since he wrote them. Although a few of the states have constructed 
at least one modernized medium-security institution, the Federal Bureau of 
Prisons has stood virtually alone in repudiating the fortress prison, so far as 
possible, by planning all penal and correctional construction around the 
principle of the classification of inmates and their special requirements, and 
in putting an ever greater proportion of the money spent for construction into 
service facilities—schools, libraries, auditoriums, gymnasiums, improved din- 
ing rooms, kitchens, and the like—which might improve the morale of the 
inmates and encourage them to make efforts at personal rehabilitation. 


ESSENTIALS OF RATIONAL PENITENTIARY DESIGN 


We may now examine some of the fundamentals in the effort to get away 
from the punitive fortress prisons, which still overwhelmingly dominate prison 
construction and operations, and to plan and build institutions that harmonize 
with the principles of rehabilitative philosophy. We shall be compelled to 


* Alfred Hopkins, Prisons and Prison Building. New York: Architectural Book Publishing Com- 
pany, 1930, pp. 46-47. 
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illustratefour points mainly with reference to the work of the Federal Bureau 
of Prisons since 1930, because only the federal system has made any systematic 
effort to revamp correctional design insofar as to conform with sound peno- 
logical doctrine. The federal system is still compelled to utilize four old 
fortress structures, but all construction since 1932 has consciously and suc- 
cessfully aimed to escape from the fortress psychosis and to erect institutions 
in which the physical plant and the administrative policy can present some 
unity and harmony. The new program of building mixed-custody peniten- 
tiaries around the principle of classification was launched by Sanford Bates, 
but the even more marked and promising innovation of concentrating new 
construction on medium-security correctional institutions has been associated 
mainly with the administration and program of James V. Bennett since 1937. 

First and foremost, rational prison planning repudiates the whole concep- 
tion of punishment upon which the fortress prison was logically, if expen- 
sively, founded. Sound prison planning today accepts the maxim that re- 
habilitative treatment, rather than punishment, should be the aim of the 
prison builder and the prison administrator alike. The cornerstone of current 
rehabilitative philosophy and practice is the classification of prisoners, accord- 
ing to their types and needs. Therefore, good architectural planning of prisons 
must be founded upon the principle of classification through designing insti- 
tutions so as to provide specialized housing and treatment facilities according 
to the diversified character of the convicts to be confined. The federal peni- 
tentiary at Lewisburg, Pennsylvania, opened in 1932, was the first penitentiary 
in the world to be built around the principle of the classification of convicts 
and the diversification of custodial precautions and housing units to meet the 
needs of the various types of inmates confined—in other words, it was the first 
true mixed-custody institution. 

The old fortress prison provided the same steel cages and gloomy atmosphere 
for both the malicious, recidivist felon and the.petty offender. Sane prison 
designing today seeks to differentiate housing and service facilities in harmony 
with the highly diversified character of the convict population. Expensive 
maximum-security custodial provisions are required only for a minority of 
convicts. Prison designing and planning must be as diversified as the convict 
population itself. But certain requirements are common to every institution, 
from a super-security prison for desperate adult felons to a humane school for 
juvenile delinquents. The first is that the plant should provide the best pos- 
sible physical and mental environment for the rehabilitative efforts of the 
administration. This covers every aspect of planning, from the general loca- 
tion and layout of the plant to selecting the colors with which to decorate the 
walls of cell houses, dormitories, and dining rooms. 

The location of a penitentiary plant is important. It should include beautiful 
scenery, plenty of open space, a salubrious climate, and convenient access to 
all needed sources of light, power, supplies, and outside service contacts. Many 
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great prisons of the past, like the expensive Western Penitentiary of Penn- 
sylvania, opened on the banks of the Ohio river in 1892, have been seriously, 
if not fatally, handicapped by incredibly bad location. This Pennsylvania in- 
stitution has suffered almost daily from fog, clouds of smoke, and the damp- 
ness of the atmosphere, while serious floods have periodically driven inmates 
into temporarily unheated cells in the upper tiers of the cell blocks to escape 
drowning. Remote locations may also prove fatal, even if the climate is 
salubrious, For example, the California reformatory for women at Tehachapi, 
while situated in a very healthy mountain environment, was so remote from 
human settlements that it was impossible to get good medical service or to 
retain a competent staff. Getting in supplies and shipping out- products was 
very expensive, and the plant had to be abandoned before it was actually 
completed. 

A suitable penitentiary should be designed, from the outside walls to the 
cell interiors, in such a manner as to arouse hope and interest in beauty in the 
minds of the inmates. Every aspect of the service facilities within the institu- 
tion should be so planned as to encourage better health and inmate morale, 
and more speedy and complete inmate response to rehabilitative policies. 
Finally, it is recognized by all good prison planners that less money should 
be put into elaborate “Chinese walls” around institutions and into expensive 
tool-resisting steel cages. These planners feel that more should be spent for 
rehabilitative service facilities, such as day rooms, honor rooms, schools, 
libraries, auditoriums, gymnasiums, and athletic fields. 

There is also general agreement as to the desirable design of an up-to-date 
penitentiary. Both the lengthy radial wings of the Eastern Penitentiary and 
the long flanking rectangular cell houses of the Auburn-Sing Sing design 
have been abandoned by realistic prison architects in favor of the telephone- 
pole layout. It is so called because in the telephone-pole design a long covered 
central corridor bisects the housing units or cell houses at right angles. The 
service facilities and shops are also usually laid out at right angles to the 
connecting corridor and are accessible therefrom. 

The advantages of this type of prison design are many and obvious, It 
provides protected and easy access to all portions of the prison, and makes 
it possible to moye the inmates about without exposure to the weather and 
with minimum risk of escape. As the connecting corridor bisects the cell 
houses, it shortens the corridor and correspondingly lessens the distance the 
inmates have to travel to the service facilities and shops, thus making super- 
vision easier. The shortening of the cell houses in this manner also tends to 
make them less dark, and facilitates outside lighting, as well as better ventila- 
tion and heating. All in all, the telephone-pole design reduces the administra- 
tive and supervisory problems connected with inmate circulation, as well as 
making the quarters more pleasant and comfortable. 

The parent telephone-pole prison was designed by a French architect named 
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Francisque-Henri Poussin. It was constructed at Fresnes, and was opened 
in 1898. This type of prison layout was brought to the United States mainly 
through the efforts of Alfred Hopkins. Unfortunately, when Hopkins worked 
alone in his designing, as in the Westchester, New York, and Berks County, 
Pennsylvania, county prisons, and in the Wallkill, New York, medium- 
security prison, he tended so to modify the pure telephone-pole plan in the 
interests of architectural beauty and ingenuity that many of its administra- 
tive advantages were lost or minimized. He introduced two connecting cor- 
ridors, rather than one, and cluttered up these corridors with recreation and 
reading rooms. We have already pointed out that, in addition to two county 
prisons, Hopkins designed the first two important telephone-pole prisons in 
the United States, the federal penitentiary at Lewisburg, Pennsylvania, where 
the authorities held him down to a single corridor, and the New York state 
medium-security prison at Wallkill, both opened in 1932. He also helped to 
design the later federal penitentiary at Terre Haute, and his firm participated 
in designing the new United States Army Disciplinary Barracks at Camp 
Cooke, California. 

While Mr. Hopkins should be assigned architectural credit for introducing 
into our country this new and improved type of prison design, the main pro- 
fessional and administrative impetus to its favorable reception came primarily 
from the support of the Federal Bureau of Prisons, the enthusiasm of its 
Directors, Sanford Bates and James V. Bennett, and the architectural genius 
of the Bureau’s senior architect, Robert D. Barnes, Barnes was responsible for 
the extensive use of the telephone-pole design in several of the federal medium- 
security correctional institutions, for the improvement of this plan in the 
design and construction of the Terre Haute penitentiary, and for the revolu- 
tionary combination of the telephone-pole design with the large, single sky- 
lighted cell house in his plan for an ideal maximum-security prison. Barnes 
was the first prison designer to retain all of the advantages of the classical 
telephone-pole design without any serious sacrifice of architectural attractive- 
ness. One of the most precise examples of telephone-pole design is the new 
Riker’s Island city prison in New York City, which was designed by the 
architectural firm of Sloan and Robertson. It is well to emphasize the fact 
that the telephone-pole design has not been widely followed in recent conven- 
tional prison designing. Most of the American prisons erected since 1898 still 
imitate the old Auburn-Sing Sing plan with a few sundry modifications. 

A number of revolutionary improvements in the designing of prisons have 
arisen from the application of the principle of classification to prison archi- 
tecture. In the first place, it is agreed that a desirable prison plant should never 
be built to house more than 1,000 to 1,200 inmates. Any larger number of 
inmates oyer-complicates administrative problems and hampers rehabilita- 
tion. This attitude repudiates the still popular tendency to build prisons 


housing from 2,500 to over 5,000. 
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Courtesy Federal Bureau of Prisons 


Perspective of Inside Cell Block, Modern Maximum-Security Prison. Sky- 
lighting replaces barred windows. 
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The second main tenet of rational prison design today is that not over 20 per 
cent of convicts require maximum-security custodial provisions, namely, inside 
cells of tool-resisting steel. Hence, instead of wasting tens of millions of dol- 
lars, as New York State has done in building six out of seven of its prisons as 
Maximum-security fortresses, no more expensive maximum-security housing 
should be constructed than is needed to confine the 20 per cent who require it. 
The remaining construction should be devoted to medium- and minimum- 
security structures that can be provided at much lower cost per inmate and 
will permit the diversion of the savings into more adequate buildings and 
equipment for rehabilitative purposes, 

No perfect maximum-security prison has yet been constructed, but Mr. 
Barnes has designed an ideal structure of this type to replace the long out- 
moded and expensively operated plant on Alcatraz Island in San Francisco 
Bay. This ideal maximum-security institution is laid out on the telephone-pole 
plan, but abandons the classic multiplicity of rectangular cell houses, bisected 
by the central corridor. Rather, there is one large cell house, also bisected by 
the corridor and divided into a number of inside-cell blocks. There are no 
windows in the walls; instead, all the cell blocks are skylighted through the 
glazed roof of the large cell house. The inside-cell blocks are virtually escape 
proof, but are light and pleasant. They are skylighted and are made com- 
fortable through the use of forced ventilation and air conditioning. 

The advantages of this design are numerous, By using the large single cell 
house, the overall length of the housing section of the institution is notably 
reduced. This brings about economy in construction, reduces the distances 
over which inmates must moye, increases the efficiency of supervision, with 
a reduced administrative force, and provides a far more healthy and comfort- 
able setup. Although the plant is as escape proof as any human structure 
could possibly be, there is nothing needlessly harsh or forbidding about it. 
Complete service facilities are included to provide for education and recrea- 
tion. In this way, even in a maximun-security plant, rehabilitative treatment 
rather than punishment remains in the ascendancy, without any sacrifice 
whatever of complete custodial security. While this design is well-nigh perfect 
fora maximum-security institution, it is feasible only for this type of prison, 
since the single, large skylighted cell house can only be used for inside-cell 
blocks and these are not desirable as uniform housing equipment except in a 
maximum-security prison. 

This discussion of maximum-security prison design naturally brings up the 
question of designing a super-security prison, such as that maintained by the 
Federal Bureau of Prisons at Alcatraz. The administrative merits and disad- 
vantages of a super-security institution were dealt with in the chapter on 
“Prison Cruelty,” but, so far as design and construction are concerned, the 


above discussion of the ideal maximum-security prison settles the problem at ` 


once and for all time. Maximum security, if it is such, is maximum security, 
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and there can be nothing more secure. The maximum-security prison just 
described is as escape-proof as any institution can be and will satisfy all require- 
ments of a so-called super-security institution. Indeed, it is far more secure 
than the archaic Alcatraz plant, and no such occurrence as the riots that have 
taken place in Alcatraz would be possible in the cell houses of this skylighted 
maximum-security prison. Further, it provides for concealed, completely 
secure and absolutely protected armed guard walks that would put rioting 
prisoners wholly at the mercy of the gun-fire of the custodial officers. 

The principle of classification, worked out in modern prison architecture, 
completely reverses the traditional attitude as to the relative position and 
importance of maximum-security construction. Instead of dominating all 
prison architecture, it would be limited to the small minority of construction 
necessary to confine the less than one-fourth of the convict population that 
may require such extreme custodial precautions, The normal penitentiary 
would be quite a different institution from the old fortress type of prison. 
Recognizing that its inmates are highly diversified, the housing facilities are 
differentiated accordingly. They run all the way from a small minority of 
maximum-security inside-cell blocks (about 10 per cent of the total housing 
facilities) to large dormitories and attractive individual honor rooms. The 
service facilities, especially those relating directly to rehabilitation, are cor- 
respondingly varied to meet the needs of the several types of inmates. 


THE LAYOUT OF A MODERN PENITENTIARY 


We may illustrate a'rational modern penitentiary plant by a brief description 
of the federal penitentiary at Terre Haute, Indiana, which was opened in 1940 
and is, perhaps, the most satisfactory penitentiary yet to be constructed. Terre 
Haute was built of brick with limestone trim on the telephone-pole plan, with 
one central corridor but with a novel innovation. The cell houses at end of 
the central corridors were constructed on a radial angle, mainly to make it 
impossible later to over-extend the central corridor and housing facilities and 
thus create so large an institution that the convict population would over- 
burden the service facilities. The housing facilities at Terre Haute provide 
for 1,016 inmates, an ideal size for a contemporary penitentiary. 

Terre Haute was the first penitentiary in the world for adult felons to be 
built without a wall. The enclosure system is composed of two woven wire 
fences, each topped with barbed wire. This saved the vast sum that had pre- 
viously been spent on the walls of numerous fortress prisons, leaving more 
money to be expended on service facilities to improve morale and rehabilita- 
tion. In marked contrast to the traditional penitentiary, in which all the cells 
are maximum-security inside cells, provision was made at Terre Haute for 
thus confining only about 11 per cent of the inmates—some 115 of them. The 
great majority of the inmates are housed in medium-security outside cells, 
and in dormitories and squad rooms—404 in outside cells, and 413 in the open 
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dormitories and squadrooms. There are 84 honor rooms, not dissimilar to the 
usual run of rooms in a college dormitory. 

Even in the design of the cell blocks there was a notable improvement. In 
the traditional fortress prison there have usually been five tiers of inside cells— 
even eight tiers in the United States Army Disciplinary Barracks at Fort 
Leavenworth. This multiplicity of tiers greatly increases inconvenience and 
effort for both the inmates and the supervisory staff, as well as making it almost 
impossible to have good ventilation and equable temperature. At Terre Haute 
there are only three tiers of cells in the inside-cell blocks and only two tiers 
in the outside-cell blocks. This is regarded as the best practice today. Only one 
state institution of this type has matched this achievement, namely, the rela- 
tively new Pennsylvania Penitentiary at Gratersford, which has only outside 
cells in two tiers. The powerhouse is located outside the penitentiary enclosure, 
thus making for cleanliness and also rendering this vital nerve-center of the 
institution relatively immune to seizure by convicts in the case of a prison 
riot. Putting the powerhouse outside the walls is now regarded as a very im- 
portant item in good penitentiary planning. There is ample provision at Terre 
Haute for educational and recreational facilities such as would be expected 
in any rationally constructed and administered contemporary penitentiary. 
Despite all its excellencies, the total cost of Terre Haute was only half the 
cost of a fortress prison of equal inmate capacity. 

Exceptional as the Terre Haute plant may be, the federal authorities frankly 
admit that there are certain minor defects that would not be repeated if the 
institution were being redesigned. For example, the auditorium is located 
above the high dining room, thus creating inmate inconvenience and addi- 
tional supervisory problems in taking inmates up stairways. Moreover, the ad- 
ministration building is located within the enclosure, While this is still the 
general practice, it is now recognized that it would be far better to have the 
administration building located outside the enclosure. When it is located 
within the enclosure everybody who visits the building must be carefully 
examined for contraband and arms. Since many of those who come to the 
administration building do not require or desire admission to the housing and 
service units they should not have to be subjected to the embarrassing process 
of being “frisked.” 

When the federal authorities, including Mr. Barnes, assisted in designing 
the new United States Army Disciplinary Barracks at Camp Cooke, some of 
these defects were eliminated. But wartime considerations and needs led to 
other deviations from perfection in the building of Camp Cooke, so most 
authorities still regard Terre Haute as the best all-purpose penitentiary ever 
constructed. Plans now in the hands of the Federal Bureau, however, would 
make possible notable improvements in a new penitentiary of this type. 

The outstanding aspects of Terre Haute, as a new style of penitentiary, are: 
(1) it was built without walls, thus saving much expense and eliminating the 


‘yom fo 2ouasqv 30N “uostid UVILIUP qsauty ‘vUuDIpU] “NDH 2442 J, 1D Auvyuaniuag 2jog-auoydajay, ‘Apoisny-paxiyy [242apay MƏN PY], 
*suostig fo nvaing Jv1opaq fo Asajinop 


502 The Reform of the Criminal Law 


punitive atmosphere of the old prison wall; (2) the custodial facilities were 
laid out and constructed around the principle of the classification and diversity 
of inmates; (3) this led to the diversification of housing facilities to constitute 
what is known as a mixed-custody institution, only 11 per cent of the housing 
units being of maximum-security construction, with the majority of the 
inmates housed in humane quarters likely to facilitate rehabilitative measures; 
(4) the money saved from needless maximumr-security construction was put 
into service facilities directly related to improving inmate morale and efforts 
to reform; and (5) the whole institution was laid out in a functional fashion 
to promote rehabilitative treatment rather than futile punishment. 

It is obvious that Terre Haute is only an advanced stage in a slow trend 
away from the traditional treatment of convicts. It does, however, represent 
an enormous advance beyond the average state fortress prison, the old im 
pregnable hoosegow on Alcatraz Island, still reluctantly operated by the 
Federal Bureau of Prisons, or the institutions at Atlanta, Georgia, Leaven- 
worth, Kansas, and McNeil Island, Washington. 

Moreover, it is quite true that a brutal and unenlightened administration 
would be possible even in suth a relatively favorable setting as that provided 
at Terre Haute, if the administrative officials happened to be of a type cordial 
to brutality and repression. But it is equally true, and this is the important 
point and the main improvement, that an enlightened administration at 
Terre Haute would find its efforts at rehabilitation of inmates encouraged 
and facilitated, rather than fatally frustrated, by the physical setting and 
design of the institution. 


UNDERLYING CONCEPTS IN DESIGN AND CONSTRUCTION OF 
MEDIUM- AND MINIMUM-SECURITY INSTITUTIONS 


Although many traditional prison administrators regard even an institution 
like Terre Haute as unsafe for the custody of hardened adult felons—though 
the escape record at Terre Haute belies any such attitude—the Federal Bureau 
of Prisons has carried the principle of classification much further by laying 
out diversified institutions to deal with the various classes of convicted delin- 
quents. While the Bureau is justly proud of its attainments in buliding rational 
penitentiaries like those at Lewisburg and Terre Haute, it has given much 
more attention to the design and construction of medium-security correctional 
institutions for those convicted federal delinquents whose criminal record and 
crimes are normally somewhat less serious than those of the types sent to 
Lewisburg and Terre Haute. As a matter of fact, however, it is probably that 
these so-called medium-security institutions would safely detain all convicts, 
except for the few very dangerous types of felons who require incarceration in 
a maximum-security prison. 

These more humane and flexible institutions make possible a good rehabili- 
tative program that enlists the interest of inmates and helps to take the: 
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minds off escape orrelease, which is the main obsession, and logically so, of 
most inmates of fortress prisons. It has been found that a good program may 

e as effective as a high wall in assuring safe custody, These medium-security 
institutions are usually and correctly designated as “correctional institutions,” 
rather than prisons or penitentiaries. The Federal Bureau believes that the 
desirable inmate population of these institutions should run between 4oo and 
600, in the same way that the ideal penitentiary population should be around 
1,000 to 1,200. The Federal Bureau of Prisons has built 11 of these medium- 
and minimum-security institutions, all but one being of the medium-security 
type. 

There are certain fundamental principles and traits that characterize the 
construction and operation of any good medium-security correctional institu- 
tion. First and foremost, like the new penitentiaries, they build the custodial 
equipment around the principle of classification and provide for varied cus- 
tody housing facilities. In a typical federal correctional institution, about 10 
per cent of the inmates are detained in maximum-security inside cells; about 
40 per cent are put in outside cells; about 40 per cent are housed in open or 
cubicle dormitories; and about 10 per cent are put in honor rooms. Another 
important facility provided is the so-called day rooms, which are equipped for 
inmate recreation and reading during leisure periods. The savings deprived 
from minimizing expensive maximum-security construction permit ample 
expenditures for an institution school, library, auditorium, gymnasium, and 
athletic field. There are no walls around these medium-security institutions. 
The institution enclosure is provided by the so-called cyclone fence, namely, 
a woven wire fence 8 to 12 feet high and topped with two or three strands of 
barbed wire. 

In the course of the most extensive experimentation anywhere in the world 
with medium-security institutions, the Federal Bureau of Prisons has pro- 
duced several architectural patterns, each of which has some special merit. 
At Tallahassee, Florida, an open or campus style of institution—the so-called 
unit type—was constructed around a quadrangle for 630 inmates. All the 
housing units, except a small three-tiered inside-cell block, are of one story. 
The buildings are construeted of brick and concrete block, and the institu- 
tion was erected at the very low cost of $1,125 dollars per inmate capacity. 
The Tallahassee type of plant has special advantages in the way of economical 
construction, and is especially suitable for an institution located in a warm 
climate, and for inmates who present no serious custodial risks. 

At Texarkana, Texas, the Federal Bureau constructed a monolithic concrete 
institution for 366 inmates, which is an almost perfect model of the telephone- 
pole design. This has the advantage of compactness and relatively high cus- 
todial security. This sort of layout and construction is also suitable for any 
climate or location. The cost was approximately $3,000 per inmate capacity. 
At Danbury, Connecticut, the Bureau built a novel institution of monolithic 
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concrete for 517 inmates. It is of the self-enclosed type, in which the institution 
buildings are joined together and extend entirely around the outside of the 
enclosure, thus requiring no wall or other type of external custodial protec- 
tion. The self-enclosed plant is a highly compact and convenient type of 
structure, the main defect of which is the relatively limited space within the 
enclosure. This restricts or complicates any future building construction if 


Federal Medium-Security Correctional Institution at Danbury, Connecticut. 
Excellent example of the self-enclosed medium-security institution. 


this is needed later on to provide for a larger inmate population, or for some 
additional service facility. The cost of Danbury was about $3,000 per inmate 
capacity, thus being identical with that of Texarkana. 

At Ashland, Kentucky, the Bureau constructed an institution of brick with 
stone trim for 550 inmates. This combines the telephone-pole layout of Tex- 

' „, arkana and the unit design at Tallahassee, The housing facilities for the more 
risky inmates and the service units are built on the telephone-pole plan, while 
the dormitory buildings for inmates who present less custodial risk are ar- 
ranged as open units around a central square. It is the opinion of the Federal 
Bureau that, if a state can build only one medium-security institution, the 
Ashland type of design is preferable to any other, It makes it possible to pro- 
vide effective custodial facilities for inmates who require this type of restraint. 
At the same time, it enables the authorities to place the more tractable and 
pre-release types of inmates in the open cottage units. This makes feasible a 
more diversified treatment program for all types of inmates, 

A number of states have built medium-security institutions, the first being 
that at Wallkill, New York, opened in 1932. This is a beautiful Gothic plant 
in external appearance, but, being a pioneer American institution on the 
telephone-pole plan, there were, naturally, a number of defects in the layout 
that complicated the movement and supervision of inmates. The main defect 
grew out of Hopkins’ tendency, until disciplined by the Federal Bureau of 
Prisons, to use two connecting corridors rather than one and to put reading 
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and recreation rooms along or in the corridors. But the institution represents 
an enormous advance over the six traditional bastilles that constitute the re- 
mainder of the New York penal structures. Pennsylvania provided a medium- 
security institution at Rockview, near Bellefonte. New Jersey constructed one 
at Bordentown. California has developed one at Chino, under the far-sighted 
Kenyon Scudder. Massachusetts constructed one of the most novel state cor- 
rectional institutions at Norfolk, not far from Boston. 

The larger portion of the Rockview institution was originally built as a 
maximum-security prison at great and needless expense for an institution 
ultimately destined to operate as a medium-security plant. The main archi- 
tectural lesson that it offers is the desirability of long range, advance planning 
in designing institutions, so that they will be built for the specific purpose for 
which they will be used. Bordentown presents a good workable plant, but 
without any particular architectural distinction. It has recently been trans- 
formed into a close-custody reformatory. Chino is an improvised plant that 
grew out of some preliminary construction for a maximum-security prison. 
It has a splendid treatment program, but the design of the buildings offers 
nothing in the way of architectural instruction in the planning of this type 
of institution. 

The Norfolk institution, on the contrary, presents a challenging architectural 
conception. We have already noted that up-to-date architectural planning 
calls for the abandonment of walls around even a penitentiary, as illus- 
trated by the design and experience of Terre Haute. But the Norfolk institu- 
tion, though planned for medium-custody risks in the way of inmates, was 
built with a high wall around the entire enclosure, and the wall is topped by 
heavily charged, live electric wires. The dominating idea in all this was to 
provide a virtually escape-proof enclosure, on the assumption that this would 
make possible much greater freedom and flexibility in the movement and 
treatment of the inmates within the enclosure. Most of the custodial officers 
remain on, or outside, the walled enclosure. The staff inside is almost exclu- 
sively a treatment staff devoted to carrying out the rehabilitative program. 
The institution was planned by Sanford Bates and Howard Gill, with the 
encouragement and counsel of the eminent criminologist, Edwin H. Suther- 
land, and its highly successful operation entitles it to serious consideration on 
the part of those who are planning a state medium-security institution. 

In commenting on the general situation relative to medium-security institu- 
tions, it may be emphasized that only the Federal Bureau of Prisons has built 
enough of these institutions to make the experiment really definitive. It has 
proved a great success and constitutes the outstanding contribution of Director 
Bennett to penal and correctional planning—probably the greatest contribu- 
tion to institutional building ever made by a single person in the history of 
penology. The specific architectural planning has been mainly the work of 
Mr. Barnes, aided and guided by the advice of Mr. Bennett, 
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The only important criticism that can be made of the design and construc- 
tion of these institutions, viewed as pioneering experimentation of a major 
sort, is that they have been built with too many maximum-security inside-cell 
blocks—about as large a percentage as in the Terre Haute Penitentiary. It is 
doubtful if a medium-security institution requires any inside-cells, because an 
inmate who cannot be securely housed in an outside-cell block should not be 


Norfolk, Mass, “Community” Prison. Medtum-Security. 


in this type of institution. Most states have no medium-security institution, 
and no state has enough of such structures, 

It is obvious that most penal and correctional construction in the future 
should be devoted to correctional institutions, for certainly at least three- 
quarters of the adult convict population of any state could be safely housed 
therein. Inside-cell blocks, if used in such an institution, are secure enough 
for even the most hardened and dangerous felons, while the facilities of the 
institution as a whole are better suited to carry out an enlightened program 
of rehabilitative treatment. 

The Federal Bureau of Prisons operates one model minimum-security insti- 
tution, that at Seagoville, near Dallas, Texas. It accommodates 417 inmates, 
Its history presents an interesting evolution in administrative policy. It was 
originally opened in 1940 as an institution for delinquent women. It was 
taken over by the United States Government during World War II and, when 
it was returned to the Federal Bureau in 1945, there were not enough women 
convicted under federal laws in this region to justify its continuation as a 
reformatory for women. Therefore, the Bureau decided to experiment with 
it as a minimum-security institution for men. 

At the outset, the Bureau was fearful of sending there any inmates except 
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old and relatively incapacitated males. But reassuring experience in operating 
the institution made the Bureau progressively more bold in its experimenta- 
tion. Today, there are confined at Seagoville a considerable number of young 
men convicted of very serious crimes, some for murder. Yet, though the insti- 
tution has only one low fence around it, there have been relatively few 
escapes or attempts to escape. The admirable treatment and educational pro- 
gram in operation at Seagoville has enlisted the interest of the inmates and 
made most of them not only willing but eager to remain as long as possible 
to obtain the greatest benefits therefrom. 

This is one of the most remarkable and instructive episodes in all penal and 
correctional history. In the traditional fortress prison, the main obsession of 
every inmate is to get out of the institution by escape, pardon, or any other 
means whatsoever. Seagoville has shown that a good treatment program may 
be as great a force for secure custody as expensive walls and steel cages. It is 
obvious that a type of institution like Seagoville is as encouraging to rehabili- 


tative programs as the average fortress institution is destructive of all such 
treatment efforts, 


Federal Minimum Security Correctional Institution, Seago 
Texas. 


ville, near Dallas, 


Seagoville is beautifully constructed, It has a reinforced concrete frame, 
with an exterior of red brick, Texan pink limestone trim, and reddish-brown 
shingle roofs. It is laid out on the unit plan—the open or campus-like layout— 
with the housing units all cottage buildings located around a central court. 
Each cottage has single rooms. There are no open dormitories and no inside 
cells. The institution would compare rather favorably, architecturally, with 


pa > 
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the average small college plant. One of the special facilities is the most modern 
and ideal industrial building to be found in any penal or correctional institu- 
tion in the world. Much of the success of Seagoville is due to the relaxed 
atmosphere that has evolved under the leadership of its warden, Reed Cozart. 
Staff officers are enthusiastic in their work of dealing with men of all ages, 
convicted of all types of crimes. 

If we ever move into an era of truly enlightened penology, there will be 
many more institutions like Seagoville than there will of institutions con- 
structed along the lines of such lavish fortresses as Attica or the giant prison 
at South Jackson, Michigan. There is little doubt that up to 20 per cent of 
those now housed in fortress prisons could be taken care of in an institution 
like Seagoville with relatively slight custodial risks. In addition to operating 
as an ideal institution for all convicts of the minimum-custody type, such an 
institution as Seagoville would serve admirably as a pre-release unit in any 
good state correctional system. But no state has thus far constructed a mini- 
mum-security institution for adult convicts comparable to the Seagoville 
experiment. 


PRISON CAMPS 


The most complete deviation from the traditional fortress prison and the 
maximum-security psychosis has been the trend toward prison camps. The 


Close-up View of Federal Correctional Institution, Seagoville, Texas, show- 
ing arrangement of cottages. 


Federal Bureau of Prisons has operated a number of prison camps with 
eminent success. The state of California has experimented more widely with 
camps than any other state in the country, though most of those sent to the 
California correctional camps have been youthful delinquents. Camps present 
the special advantages of low construction costs and a healthy environment. 
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They are highly suitable for the minimum-custody type of inmate and as 
pre-release units in the federal or state systems. If penological enlightenment 
continues and develops, it is likely that we shall make greater use of camps 
for the types of inmates suitable for confinement therein. 


CONCLUDING OBSERVATIONS CONCERNING PENAL AND 
CORRECTIONAL PLANNING AND CONSTRUCTION 

Certain definite conclusions are obvious from even this brief review of the 
more progressive trends in the planning and construction of penal and cor- 
rectional institutions. There should be no more new building of maximum 
security fortress prisons, except in the case of those states where the maximum 
security institutions are now so obsolete and uninhabitable as to make a new 
institution mandatory. There will be considerable of this construction needed, 
since one-third of our prisons are over 80 years old. But this construction can 
be reduced if the authorities recognize that less than one-third of those now in 
such fortress prisons need to be housed in such expensive and impregnable 
institutions. All new maximum-security institutions should be constructed on 
the telephone-pole plan, including Mr. Barnes’ provision for a single, large 
skylighted cell house. There is no longer any excuse for inside-cell houses with 
heavily barred windows that keep out 60 per cent of even that light which 
might otherwise penetrate the narrow barred windows. Even such maximum- 
security construction as follows this ideal layout should not be provided to 
house more than 20 per cent of the convict population—the most dangerous 
and intractable types of convicted delinquents. 

At least 30 per cent of all convicts should be confined in mixed-custody peni- 
tentiaries, such as the federal penitentiary at Terre Haute. Then, certainly 40 
per cent of all convicts should be assigned to medium-security institutions, 
designed after the fashion of Tallahassee, Texarkana, Danbury, or Ashland, 
according to the nature and needs of the area and the special preferences of 
the public authorities. We have already noted that, in case a state can build 
only one medium-security institution, the Ashland layout is likely to be the 
most satisfactory. Finally, at least 10 to 20 per cent of those now confined in 
maximum-security fortresses could be safely confined in minimum-security 
structures such as that at Seagoville. 

The above outlined planning and distribution of penal and correctional 
housing and service facilities would follow logically from the fundamental 
cornerstone of all progressive penology, namely, the classification of convicts 
according to types and their appropriate treatment in the light of their special 
needs. Such planning and building would also achieve great economies in con- 
struction, as compared with the cost of the expensive fortress prisons, with 
their high walls and monotonous multiplicity of steel cages. Most important 
of all, this diversified planning and construction would most certainly assure 
the greatest amount of freedom and flexibility in executing rehabilitative 
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programs which is, after all, the main function of a penal or correctional 
institution. 


DETENTION AND HOUSING FACILITIES IN PENAL 
AND CORRECTIONAL INSTITUTIONS 

We have already made it clear that the traditional practice of building high 
walls around all penal and correctional institutions is an expensive and un- 
necessary nuisance, unless one wishes to use a wall according to the Norfolk 
ideal of assuring greater freedom for the operations within the enclosure. 
Certainly, as a general practice, a walled enclosure is only necessary in the 
case of maximum-security institutions that, in any rational penal system, 
would only be used to confine the most dangerous 10 to 20 per cent of the 
convict population. In case walls are needed, there is no excuse whatever for 
spending a million dollars on a wall. The extremely secure wall of the Norfolk 


Federal Prison Camp, Mill Point, W. Va. 


Prison Colony was built around an enclosure of 36 acres at a total cost of 
only $94,000. 

For the normal, mixed-custody penitentiary and for medium-security cor- 
rectional institutions, it has been shown that a single woven wire fence, or a 
double fence if desired, provides all the needed enclosure precautions at a 
very low cost. Though the minimum-security institution at Seagoville has 
operated successfully virtually without a fenced enclosure, it is the opinion of 


512 The Reform of the Criminal Law 


even enlightened penologists that it is desirable to fence in all institutions save 
for minimum-security juvenile schools. When there is no fence, administra- 
tors are usually so fearful of escape that they keep inmates locked up exces- 
sively and fail to use the available recreational and other facilities to the fullest 
extent. We may now turn to the housing facilities required in penal and 
correctional institutions. 

The most secure type of convict housing is, of course, the inside cell, which 
was first introduced in the Ghent prison of 1773 and became the uniform 
practice in the Auburn-Sing Sing type of prison planning that has dominated 


we 
a lh 


A Good Example of Outside Cell Construction: Federal Penitentiary, Terre 
Haute, Indiana. 


the American prison scene. Inside cells are only needed for those convicts who 
require maximum-security housing. Indeed, despite 125 years of traditional 
practice to the contrary, it is doubtful if they are actually needed as routine 
housing for any type of prisoner. Outside cells can be made secure enough 
for any type of inmate. The new Gratersford penitentiary of Pennsylvania 
securely confines the most serious types of criminals in outside cells, But 
tradition will probably lead to the continued use of inside cells, and the best 
practice with regard to them is to construct them of concrete, with steel 
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grillework fronts and sliding grille doors. Inside-cell blocks should not be 
more than three tiers high, should not have more than 16 cells per tier, and 
should only be built within a large skylighted cell house. Inside-cells present 
the most expensive type of construction and they should be provided only in 
the minimum number absolutely required for extreme custodial security. 

Since the maximum-security psychosis and the inside-cell mania are a main 
cause of the high cost of institutions, for no good purpose, and because such 
cages are a leading basis of the inhumanity of prison confinement, it may be 
well to quote here the authoritative indictment of the inside-cell cage by no 
less an authority than the late Alfred Hopkins: 


The prison of maximum security puts its emphasis largely on the security 
of the cell, In this insistence on the security of the cell lies much of the mis- 
conception of the real necessities of prison design. The simplest moment in 
the entire administration of the prison comes when the count is made and every 
prisoner is locked in his cell. The prisoner’s cell is the one unit in the whole 
institution easiest to make secure. Yet the casual view is that the prisoner—who 
must be retained at all hazards—will try hardest to make his escape when it 
is most difficult for him to do so; that is, when he is locked in his cell. That 
thought seems untenable to any thinking mind, but it is just that thought which 
developed the senseless interior cell with its triple rows of toolproof steel be- 
tween the prisoner and the outside air. It is just this thought which developed 
the absurd tiered cell block with its tons of toolproof steel, which cages the 
prisoner like a wild animal, which creates the impression that he is a wild ani- 
mal, an impression that militates against whatever hope there may be for his 
regeneration; hope not only in the prisoner’s mind but also in the minds of 
those whose function it is to nurture and to inspire hope. 

The incorrigible prisoner, whether or not he be the desperate long term man, 
does not wait until the most difficult time to make his dash for freedom, He 
plans that adventure when he feels he has the best chance of success. The nor- 
mal prison routine provides him with a better chance of escape than he has in 
his cell. As I have said, in his cell the prisoner is always secure, because of all 
his prison the cell is the easiest to make secure. The clanging stell cell block is 
penology’s greatest aberration. A few iron bars at his window will effectively 
confine the prisoner during the longest sentence ever to be meted out to him. 

I believe that a clear realization of the entire sufficiency of the medium 
security cell is the one mental requirement without which it will never be pos- 
sible to approach either prison design or prison procedure in the manner of 
modern penology.° 


Outside cells, which were first used in the Papal prison of 1704 at Rome, 
and were uniform equipment in the Pennsylvania pattern of prisons, are 
somewhat cheaper to construct than inside cells, and are usually lighter and 
more habitable, though by using the skylighted cell house, inside-cell tiers can 
be made just as light as the conventional outside cells. The construction of 


5 Alfred Hopkins, News Bulletin. National Society of Penal Information, October 1931, pp. 7-8. 
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outside cells should also be of fireproof materials, and the best practice today 
recommends only two tiers in outside-cell blocks. 

It is now generally conceded by enlightened administrators that half of all 
convicts not confined in maximum-security prisons can be safely housed in 
open dormitories. In laying out such dormitories it has been found that the 
four-bed width provides the greatest amount of usable floor space in relation 
to the outside wall area, since it requires only two aisles. It has also been found 
most desirable to build open dormitories in one story only. 

The main objection to open dormitories is the danger of promiscuous and 
sometimes immoral relations among inmates, the inevitable lack of privacy, 
and the fact that some form of lighting must be maintained throughout the 
night for supervisory purposes. There is no doubt that single rooms are pref- 
erable to open dormitories, but few states are willing to go to the additional 
expense required to construct single rooms, as compared with the cost of open 


2 
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Modern Dormitory, Federal Correctional Institution, Ashland, Ky. 


dormitories. Some institutions have partially overcome the objectionable fea- 
tures of the completely open dormitories by dividing the latter up into what 
are called cubicles. These are constructed by building a low partition around 
each bed space in the dormitory. This is the cheapest expedient that can pro- 
vide some degree of privacy. While no sensible penologist regards open 
dormitories as an ideal form of institutional housing, they are often the only 
alternative to incarceration in antiquated maximum-security stone, brick, and 
steel cages. When this is the case, the defects of even a very large open dormi- 
tory are trivial compared to brutal cellular confinement. 
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All up-to-date institutions other than the maximum-security type provide 
what are known as honor rooms. These are single rooms resembling those in 
any ordinary college dormitory. They are indispensable for a number of pur- 
poses, such as rewarding medium-risk prisoners for good behavior, and pre- 
paring other inmates for their return to the free community, in other words, 
using them for pre-release housing. 

Such are the normal housing facilities already provided in up-to-date penal 
and correctional institutions, like those operated by the Federal Bureau of 
Prisons. In an ideal system of housing, the experimentation would probably 
be even bolder. Even in a maximum-security prison, not over 50 per cent of 
the cells would be inside cells. The other half could safely be of outside-cell 
construction. Ultimately, it is probable that maximum-security prisons will 
be built exclusively with outside cells. In mixed-custody penitentiaries and 
medium-security correctional institutions, we would probably not require any 
inside-cell construction, and not more than ro per cent of the inmates would 
need to be confined in outside cells. The remaining 90 per cent would be con- 
fined in single rooms resembling the honor rooms of today. Open dormitories 
would be entirely dispensed with. This would mean more expensive initial 
expenditures. In all minimum-security institutions we should have only single 
rooms, comparable to the present honor rooms. This is the practice at Seago- 


ville. 
SERVICE FACILITIES IN PENAL AND CORRECTIONAL INSTITUTIONS 


The provision of adequate and up-to-date service facilities in any institution 
is important not only for humane considerations but, perhaps, even more for 
the contribution they may make to a better execution of the rehabilitative 
program. It is not uncommon for prison riots to take place because of defective 
or poorly served food in otherwise well-run institutions. A well-equipped 
kitchen and dining room, serving good, hot food, will do much to promote 
better inmate morale and a more ready response to reformative measures. 
Modern science and mechanics have provided enormous technical improve- 
ments in the cooking and serving of food, such as rotary ovens and neat and 
attractive stainless steel cafeteria equipment. Every good correctional institu- 
tion will take full advantage of these new opportunities. 

It is generally agreed that in cellular prisons and reformatories there should 
be only one kitchen and a single large dining room. This insures the best and 
most economical service with a minimum of labor and custodial supervision. 
But there is some difference of opinion on this matter when it comes to inmate 
feeding arrangements in open or unit plants with cottage housing. Even here, 
however, it is regarded as the best practice to have a single kitchen and dining 
room to serve all inmates. The only plausible exception is in the case of unit 
institutions for women. Here, it is maintained that a separate kitchen and 
dining room in each cottage is an advantage, since it permits vocational in- 
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struction of women in cooking and serving food. Even in this case, many be- 
lieve that the disadvantages outweigh the merits because of greater costs and 
additional labor. The federal reformatory for women at Alderson, West Vir- 
ginia, has operated since its opening with separate kitchens and dining rooms 
for each cottage, but the authorities doubt if they would follow this practice 
if they were designing the institution today. y 
Other forms of service equipment are of great importance in promoting 


Courtesy Federal Bureau of Prisons. 


Dining-Hall at the Federal Penitentiary at Lewisburg, Pa. Compare with 
San Quentin mess hall (p. 437). 


better health and morale on the part of the inmates. Forced ventilation and 
uniform heating, air-conditioning, modern and ample toilet facilities, and 
adequate cell lighting are cases in point. 

Perhaps most important of all are those service facilities that relate most 
directly to the rehabilitative program. These facilities include the prison school, 
library, auditorium, gymnasium, and athletic field. These should be of good 
construction and amply equipped, and be large enough to permit every able- 
bodied inmate to participate. The attempt to economize by such expedients as 
using one room for a combined dining room, auditorium, and gymnasium has 
proved a failure in every case. i 

Recreational facilities are especially important in developing the type of 
inmate morale most conducive to the success of the rehabilitative program. 
The great utility of a gymnasium and a playground or athletic field in institu- 
tions for juvenile delinquents has long been recognized, even by traditional 
administrators. But it is now coming to be conceded by enlightened institu- 
tional authorities that gocd recreational facilities are perhaps even more 
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needed by inmates of maximum-security prisons, on account of their otherwise 
more monotonous existence, their more rigorous routine of confinement, and 
their longer sentences. When designing an institution it is very important 
that enough space be enclosed to supply ample room for a large athletic field 
and several smaller playgrounds, 

Although radios, with earphones, have been introduced in many of the 
better prisons, the programs to which inmates are allowed to listen are al- 
together too restricted at the present time. 

An important and indispensable type of rehabilitative service equipment for 
penitentiaries and correctional institutions are the day rooms to which we 
have already made reference. These day rooms are units attached to the living 
quarters and make it possible for the inmates to leave their cells or dormitories 
and come to such rooms at specified times for simple games, reading, writing, 
and quiet conversation. Day rooms have proved extremely important and 
successful in the equipment of the correctional institutions, and they are re- 
garded as an indispensable agency of the rehabilitative program. 

Penal and correctional industry has played an important role in prison life 
since the establishment of the Auburn prison system in the 1820’s. We shall 
deal with this problem of prison labor more thoroughly later on. But enlight- 
ened penological thought dictates that industrial and financial considerations 
should never outweigh the preservation of the health of inmates or the funda- 
mentally vocational purpose of prison labor. The institution shops should be 
well planned, and located in separate, modernized industrial buildings making 
proper provision for safety devices, good lighting, heat, and ventilation. More- 
over, the industries should not be selected primarily from the standpoint of 
financial profit. So far as possible, they should combine profitable operations 
with relevant vocational instruction that will enable the inmates to earn their 
living by lawful methods after release. 

In the preceding pages we have been chiefly concerned with the planning 
and construction of prisons, penitentiaries, and correctional institutions. The 
same general principles apply to all kinds of institutions that house any type 
of delinquent. The principle of classification of inmates must guide all con- 
struction. There must be both close-custody and open or unit types of institu- 
tions for reformatory inmates and the boys and girls confined in our so-called 
reform schools.* And, within each, the custodial provisions must be diversified 
to meet the needs of special types of inmates. Nothing needs revamping more 
than our jail architecture.’ Institutions for the detention of witnesses and 
those accused of crime should be sharply differentiated and separated from 
those that house inmates convicted of petty crimes. And the latter institutions 


should be more intelligently planned so as to make them safe, healthy, and 
6 For pictures illustrating the evolution of reformatory and reform school architecture, see 
Chapters XXV and XXVIII. 
1 For illustration of jail architecture, see pp. 461, 476, 481. 
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compatible with rehabilitative objectives. In order to build decent jails, rural 
communities will need to combine into regional units so as to be able to plan, 
build, and support jails large enough.to be susceptible to rational design and 
construction. We shall have more to say about the design and construction of 
reformatories, reform schools, and jails later on in the appropriate sections of 


this book. 


PART III 


Reformation Within Institutions: The Reformatory 
System, and the New Penology 


CHAPTER XXV 


The Rise of the Reformatory Movement 


THE ANTECEDENTS OF THE ELMIRA REFORMATORY 


THE PENAL PHILOSOPHY motivating the first penitentiaries was expiation or the 
creation of penitence; for the word penitentiary was originally an adjective 
meaning “relating to penitence, or expressing penitence.” Its founders thought 
in terms of reformation but as we have seen this institution degenerated into 
a machine of punishment. But even this harsh and antiquated philosophy was 
somewhat mitigated by the concessions made here and there by humane war- 
dens and penal administrators. The senseless struggle between the advocates 
of the Auburn and the Pennsylvania systems of prison discipline had to end. 
The concept of reformation brought this about. It created a new type of in- 
stitution known as the reformatory. 

In the early years of the nineteenth century, an enlightened French peno- 
logist, J. M. Charles Lucas, argued in two books, The Penitentiary Systems of 
Europe and America (1828) and The Theory of Imprisonment (1836), that a 
curative program ought to displace the traditional repressive prison discipline. 
It was his thesis that men should be sent to prison to be rehabilitated rather 
than to be punished. Of course this idea was strongly advanced by the found- 
ers of the penitentiary. 

Two early prison administrators who strongly believed in reformation 
rather than punishment as the objective of a prison experience were Georg M. 
Obermaier (1789-1885), director of the Kaiserslautern prison in Bavaria, and 
Colonel Manuel Montesinos (1794-1862), administrator of the prison at Va- 
lencia, Spain. Both of these were pioneers in the field of the indeterminate 
sentence, and vocational trades, ideals that were not realized in our own coun- 
try until the opening of the Elmira Reformatory in New York state in 1876. 

Several significant progressive currents combined to produce this reforma- 
tory system. One was the method of discipline introduced in one of the penal 
colonies of Australasia by Captain Alexander Maconochie (1787-1860). Ma- 
conochie, of the Royal Navy, was put in charge of the remote penal colony 


519 


520 Reformation Within Institutions 


on Norfolk Island in 1840. This island was one thousand miles off the main- 
land. Here were sent criminals—those who had been deported from England 
and who had committed crimes in the mainland colonies in Australia. At 
Norfolk Island, Maconochie eliminated the old flat-time sentence and intro- 
duced commutation through good behavior and industry. 

Instead of detaining each convict for a given term of years, he installed the 
so-called mark system, under which a certain number of “marks” were 
charged against the convict, depending on the seriousness of the offense. Be- 
fore he could be liberated, the prisoner had to redeem these marks by good 
conduct, labor, and study; and the more rapidly this was done, the more 
speedy the release. As Maconochie so aptly put it: “When a man keeps the 
key of his own prison, he is soon persuaded to fit it to the lock.” 

The effects of the system in this depraved penal colony may be judged by 
Maconochie’s well-founded boast: “I found Norfolk Island a hell, but left it 


Alexander Maconochie (1787-1860 ). Originator of rehabilitative ideal in 
prison administration. 


an orderly and well-regulated community.” But Maconochie’s enlightenment 
was only a momentary gleam in the long night of savagery that characterized 
penal transportation. His plan received no support elsewhere in Australasia, 
but it attracted the attention of penal administrators and reformers in Britain. 
Appointed governor of the jail in Birmingham, England, in 1849, he in- 
stalled his mark system but both he and the system lasted there only two 
years. The justices in charge of the institution decided he was too lenient, so 
he was relieved of his post. According to the Webbs: “Maconochie spent too 
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much time promulgating his theories and demonstrating them to committees 
and other inquirers, and too little to the detailed administration of the prison 
committed to his charge.” After his death he was called “a noble-hearted old 
man .. . who passed from maleficent neglect to beneficent death.” In fact 
there are few people in England today who know anything of this pioneer in 
penology; he has been all but forgotten. 

While the mark system was being tried out, the concept of an indeterminate 
(or indefinite) sentence was being popularized by the writings of Richard 
Whately (1787-1863), Archbishop of Dublin, the Scot, George Combe (1788- 
1858), the brothers Frederick (1803-1896), and Matthew Davenport Hill 
(1790-1872), the former Inspector of Prisons of Scotland, and the latter Re- 
corder of the city of Birmingham, where Maconochie labored briefly. In 1863, 
Frederick Hill said that there should be a “plan of using a prison as a kind 
of moral hospital, to which offenders shall be sent until they are cured of their 
bad habits.” He recognized that criminals are socially maladjusted when they 
enter an institution. The purpose of treatment is, therefore, to adjust them to 
orderly community life. When this is accomplished they should be released, 
Hence, the length of sentence should be determined not so much by the 
crimes committed as by the time required to reform them in prison. 

But in the interest of historical accuracy, it should be stated that long before 
these men enunciated the doctrine of the indeterminate sentence, Dr. Ben- 
jamin Rush, the noted Philadelphia physician, stated: 


Let the various kinds of punishment be defined and fixed by law. But let 
no notice be taken in the law of the punishment that awaits any particular 
crime. Punishments should be varied in degree according to the temper of 
criminals or the progress of their reformation. Let the duration of punish- 
ments be limited but let this limitation be unknown, I conceive this secret to 
be of the utmost importance in reforming criminals and preventing crimes. 
The imagination, when agitated with uncertainty, will seldom fail of con- 
necting the longest duration of punishment, with the smallest crime.” 


The logical supplement of the indeterminate sentence, the parole system, 
was most effectively advocated by the French publicist, M. Bonneville de 
Marsangy. In 1846, he had defined conditional liberation or parole as “a sort 
of middle term between an absolute pardon and the execution of the entire 
sentence; the right conceded to the judiciary to release provisionally, after a 
sufficient period of expiatory suffering, a convict who appears to be reformed, 
reserving the right to return him to prison, if there is against him any well- 


founded complaint.”* 


1 Sidney and Beatrice Webb, English Prisons Under Local Government. New York: Longmans, 


1922, pp. 165, 169. A k 8 
2 From Dr. Rush’s pamphlet, An Inquiry into the Effects of Public Punishments upon Crimi- 
nals and upon Society, Philadelphia, 1787. y 
3 Quoted in F. H. Wines, Punishment and Reformation. New York: Crowell, 1919, p. 225. 
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Maconochie’s system of basing the period of incarceration on the behavior of 
the convict was combined with the indeterminate sentence and parole in the 
famous Irish system of prison administration. Credit for this system, long 
given solely to Sir Walter Crofton for his administration of the Mountjoy 
Prison in Ireland, actually belongs in part to Sir Joshua Jebb, director of Brit- 
ish prisons, who introduced in Ireland the progressive stages system of promo- 
tion to release through several grades, then in limited operation in England. 

But it was Crofton who developed the Intermediate System that disting- 
uishes the Irish system from the English form of discipline. In an article in 
the Journal of Prison Discipline and Philanthropy, published by the Philadel- 
phia Prison Society, Dr. Frederick A. Packard gives us a contemporary de- 
scription of the Crofton system.* From that source we gather that the Inter- 
mediate System was founded on the principle that criminals can be reformed, 
but only with employment and only if that employment is in a free com- 
munity where the convict is subject to ordinary temptations and has the op- 
portunity to show his reformation by his capacity for industrious habits. In 
this attitude the Irish system embodied the emphasis on the rehabilitative in- 
fluence of productive and instructive prison industry that had been originally 
stressed by the Quakers in the early days of the Pennsylvania system at the 
Walnut Street Jail after 1790. It had been further elaborated in the 1830's by 
Colonel Manuel Montesinos, who was in charge of the prison at Valencia, 
Spain, and by Georg M. Obermaier, a leading prison administrator in Ba- 
varia at this same period. Both of these men deserve credit for their pioneer- 
ing work, 

The system was called intermediate because it was “a filterer between the 
prison and the public, by which the reformed convicts will be separated from 
the unreformed, the former to be advanced toward personal liberty and re- 
storation to society, and the latter to be returned for further penal treatment.” 
For example, after four years in strict confinement in a conventional prison, 
a convict sentenced for ten years was eligible for removal to an intermediate 
prison. After four months’ detention there, if he received an offer of employ- 
ment and his conduct was satisfactory, he was granted a conditional pardon 
(ticket of leave). Since this license ticket was revocable for irregularity of 
conduct any time within the original sentence of ten years, the convict was 
under formal supervision until his sentence expired, This was the first exten- 
sive use of what became the parole system. At this time (the 1850’s) there 
were four intermediate prisons in Ireland—‘two of them on either side of 
Cork Harbor, a third in Dublin City, and a fourth at Lusk fifteen miles from 
the city.” The intermediate prison at Lusk was the most famous. 

The Irish prison system thus combined the basic ideal of reformation, the 
determination of the time to be served by conduct while in prison, promotion 


t January 1858, pp. 16-25. 
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to release through graded stages of increasing freedom and responsibility, 
stress on the importance of teaching industrious habits to achieve rehabilita- 
tion, and the use of a rudimentary parole system. At the International-Prison 
Congress in London in 1872, the Irish system was the most praised and her- 
alded exhibit in the realm of penal reform. Even two years earlier, as we 
shall see in a moment, it had set the pattern for the reformatory conception in 
the United States. 

In 1863, Gaylord Hubbell, the enlightened warden of Sing Sing Prison in 
New York, visited Ireland and came back enthusiastic over graded institu- 
tions and the Irish mark system. He recommended its adoption in New York 
state. Franklin Benjamin Sanborn (1831-1917) was, however, the most ardent 
apostle of the Irish system, because, as secretary of the State Board of Charities 
for Massachusetts, he heard of Crofton’s experiment in 1864 and warmly 
urged that the system be tried in Massachusetts. Other American leaders in 
penal reform who shared the enthusiasm of Hubbell and Sanborn for the 
Irish system were Enoch Cobb Wines, Zebulon R. Brockway, Gideon Haynes, 
Theodore W. Dwight, Albert G. Byers, and Francis Wayland. 

Interest in the Irish prison system, as well as numerous gropings for better 
prison administration in the United States, brought a new wave of enthusiasm 
into the American penological picture, unified leadership, galvanized reform 
principles, and stimulated organization to translate principles into practice. 
A world-famous Prison Congress was summoned by Dr. Wines to meet in 
Cincinnati in the autumn of 1870. Wines was then secretary of the Prison As- 
sociation of New York and probably the outstanding figure in the American 

enal reform movement. The Cincinnati Prison Congress not only expounded 
all the leading reform ideas of the time, but also brought into being the Na- 
tional Prison Association. Its name was later changed to the American Prison 
Association and, at the San Francisco meeting of the organization in 1941, it 
was finally christened, in the spirit of the times, as the Annual Congress of 
Correction. 

Wines had long felt that all men of good will throughout the world should 
join in a plan for an ideal prison system. The struggle between the Pennsyl- 
vania and Auburn systems had discouraged penologists and prison adminis- 
trators alike and all were ripe for some new dispensation. So on October 12, 
1870, the first national prison association met in Cincinnati, elected Dr. Wines 
its first president, listened to some excellent papers, and adopted a Declara- 
tion of Principles that has become famous in penal circles. Its 37 paragraphs 
advocated the philosophy of reformation as opposed to the doctrine of punish- 
ment, progressive’ classification of prisoners based on a mark system, the in- 
determinate sentence, and the cultivation of the inmate’s self-respect. It has 
recently been pointed out by professional penologists that these enlightened 
principles of the Cincinnati Congress of 1870 anticipated virtually all of the 
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so-called New Penology, which we describe in a later chapter. They have 
never been put into complete operation anywhere, and only incompletely in 
the federal prison system and in the systems of some of the more enlightened 
states. Therefore, it is not inaccurate to state that even the most enlightened 
penal practice of our day has not even yet fully caught up with the theory 
expounded by the more progressive of the veteran penologists of 80 years ago. 
This fact is both a challenge to current practice and an effective answer to 
those who contend that enlightened penologists are now “running wild” with 
novel and untried vagaries. The following summary of the Declaration of 
Principles adopted by the Cincinnati Prison Congress in 1870, gives one an 
idea of the amazing enlightenment, insight, and realism of the vanguard of 
penologists no less than eight decades ago:° 


1. Reformation, not vindictive suffering, should be the purpose of penal 
treatment of prisoners, 


2. Classification should be made on the basis of a mark system, patterned 
after the Irish system, 

3- Rewards should be provided for good conduct. 

4. The prisoner should be made to realize that his destiny is in his own 
hands. 

5. The chief obstacles to prison reform are the political appointment of 
prison officials, and the instability of management. 

6. Prison officials should be trained for their jobs. 

7. Indeterminate sentences should be substituted for fixed sentences, and 
the gross disparities and inequities in prison sentences should be removed. 
Also, the futility of repeated short sentences was emphasized. 

8. Religion and education were cited as the most important agencies of 
reformation. 


9. Prison discipline should be such as to gain the will of the prisoner and 
conserve his self-respect. 


10. The aim of the prison should be to make industrious freemen rather 
than orderly and obedient prisoners. 

11. Industrial training should be fully provided for. 

12. The system of contract labor in prisons should be abolished. 


13. Prisons should be small, and there should be Separate institutions for 
different types of offenders, 


14. The law should strike against the so-called “higher-ups” in crime, 
well as against the lesser operatives. 


15. There should be indemnification for prisoners who are later discovered 
to be innocent. 


16. There should be revision of the laws relati. 
criminals. 


17. There should be a more judicious exercise of the pardoning power. 


ng to the treatment of insane 


5 Condensation by A. E. Wood and J. B. Waite, 


Crime and Its Treatment. New York: Ameri- 
can Book Company, 1041. pp. 532-533. 
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18. There should be established a system for the collection of uniform penal 
statistics, 

19. A more adequate architecture should be developed, providing sufi- 
ciently for air and sunlight, as well as for prison hospitals, school rooms, etc. 

20. Within each state, prison-management should be centralized. 

21. The social training of prisoners should be facilitated through proper 
association, and the abolition of the silence rules. 

22. Society at large should be made to realize its responsibility for crime 
conditions. 


McKelvey thus explains the triumph of progressive principles at the 1870 
meeting: 

The convention was in the hands of reformers who had arrived with pre- 
pared speeches while the traditions had no spokesmen. Overwhelmed with 
inspired addresses, with prayer and song and much exhortation, even the 
hard-headed wardens were carried up for a mountain-top experience. In their 
enthusiasm for the ideal they rose above the monotony of four gray walls, 
men in stripes shuffling in lock step, sullen faces staring through the bars, 
coarse mush and coffee made of bread crusts, armed sentries stalking the walls. 
They forgot it all and voted for their remarkable declaration of principles.’ 


Wines spoke of the current outlook of reformative prison discipline, Byers 
warmly praised Crofton’s idea of an intermediate prison, Sanborn urged the 
introduction of the entire Irish prison system in the United States, and Brock- 
way recommended the adoption of the indeterminate sentence and a system 
of institutional classification. Leading reformers from abroad, such as Sir 
Walter Crofton (superintendent of the famous Mountjoy Prison in Ireland), 
Bonneville de Marsangy (French publicist), and Miss Mary Carpenter (sup- 
erintendent of the Red Lodge Girls’ Reformatory of Bristol, England) helped 
the cause of progressive penology at Cincinnati by endorsing these new con- 
cepts in penal treatment. 

Those who urged the more humane and progressive methods at the Cin- 
cinnati Prison Congress were, however, able to secure the introduction of 
these innovations only for the treatment of young first offenders in so-called 
reformatories. There has been little uniformity in the age limits set by states 
for admission to reformatories, except that the minimum age is rarely less 
than 16, and maximum not usually above 30, though two reformatories admit 
inmates up to 36, and men to the age of 40 may be sent to the Massachusetts 
Reformatory. 

The year before the Cincinnati meeting a law was passed authorizing the 
creation of a “reformatory” institution at Elmira, New York. Financial diffi- 
culties delayed construction, but the institution was opened in 1876 with 
Zebulon R. Brockway as its first superintendent. Since Elmira was the parent 


6 Blake McKelvey, American Prisons. Chicago: University of Chicago Press, 1936, p. 71- 
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reformatory plant and its establishment was the work of the main partisans 
and exponents of the new system, the reformatory system in the United States 
came to be generally known as “the Elmira System.” Other states followed 
the example of New York in building reformatorics, and glowing reports 
from the superintendents and observers filled the penal journals for many 
years, 


THE ELMIRA SYSTEM AND ITS AFTERMATH 


At the Elmira Reformatory the inmates were divided into three grades. At 
entry, each inmate was placed in the second grade. At the end of six months 
of good conduct, he could be promoted to the first grade, and six months of 
good conduct in this grade entitled him to parole. Misbehavior was punished 
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Courtesy Russell Sage Foundation. 
The Parent Reformatory at Elmira, N. Y., About 1910. 


by demotion to third grade, where a month’s good conduct was required for 
restoration to the second grade. Incorrigible inmates had to serve the maxi- 
mum sentence. The essential features of the reformatory regimen were:* 


1. Limited to prisoners between 16 and 30 years of age convicted for the 
first time. 


2. The limited indeterminate sentence. 

3. A classification of grading of the prisoners, 

4. A marking sytsem like that used by Maconochie and Crofton providing 
for credits earned by the prisoner as a condition of increased privilege or re- 


7 Digested by J. L. Gillin, Criminology and Penology. New York: Appleton-Century-Crofts, 
1945, P. 524. 
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lease from»control based upon good behavior, diligence in labor and study, 
and results accomplished, and debits for dereliction, negligence and offenses. 

5. Parole based upon the marking system and upon a reasonable probability 
of the prisoner’s good behavior if released. In addition to these elements pro- 
vided for in the organic law, the manager and superintendent, as experience 
suggested changes, established in addition the following features in con- 
formity with the purpose of the reformatory: 

6. Physical training. 

7. Military training. 

8. School of Letters (routine education). 

9. School of Trades (vocational education). 


The greatest advance that the Irish and Elmira systems marked over the 
older Pennsylvania and Auburn systems was that the term of incarceration 
depended upon the observable progress toward good behavior and reforma- 
tion made by the prisoner. It was a system that stressed reformation rather 
than expiation or penitence. Another important and related innovation was 
that the reformatory conception laid much more stress upon education, es- 
pecially vocational education. 

The reformatory movement was watched enthusiastically throughout penal 
circles the world over for a couple of decades. Sir Evelyn Ruggles-Brise, Di- 
rector of the English prison system, visited Elmira in 1897 and returned to 
England to start his famous Borstal system. Major Arthur Griffiths, inspector 
of His Majesty’s Prisons, writing in 1894, had previously described the regime 
at Elmira as one of extreme mildness, “where most of the comforts of a first- 
class boarding-school, ample diet, military music, the study of Plato, and in- 
struction in interesting handicrafts are utilized in the process of amendment.” 
General Roeliff Brinkerhoff, Chairman of the National Conference of Chari- 
ties and Corrections at Chicago, in 1893 prophesied “that before the close of 
the opening decade of the coming century the Elmira system of graded pri- 
sons and classified prisoners will dominate in every state in the Union.” 

Long before 1893, however, the enthusiasm of the 1870’s had been damp- 
ened in some circles. Brockway, himself, anticipated some of the difficulties as 


early as 1887: 


Brockway at this time looks back over the seventeen years intervening and 
recalls that at Cincinnati in 1870 he had had an experience similar to that of 
the disciples on the Mount of Transfiguration. He had felt himself strength- 
ened by a “mysterious, almighty, spiritual force. . . . I was going to have a 
grand success . . . but it did not work. . . . I found that there was a com- 


8 Arthur Griffiths, Secrets of the Prison House. London: Chapman & Hall, Ltd., 1894, Vol. I, 
p 6. 
3 Survey of Release Procedures, p. 23. 
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monplace work of education to do with these persons I hoped to inspire. . . . 
That did not suffice. The industrial training of prisoners was taken up, and 
that is drudgery. . . .” Thus he warns the younger men that hard work must 
follow inspiration.?° 


Heroic attempts were made by reformatory enthusiasts to persuade the 
International Penal and Penitentiary Congress, meeting in Brussels in 1900, 
to endorse the institution. But the European discussants to the question were 
none too impressed. One objected to the large population at Elmira (1500), 


Zebulon Brockway (1827-1920). First superintendent of Elmira, N. Y. 
Reformatory. 


stating that it militated against “personal influence” of the superintendent; it 
was also felt that the average duration of the sentence was too short for effec- 
tive trade training; another objected to the extension of the ages from 20 to 30 
for reformatory training that might easily be extended to 4o or 45. There was 
also some skepticism of Brockway’s statistics that 75 to 80 per cent of the 
discharged youth were reformed. Still another admitted the system was in- 
genious but contended that its results had not been sufficiently verified, and 
added that the “States of Europe have developed the separate system with 
satisfactory results and they should not renounce it without grave reasons, 
and only after their error had been demonstrated.” The reformatory move- 
ment, in its initial stage, had reached its peak and was on the decline by 1910. 
Nevertheless, reformatories continued to be established. 


10 McKelvey, op. cit., p. 71 note. 


11 From the digest of Section II, Question 2. See Negley K. Teeters, Deliberations of the 
International Penal and Penitentiary Congresses, Philadelphia, 1949, p. 109. 


The Rise of the Reformatory Movement 529 


LEADING REASONS FOR DISAPPOINTMENT 
WITH THE REFORMATORY SYSTEM 


It had been hoped by the reformers that their advanced conceptions would 
be put into operation with adults as well as youthful offenders, as had been 
the case with the Irish prison system. But such was not the case. These new 
ideals were only embodied in the reformatory system, which was limited to 
young offenders between 16 and 30 and, more usually, between 18 and 25. 

In a rather left-handed and unfortunate manner, however, the age distinc- 
tion between the admission of inmates to reformatories and to prisons for 
adults has tended to disappear in recent years. This has been due to the alarm- 
ing development of juvenile delinquency and the resulting fact that an ever 
increasing number of those admitted to state prisons are relatively young men. 
A recent study showed that while 47 per cent of all inmates received in re- 
formatories fall between the ages of 20 and 30 years, as many as 45 per cent of 
those admitted to prisons and penitentiaries also fall within this age group. A 
leading mid-western reformatory recently held roo men over 30 years of age. 

It is true, of course, that there are more older men in prisons than in re- 
formatories. This is due to the fact that there are many recidivists who are 
periodically resentenced for crimes until they become old men, and because 
many of the young men admitted to prisons serve long sentences, sometimes 
for life. The main point here, however, is that the program of reformation, 
which had gained great theoretical headway by 1870, was withheld almost 
entirely from prisons for adults and tried out only very incompletely in in- 
stitutions restricted to youth. 

It has often been pointed out that one important contribution of the re- 
formatory movement was that it tended to lessen the obsession with the Au- 
burn or Pennsylvania systems and reduced the controversy between the par- 
tisans of each. It is a fact that the rise of the reformatory conception did dis- 
tract discussion in penological circles from the alleged virtues of the Auburn 
and Pennsylvania systems and tended to concentrate theoretical attention 
more and more upon such ideas as were set forth at the Cincinnati Prison 
Congress. But, in actual practice in prison administration, there was no 
change of any consequence immediately produced by the reformatory move- 
ment. The Auburn and Pennsylvania systems went on dominating the prison 
picture in both building and administration all over the civilized world. These 
systems still dominate almost everywhere, outside of the federal prison system 
and in a few progressive states. Auburn type prisons continue to control prison 
planning and practice in our country, while the Pennsylvania conceptions 
hold sway in Europe. Elsewhere in the world, prisons are modeled after one 
or the other of these systems, or some combination of both. Hence, the re- 
formatory movement has had no immediate effect upon either the construc- 
tion or the administration of prisons for adults. 
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Charles Edward Russell once said that we cannot accurately contend that 
democracy has been a failure in the United States because, according to him, 
it has never been literally introduced and tried out. Whether this be true or 
not with respect to democracy, it is certainly correct to state that the reforma- 
tory ideal of the progressive penologists of 1870 was never put into anything 
like complete application in actual practice and was never given an opportu- 
nity to demonstrate whether or not it would prove a success, if honestly and 
thoroughly experimented with. Hence, instead of talking about the failure of 
the reformatory, we should more honestly and logically stress the failure even 
to introduce reformatory principles in any such manner as had been envisaged 
by their original sponsors. This being the fact, no one should be surprised 
that the reformatories themselves failed to deliver the results expected of their 
program. Since the reformatory concept was never really tried out, it had no 
chance to succeed, and the wonder is that the actual results were as good as 
they turned out to be. Whether the reformatory movement can ever be a 
success is very truly a matter of future experimentation rather than one of 
critical comment upon past history. 

There have been many explanations offered as to why the reformatory 
movement proved a relative failure and disappointment, or, more accurately, 
why it was never completely introduced and tested. But overwhelmingly the 
most important explanation is the fact that, just like all good rehabilitative 
programs that have been suggested for prisons for adults, it was blocked and 
frustrated by the ever-present convict bogey and the resulting jailing psy- 
chosis and frenzied preoccupation with counting and locking inmates. No 
rehabilitative program, however excellent in theoretical content, can ever be a 
success, so long as safe and secure custody is regarded as the prime purpose 
of institutional activity, and administrators are judged to be efficient or in- 
competent almost wholly upon the basis of how successful they are in pre- 
venting escapes, however brutal and repressive their programs, or however 
complete their failure to rehabilitate inmates, 

Both the construction and operation of the great majority of reformatories 
opened since 1876 have been primarily controlled by this dominating motive 
of securely incarcerating inmates. 

The authors recognize the necessity of security in any penal situation. But 
so long as it completely dominates the institutional program, it is impossible 
to operate a good system of rehabilitation. Whether in a prison for adults, a 
reformatory, or even a cottage institution for juveniles, all the factors and 
trends that explain the failure of the reform movement have almost invariably 
grown out of the convict bogey and the resulting regimentation. It is this fact 
that made it impossible to apply in practice the ideals of 1870. 

In no respect was the convict bogey and the jailing psychosis more fatally 
disruptive of the ideals underlying the reformatory movement than with re- 
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gard to the architecture and physical setting within which the reformatory 
movement has been operated right down to the present time. The Elmira 
plant itself was originally built as a maximum-security prison for hardened 
adult criminals, and then the reformatory system was set up within these bad 
structural surroundings, Most other American reformatories copied the El- 
mira prison architecture as well as the Elmira system of discipline. Indeed, 
the first three famous American reformatories, those at Elmira, Concord, 


The State Industrial Reformatory at Huntingdon, Pennsylvania. Maximum- 
security prison design (now used for the treatment of defective delinquents). 


Massachusetts, and Huntingdon, Pennsylvania, were all opened in structures 
that had been originally constructed as maximum-security prisons for adult 
felons. The Michigan Reformatory at Ionia was also a tight-custody cellular 
structure. Even when the Rahway Reformatory in New Jersey was built in 
1901, it was designed along maximum-security lines and many thousands of 
dollars were wasted on a vast and useless dome. This money might have been 
«put into school buildings, a library, a gymnasium, and playgrounds. The 
tendency to build reformatories as nothing more than prisons for youth con- 
tinued unabated into the twentieth century. For example, the Pendleton Re- 
formatory, opened in the relatively enlightened state of Indiana in 1923, was 
built securely enough to detain in custody the most hardened adult felons, It 
had a wall 3,900 feet long and 27 feet high. Its housing was almost exclusively 
brick and steel cages of maximum-security construction. Even the Camp Hill 
Reformatory of Pennsylvania, opened in 1941 near Harrisburg, was con- 
structed with four maximum-security cell houses. Not even the enlightened 
Federal Bureau of Prisons dared to get away from the conventional prison 
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pattern in architecture. Both the El Reno Reformatory, completed in 1934, 
and the Chillicothe Reformatory, opened earlier, provided large maximum- 
security cell blocks with forbidding towers manned by sharp-shooting guards. 
The wall, however, was omitted in the plans and a strong cyclone fence 
installed. 

It was impossible to develop true reformatory ideals in so forbidding an 
atmosphere as that provided by steel cages and high and gloomy walls. Many 
factors contributed to the emasculation of the reformatory program, but none 
was more important than this handicap of a completely penal and punitive 
setting for the operation of an enlightened system of rehabilitation. Even 
when architects, after long and fatal delays, went to the opposite extreme as f 
at Annandale, New Jersey, in 1929, and erected an open unit, or cottage-type 
of institution, the morbid fear of escapes prevented the administration from 
fully exploiting the advantages of such a structure. The Annandale plant, the 
first to be constructed in this country compatible with the rehabilitative ideals 
of 1870, offered an opportunity for a completely flexible and modernized 
program. But the administrators were terrified that this might lead to escapes 


Courtesy New Jersey Department of Institutions and Agencies. 


Annandale, N. J., Reformatory, 1929. First reformatory to have structure 
that conformed to reformatory ideals. 


and public criticism and, hence, they tended to keep most of the inmates 
locked up during the greater part of the time when they were not at work 
or in school, regimented with a program of physical training so the inmate 
would be “dog tired at night.” This was more true of the Missouri Reforma- 
tory at Algoa Farms near Jefferson City. This institution was modeled after 
Annandale and is a splendid plant that will physically permit the operation 
of the most enlightened program. But for years after it was opened in the 
1930's its program was as repressive as that at Pendleton and other typical | 
close-custody prisons for young men. i 
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Not only were nearly all reformatory plants built primarily on the pattern 
of maximum-security fortress prisons, but they were also far too large to per- 
mit any successful operation of a reformatory program, The Elmira Reforma- 
tory had a housing capacity of 1,700, the Huntingdon plant could house over 
1,100 with single cell occupancy, the Concord Reformatory will accommodate 
about 1,000 inmates. This tendency to build overlarge, as well as prison-like, 
plants continued right into the twentieth century. The Pendleton Reforma- 
tory will house over 1,800 inmates without any doubling up in cells. In fact, re- 
formatories tend to run about as large, with respect to inmate capacity, as the 
fortress prisons. Only about 60 per cent of adult male prisoners in the United 
States are housed in penitentiaries containing more than 1,000 inmates. Over 
50 per cent of reformatory inmates are confined in institutions with a capacity 
of over 1,000. This situation is the more deplorable, as enlightened adminis- 
trators admit that 1,200 is a suitable maximum population for a prison for 
adults, while a population of 600 is the maximum desirable for the population 
of a good reformatory. Even the enlightened Federal Bureau of Prisons built 
its Chillicothe Reformatory with an inmate capacity of 1,577. 

Although the administrative concepts of the reformers of the 1870’s were 
highly enlightened, it was inevitable that, under the domination of the con- 
vict bogey and the jailing psychosis, the actual administration of reformatories 
tended to become as brutal and repressive as the disciplinary system in any 
enlightened state penitentiary. Even Brockway, who has often been called 
the greatest warden America has produced, resorted to brutal corporal pun- 
ishment. He was severely criticized for his frequent use of the strap, and, at 
times, even of a paddle with nails in it. Reformatory discipline tended to de- 
generate almost. everywhere into the same system of drab, repressive, and 
uninspiring regimentation that dominates the usual prison. The experts writ- 
ing for the Osborne Association thus describe the situation that inevitably 
characterized the historical evolution of the Elmira Reformatory itself: 


The history of Elmira raises the question, significant for every state, of how 
successful a reformatory program is likely to be which stresses regimentation, 
even though the routine is in worthwhile pursuits. At Elmira, as in many 
other American reformatories, the inmates are walking a chalk-line as surely as 
though they were in a prison. The chalk-line is broader than in some prisons, 
and it leads along more interesting paths: academic instruction, trade school, 
gymnasium work, etc. It is nevertheless the chalk-line of routine with all the 
old-time stress on regimentation, which so easily becomes stereotyped and 
futile and which is doubly monotonous for the young.** 


When one of the authors of this book visited the Elmira Reformatory in 
1926, one of the higher officials in the administrative force boasted that young 
men convicted of crime in New York courts frequently begged the sentencing 
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judge to send them to the Auburn prison instead of the Elmira Reformatory. 
The official sincerely believed that this state of affairs reflected high credit 
upon the system of discipline then in effect at Elmira. Such was the low state 
to which the reformatory ideal had descended, just 50 years after the parent 
institution had been opened. There is no reason to believe that the Elmira 
discipline at the time was more severe than elsewhere; rather, it is actually 
known that it was more enlightened than the administrative policies in many 
other reformatories. 

We noted in our discussion of the Irish prison system that the methods of 
grading and promoting inmates, as a leading means of inspiring good be- 
havior, encouraging personal reformation, and securing early release, was one 
of the cornerstones of the system that brought the American reformatory 
movement into being. It was actually the chief psychological motive to the 
improvement of conduct on the part of inmates. Yet, under the domination of 
the resulting system of regimentation and punitive discipline, this vital and 
crucial grading and promotion system tended to become perfunctory and 
almost totally ineffective in stimulating efforts at reformation on the part of 
inmates, The authors of the Survey of Release Procedures (1940) thus com- 
ment on this important point: “The tendency was to put everyone who be- 
haved himself into the first grade, leaving only a few in the second grade and 
those actually under punishment in the third grade. The old ‘prison disci- 
pline, which placed the emphasis on being a ‘good prisoner’ regardless of 
anything more fundamental, such as achievement in school or shop or char- 
acter, was dominant still.” 

Instead of getting their results with inmates from such constructive psycho- 
logical impulses as those that may reside in the scheme of grading and pro- 
motion, most administrators of reformatories lapsed into paternalistic and 
repressive discipline and relied upon such training methods as military drill 
with close order formations, on the ground that such practice “fosters the 
habit of immediate, automatic obedience.” The majority of reformatory ad- 
ministrators have believed this sort of inmate response to be the essence and 
test of reformation. But, as the Osborne Association has well observed, “habits 
of personal responsibility and self-direction in socially approved ways of con- 
duct are a more important lesson, which drill does not teach.” 

It is obvious that this degeneration from the original program of freedom, 
flexibility, and rehabilitation spelled the doom of the ideals of 1870. Regi- 
mentation and paternalism destroyed any possibility of enthusiastic response 
and self-effort from the inmates. Treated like inmates of state prisons, they 
tended to take on the same mental traits as the inmates of prison. In other 
words, they became interested in escape or release by some means other than 
reformation and preparation for a law-abiding existence after discharge. 

We have noted that, next to the system of grading and promotion, the main 
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agency relied upon by the reformers of the 1870's to promote the rehabilita- 
tion of inmates was teaching the latter “good habits of industry,” and giving 
them thorough vocational instruction that would provide them with a trade 
so they could live by non-criminal methods after release. But the industrial 
system in reformatories was hampered, just like that in the prisons, by the 
commercialization of institutional industry and by the erratic and senseless 
legislation limiting or destroying institutional industry during some 65 years 
following the opening of Elmira. 

Vocational education has been more thoroughly worked out and applied 
by reformatories than any other single aspect of the reformatory complex 
of the 1870’s. But no reformatory has ever provided anything like a thorough 
and ideal system of vocational instruction with the introduction of modern 
tests, and some institutions have made only the most perfunctory beginnings 
in this field. In some reformatories, the authorities have been chiefly con- 
cerned with making money out of reformatory shops. Even in those institu- 
tions where administrators thoroughly espoused the ideal of vocational in- 
struction, made every possible effort to set up such a program, and completely 
subordinated profits to vocational education, they were rarely able to get 
adequate appropriations to maintain a satisfactory program of vocational 
education. The latter can rarely produce immediate profits through the sale 
of institution products, and politicians have tended to regard industrial activi- 
ties that fail to produce these profits as a waste of time and money. 

Many young adults who find themselves in a reformatory are emotionally 
unsuited for vocational or trade training. Modern tests show many persons 
manually unfit for trade training. Few reformatories employ such tests and 
many administrators know nothing about them. 

Even a perfect system of vocational education would not suffice to consti- 
tute the core of a rehabilitative program. Adequate social and political edu- 
cation would be necessary also, but there has been little of it even in the best 
reformatories. There have been some excellent reformatory schools, but the 
curriculum has been chiefly limited in such cases to routine instruction in 
general academic education. It is true that reformatory administrators cannot 
be regarded as uniquely neglectful in this respect, for the failure to provide 
sufficient social and political education is also flagrantly true of our public 
school system in general. 

A notable defect in political training has been the failure to install in any 
reformatory a system of inmate self-government, such as de Beaumont and 
de Tocqueville found in operation in the Boston Reform School in the early 
1830’s. Such a program was established at the George Junior Republic in the 
last decade of the nineteenth century, was set up by Calvin Derrick in the 
California Industrial School in 1912, and was introduced by Thomas Mott 
Osborne after 1913 in the several penitentiaries that he subsequently adminis- 
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tered, notably at Sing Sing. Though not even the reformers of 1870 were 
daring enough to recommend such a program as an integral part of reforma- 
tory administration, it is certainly true that no reformatory can produce the 
results hoped for in the 1870’s without a system of inmate self-government, 
to be participated by inmates at the right time and under proper circumstances. 
It has frequently been stated that perhaps the greatest contribution of the 
reformatory movement was the introduction of the indeterminate sentence. 
It is certainly true that the reformatory propaganda did more than anything 
else to introduce the indeterminate sentence into penological thought and, 
slowly and gradually, into legal practice. But this basic conception of the 
reformatory has also tended to fall by the wayside. The indeterminate sen- 
tence has been far from universal in the sentencing policy employed with 
respect to those committed to reformatories. For example, in one very promi- 
nent mid-western reformatory, at the time of an official investigation, some 
go inmates were serving flat sentences of ten years or more, and 154 were 
serving minimum sentences of ten years. It was found that one inmate of the 
Concord Reéformatory in Massachusetts had already served 28 years at the 
time of an official inspection. Moreover, since 1876 some form of limited 
-indeterminate sentence has made considerable headway with respect to those 
sentenced to the conventional prison. The average time served by all prison- 
ers in the penal institutions of the United States is only a little over two years, 
which is approximately the same as that served by reformatory inmates. 
Hence; there is little difference today between the inmates of prisons and the 
inmates of reformatories with respect to either the form of sentencing em- 
Ti ployed or the time actually served. 
= The “Siamese twin” of the indeterminate sentence in the reformatory 
complex is the parole system. The reformers of 1870 envisaged the universal 
use of the indeterminate sentence in committing reformatory inmates to an 
institution. They also took it for granted that, when these inmates were re- 
leased, the period between their discharge and the expiration of their maxi- 
mum sentence would be covered by adequate and efficient parole supervision. 
But the parole provisions that have actually operated have been even more 
deficient than the application of the indeterminate sentence. Only the federal 
prison system and about a dozen states have anything that might be regarded 
as an adequately manned and professionally trained parole service. Hence, 
it is obvious that only a small minority of those discharged from reformatories 
have received effective parole supervision. The latter was regarded as an in- 
dispensable item in the rehabilitative plan of reformatories, and the failure 
to provide for it has been just one more reason why the reformatory has 
proved such a bitter disappointment as it has worked out in practice during 
the last 80 years. 
The net result of all these defects and failures briefly reviewed above has 
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been that the reformatory has simply degenerated into a system that provides 
conventional prisons for young offenders. It has become only a junior prison, 
and this fact has not prevented it from being about as repressive and regi- 
mentative as the average penal institution for adults in any enlightened state. 

In a detailed appraisal of the two reformatory institutions serving the needs 
of New York State, those at Elmira and Coxsackie, the Community Service 
Society of New York arrived at the gloomy conclusion that reform cannot be 
achieved in the forbidding atmosphere of these prisons. After pointing out 
the salient features of these institutions, some of which may be referred to as 
treatment techniques with others labeled punitive, they quote Mr, John 
Ellingston: 


Mass custody compels severe repression; repression requires discipline; dis- 
cipline and punishment beget brutality. The logic is as irresistible as sunrise 
and all the fine and kind trained people that have over the years contributed 
their progressive ideas to improve the architecture, the food, and the educa- 
tional, medical, work and recreational programs of these congregate institutions 
have not been able to eliminate brutality permanently.’* 


It is a literal fact that most reformatories have been operated in a more 
gloomy and forbidding plant and have been administered in a more repres- 
sive manner than the best institutions for adults. Not a half-dozen reforma- 
tories in the United States have as pleasant a physical plant as the federal 
Terre Haute Penitentiary, to say nothing of the better federal medium- 
security correctional institutions. No reformatory has ever been operated with 
so enlightened a program as that now in existence at the federal minimum- 
security institutions for adult delinquents at Seagoville, Texas. a 

It would, naturally, be expected that, since the reformatory system has 
never been operated even approximately along the lines envisaged by its spon- 
sors of 1870, the rehabilitative results they fondly expected to flow from it 
have not been realized. The most meticulous investigation of the actual re- 
sults of the conventional reformatory system, with respect to the reformation, 
or, better, the non-reformation of inmates, is that made by Sheldon and 
Eleanor Glueck in their book, Five Hundred Criminal Careers. This book 
was published in 1930 and it dealt with the post-release records of 510 men 
released on parole from the Massachusetts Reformatory at West Concord 
between rrr and 1922, with their paroles terminating between 1921 and 
1922. Of the 510, the criminal records of 422 were traceable, It was found that 
of this total 89, or 21.1 per cent had made a reasonably adequate adjustment; 
307, or 72.7 per cent committed recorded crimes during the post-institutional 
period; and 26, or 6.2 per cent had committed crimes for which they were 

18 John R. Ellingston, Protecting Our Children from Criminal Careers, New York: Prentice-Hall, 


Inc., 1948, p. 87. See Youth Within Walls. New York: Community Service Society of New York, 
June 1950, for appraisal of the reformatories of New York State. 
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not arrested. In short, approximately 80 per cent of the cases were failures for 
the Reformatory. There is no reason to think that the system operated in the 
Concord Reformatory, or the results thereof, have been below the level of 
those in most other reformatories. Indeed, it is generally conceded that the 
Concord Reformatory would rank among the best one-third of the reforma- 
tories of the country from the standpoint of program. The Concord Refor- 
matory, however, has one of the worst plants in the country, built in 1877 as 
a maximum-security prison for adults. Further, such other reliable studies as 
have been made of the post-release record of those discharged from reforma- 
tories tend’ to confirm the picture set forth by the Gluecks. 

In 1937 the Glueck’s published another study of inmates discharged from 
Concord. This was entitled Later Criminal Careers. In this investigation of 
the same 510 ex-inmates of Concord, attention was especially given to the 
criminal records of these men 5 and 10 years after discharge. It was found 
that the longer the men were out of the reformatory the greater their tendency 
to abandon a criminal career. It was in connection with this study that the 
Gluecks developed what has become their famous “Maturation Theory” con- 
cerning the decline of criminality on the part of delinquents. According to 
this doctrine, there is a general tendency of criminals to fall away from crime 
as they get older or more mature—primarily because of certain psycho-physi- 
cal changes in the individual make-up coincident with the aging process. If, 
however, criminals do not tend to settle down to a law-abiding existence by 
the time they are 35 or 40, there is considerable probability that they will con- 
tinue their criminal careers. There is a large body of evidence in criminal and 
convict statistics to support this maturation theory. The most striking point 
about the theory is that it would seem that psycho-physical changes in the 
individual personality and the better adjustment to society that results may be 
responsible for much of the so-called reformation that actually does take place 
among criminals. If this is true, it means that neither reformatories nor pri- 
sons can claim much credit for such abandonment of criminality as actually 
takes place in released convicts. 

In this later book the Gluecks analyzed 63 factors in the lives of the men 
studied in order to determine what factors or influences led the men away 
from criminality. It was their conclusion that aging or maturation, which 
reaches its peak after the age of 35, was mainly responsible: 


However, in view of the fact that the analysis of 63 factors reflects almost 
every aspect of the lives of our men, it seems reasonable to assume that 
because Aging is the only factor which emerges as significant in the reforma- 
tive process when our cases are analyzed en masse, the principal (though not 
necessarily the only) explanation of the reform which has occurred in our 
group is to be found in that factor." 


14 Sheldon and Eleanor Glueck, Later Criminal Careers. New York: Commonwealth Fund, 
1937, P. 103. 
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In concluding this brief review of the nature and causes of the so-called 
decline and failure of the reformatory system, the cogent facts are self-evident. 
The reformatory system, as envisaged by the progressive penologists of the 
1870’s, has not failed for the very evident reason that it was never actually 
installed and tested out in fact. What has failed is the junior prison, which 
was set up and called a reformatory. Since the junior prison had most of the 
traits of the conventional adult prison, it has been just as much of a failure as 
the latter. 

Despite all this, the reformatory movement was undoubtedly an asset in the 
history of American penology. It galvanized progressive penological thought 
and has had a long range, if spotted and gradual, beneficial effect upon both 
penal thought and practice. It would be unfortunate if the failure of what 
went under the name of reformatory should lead to the discrediting of the 
reformatory idea and produce the abandonment thereof. The lesson that 
should be learned from the above facts is that the reformatory conception is 
preeminently worth saving and trying. But saving the reformatory conception 
will require both a physical plant and an institutional program entirely com- 
patible with the reformatory ideals of the 1870’s, to which must be added 
provisions for a plan of inmate self-government. 


THE FUTURE OF THE REFORMATORY 


We have shown that no literal or perfect reformatory has ever been estab- 
lished or operated. We may now consider the changes that will be necessary 
if we are to have an actual reformatory movement and practice worthy of the 
name. There is already some encouraging evidence of a renaissance of interest 
in the reformatory movement and some reassuring trends toward better ad- 
ministrative programs in existing reformatories. But we shall need something 
more than any such patch-work and scattered interest in the rehabilitation of 
the reformatory conception. We shall have to catch up with 1870 in practice, 
as well as in theory, and bring into being actual reformatories. 

Some progressive penologists have raised the question as to whether there 
is any real justification for a reformatory, namely, a special institution to treat 
delinquents of the age-group between juveniles and adults. They suggest that 
our newer medium-security institutions for adults will serve the purpose. 
Nevertheless, it is the opinion of most progressive penologists that there is a 
real need for the reformatory. Young delinquents between the ages of 18 and 
25 present very definite personality and adjustment problems that require 
specialized understanding, consideration, and treatment not to be found even 
in “good” prisons for adults. Hence, we must have institutions that are de- 
liberately designed to serve this very particular and important need. But the 
matter of the age-group is not the only consideration. The reformatory is a 
natural and inevitable product of the theory and practice of classification of 
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delinquents. Many delinquents between 18 and 25 do not require any institu- 
tional treatment. Others may prove too dangerous to be remanded to a re- 
formatory. It is to the classification system that we will have to turn in order 
to determine the type of youthful delinquent most satisfactory for reformatory 
treatment. Hence, every state must establish a diagnostic clinic as a phase of 
the classification system in order to screen the youthful delinquent population 
and discover just which persons should be committed to a reformatory. 

There have been a number of efforts to build a single reformatory that 
combines both the close-custody type of structure with the open or cottage 
layout. The federal reformatory at Chillicothe is an example of this type of 
dual construction. The main trouble with this type of institution is that the 
more intractable and dangerous inmates tend to be locked up when not in 
the shops or school. Hence they get little rehabilitative treatment. But it is 
perfectly obvious that these are the very types that should and must have the 
greatest attention in any rehabilitative program. They will need the most 
extensive treatment if they are to be reformed, while, if they are not reformed, 
their ravages upon society will be the more serious after release. 

As in so many other aspects of penal and correctional planning, the Federal 
Bureau of Prisons has taken the lead in solving this dilemma of the desirable 
type of reformatory plant. The Bureau has built no such ideal reformatory 
plants as yet, but in'its Handbook of Correctional Institution Design and 
Construction it has frankly and unhesitatingly espoused the contention that 
both the Federal Government and the states must provide two distinct types of 
physical plant if they hope to operate a reformatory system effectively. The 
Handbook sets forth a detailed plan for each of these types. 

The first embodies what is called the close-custody layout. This is a com- 
pact institution built on the telephone-pole plan, closely resembling the Tex- 
arkana medium-security correctional institution. The buildings would be 
surrounded by a double cyclone fence, and all the housing and service facilities 
constructed so as to assure secure custody. Yet the rehabilitative provisions and 
facilities will be complete and accessible to all inmates at the proper time 
and under appropriate circumstances. This will assure thorough rehabilitative 
treatment for the more intractable and incorrigible inmates without involving 
the authorities in any embarrassing custodial risks. 

For those persons committed to a reformatory who present relatively slight 
custodial and disciplinary risks, the Bureau has designed an open-unit, or 
cottage type of institution, roughly similar to Annandale, but including im- 
provements thereupon that have grown out of 20 or more years of adminis- 
trative experience and architectural experimentation. This plant will also be 
enclosed by one woven wire fence. Experience has shown that even in an 
open institution a fenced enclosure makes for greater, rather than less, free- 
dom for the inmates. If there is no fence, the authorities are usually so fearful 
of possible escapes that they gravely limit the use of the facilities and priv- 
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ileges that the open type of plant presents. The West Coxsackie Vocational 
Institution near Albany, New York, was opened without a fence in 1935, and 
this fact made the administrators so fearful of escapes that the institution op- 
erated without an athletic field for more than a decade. The open type of 
plant provides for much greater freedom and flexibility in the operation of 
the institution program, and, when fenced in, should make safe and possible 
every type of inmate activity essential to rehabilitation. These two types of 
plants provide for the needs of every conceivable appropriate inmate of a 
reformatory. 

The existence of these two plants also makes possible the highly desirable 
practice of flexible transfer between the two institutions. As those who are 
sent originally to the close-custody reformatory respond satisfactorily to treat- 
ment, they will naturally be transferred to the open institution for pre-release 
training and treatment. On the other hand, if any of those originally con- 
signed to the open type of plant prove intractable, they will be transferred to 
the other institution for temporary close-custody supervision. In planning 
these two institutions, the Bureau has also reckoned with the old abuse of 
building reformatories of excessive inmate capacity. The close-custody in- 
stitution is designed for 500 inmates and the open institution for 650. We may 
now turn to a very brief analysis of the administrative practice and rehabilita- 
tive program required for any successful reformatory system. 

Since the classification of convicted delinquents is the keystone of the arch 
of current progressive correctional thought and practice, the reformatory sys- 
tem must be tied in directly with the classification procedure and equipment. 
This would require a well-manned diagnostic center and clinic, to which all 
convicted delinquents would be sent for careful examination and study prior 
to their distribution among the appropriate institutions in the federal or state 

enal and correctional system. This diagnostic clinic would have the respon- 
sibility not only for determining which types should be consigned to refor- 
matory treatment but also for determining which should be sent to the close- 
custody reformatory and which to the open type of institution. 

Coming to the institution itself, neither type of reformatory can operate 
effectively unless it has an adequate and well trained staff, thoroughly devoted 
to the execution of the reformatory program in a very literal and intensive 
fashion. This fact was well stated many years ago by the penologists in the 
employ of the Osborne Association: 


The real solution of the reformatory problem lies in personnel first, and 
afterwards in program. In these institutions there is need not only of high- 
minded and especially trained superintendents, but also staffs that are còm- 
posed of intelligent, trained men who are capable of exerting a stimulating 
and beneficial influence whenever they come in contact with the individual 
inmate. The institutions, moreover, have grown to such size that they defeat 
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their own ends; they should be reduced or divided into small semi-independent 
units, each adequately staffed. There is no place in the reformatory for either 
the traditional guard or the traditional mass treatment of the prison.’* 


The system of grading and promoting inmates on the basis of good be- 
havior, determined in a progressive and sensible fashion, which was the core 
of the Irish prison system and was intended to be introduced very completely 
in the Elmira reformatory system, has not been at all outmoded after 80 years 
of correctional experience. It should be revived and applied unremittingly in 
any complete reformatory program. No other single device is likely to do 
more to promote rehabilitative efforts from the inmates. But this practice 
must never be allowed to fall into a perfunctory type of execution, for this 
will virtually destroy its beneficial impact upon inmates. 

Inmate education was originally regarded as a vital essential of reformatory 
treatment, and all our experience since 1870 has only served to emphasize the 
correctness of this attitude. Vocational instruction is surely the most important 
aspect of reformatory education, and there should be adequate appropriations 
to supply all needed equipment and trained personnel, even though the op- 
erations do not provide one cent of profit from the sale of products. The 
profits here are the greater ones, even in terms of money values, which will 
come to the taxpaying public as a result of enabling former criminals to earn 
their living without any further depredations upon society. Counseling and 
guidance, as well as the practice of group therapy, should also be integral 
parts of the training program. Adequate social and political education should 
be included, far beyond that provided in the general run of public schools. 
We have already indicated that we cannot expect the reformatory system to be 
successful without the establishment of self-government plans that will train 
inmates in those responsibilities of citizenship they obviously do not possess 
upon admission to the institution. 

Nothing could be more important in the disciplinary and rehabilitative 
program of a reformatory than elaborate provision for every kind of healthy 
recreation practicable within an institution setting. This is particularly true for 
those of the reformatory age group. Youths of this age possess a superabun- 
dance of energy, especially of sexual desire and impetus. The Kinsey Report 
has recently shown that the human male reaches the apex of sexual desire 
and capacity in precisely this reformatory age period. One of the main reasons 
for severe disciplinary problems in a reformatory has been that the normal 
outlets for sex impulses are completely blocked and there has been no ade- 
quate provision for sublimating them through other forms of activity. Homo- 
sexuality and other forms of aberrations, as well as serious forms of incor- 
rigibility and restlessness, are a natural result of all this. Strenuous physical 
exercise and exciting recreation can do more than anything else to distract 


15 Osborne Association, Handbook, 1929, p. xxix. 
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attention from sexual desires and drain off unsatisfied sexual impulses, Recrea- 
tion is also very helpful in developing physical strength and prowess, as well 
as in teaching the principles of sportsmanship and fair play that are highly 
desirable qualities in any good citizen. Also highly important is the fact that 
prison games are more likely to distract the attention of the inmates from 
their usual obsession with escape or release. 

As a matter of fact, the net result of a good reformatory program, in its 
totality, should be to concentrate the attention of the inmates upon the oppor- 
tunities for reform and training rather than upon the prospect of release or 
escape. We have already seen how such a program in the federal institution 
at Seagoville has served to hold in secure custody what are usually regarded 
as the most dangerous types of criminals, though Seagoville is an open and 
unwalled institution. 

The original reformatory complex included as an indispensable item the 
indeterminate sentence. This was a sound idea. All experience since 1870 has 
confirmed the wisdom of the indeterminate sentence and there cannot be any 
true reformatory system that does not provide for it in a thoroughgoing 
fashion. Crude maximum and minimum sentence laws are no answer to this 
need, and it is equally obvious that the indeterminate sentence is a farce un- 
less linked up with a really effective parole system. 

All this may seem an ambitious program but, in reality, aside from the 
dual physical plant required and the establishment of inmate self-government 
plans, there is nothing in it that was not known and recommended in 1870. 
As we remarked at the outset, all that is needed to institute the reformatory 
and to make it as much of a success as any human agency can well be under 
the circumstances, is to catch up with the ideals of 1870. These, of course, 
need to be extended and implemented by the specialized professional knowl- 
edge we have gained since that time in certain fields, such as physiology, 
psychology, psychiatry, sociology, and community work, 

To set up literal reformatories and to make them work reasonably well 
would be a most important advance step in correctional practice. But the 
vanguard of correctional thought today would indicate that progressive and 
workable reformatories are only a step toward a much more daring and ex- 
perimental future in dealing with those who are now sent to reformatories. 
In the not too remote future we shall surely handle more and more of these 
types outside of any institution whatever. We will make greater use of pro- 
bation, as well as of correctional camps. 

The California Youth Authority, introduced in 1941, is the first major move 
in this direction.* Under this system, now adopted by Wisconsin, Minnesota, 
and Massachusetts, and Texas, as well as California, the judge does not sen- 
tence the youthful offender to any institution but turns him over to the per- 


16 For the Youth Authority program, see Chapter XXXVIII. 
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sonnel of the Youth Authority, which has the power to send the person to any 
institution, even to a state prison or to place him on probation immediately 
after receiving the recommendations of a centralized diagnostic clinic. Upon 
receiving a youth remanded to its custody, the Youth Authority personnel 
sends the youthful delinquent to the diagnostic clinic where specialists ex- 
amine his case from every angle, both of personal history and scientific scru- 
tiny. The clinic recommends the proper disposition of the case, and the Youth 
Authority personnel have complete power to determine future action. 

There is little doubt that this Youth Authority innovation is the most im- 
portant adyance in correctional thought since the rise of the reformatory 
complex in the 1870’s, and, in time, it may be expected to supplement or sup- 
plant the latter. 

Although the states of New York and New Jersey have not yet adopted a 
Youth Authority, they have installed centralized diagnostic clinics. The for- 
mer has its clinic in a special block at the Elmira Reformatory, the latter at 
Menlo Park. 

Here is a picture of the diagnostic center for the state of New York. During 
the fiscal year from April 1, 1946 to March 31, 1947, 1,320 inmates were re- 
ceived at the center. This is an average of 110 prisoners per month. Here are 
some interesting data that cover that period: 


1, All the counties of New York committed inmates to the Reception Center. 
The five counties comprising New York City contributed about 60 per cent 
of the intake. 

2. All types of offenses were represented, from wayward minors to those 
convicted of first degree murder but not sentenced to death. Of the 1,320 
commitments 771, or 58 per cent, were convicted of felonies. 

3. Indeterminate sentences, with definite minimums and maximums, were 
fixed by the court in 165 cases, or 21 per cent of the 771 felony cases. 

4. The average time spent at the Center was 75 days. 

5. During the year, 1,250 inmates have been transferred. These have been 
distributed as follows: 


Number 
Institutions" Transferred Per cent 
New York State Vocational Institution 544 43-4 
Elmira Reformatory 427 34.2 
Wallkill 33 2.6 
State Prisons 129 10.3 
Mental Hospitals 4 3 
Institutions for Defectives 113 9.2 


The diagnostic center maintained by New Jersey is unique in that it is 
housed in its own building, set apart from any other type of institution. This 
center, located at Menlo Park, was opened in November 1949, and ultimately 


17 This information is taken from Glenn Kendle, “The New York State Reception Center,” 
Federal Probation, September 1948, pp. 42-47. 
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is to serve both juveniles and adults. The facilities in operation can accomo- 
date 60 inmates or patients, but when finally completed will have a capacity 
three times that number. 

At present, the diagnostic center is concerned only with juvenile cases re- 
ferred to it by courts and by private institutions throughout the state, as well 
as by private individuals. The new procedure does not take any powers from 
the courts; its role is purely advisory. It merely places at the disposal of the 
judges an analysis of the clients personality, significant facts about his life 
history and environmental conditions, potentialities, liabilities, and assets. 
The director of the new clinic is Dr. Ralph Brancale. 

New Jersey has also recently established a form of “short term treatment” 
for certain types of youthful offenders who, in the judgment of the classifica- 
tion and diagnostic authorities, do not need conventional reformatory re- 
straints, It is the assumption that many young offenders can be “processed” 
for community supervision, on a type of probation, by adopting new tech- 
niques outside the traditional prison but within the framework of an informal 
group experience. 

A group-centered project was inaugurated in June 1950 on the Charles 
Lindbergh estate, near Hopewell, without any restraints whatsoever. As the 
initial report, announcing the plan, stated: 


Every activity will be carefully oriented to emphasize the interdependence 
of individuals and to point up the necessity for accepting mutual responsi- 
bility. Every device will be used to build up a valid self-confidence as the only 


possible basis for a sound confidence in other people. 


Admissions to this type of treatment-center are voluntary. When the court 
is confronted by a youthful offender deemed suitable for this short-term 
specialized treatment, execution of sentence is suspended on condition that he 
agrees to attend this farm home for a period ranging from one to six months. 
Persons extended this treatment are generally those who are not good pro- 
bation risks but who are not necessarily repeaters. The program consists of 
the following: 

1. Group interaction sessions; in other words, a form of group therapy. 

2. Individual counseling. 

3. Self-government. 

4. Individualized projects such as building a radio, writing a short story, 
overhauling a gas engine, etc. Each boy is expected to select and carry 
through to completion some such project. 

5. A well-rounded program of work, recreation, and specially directed edu- 
cational activities. 

The youth “invited” to attend this farm establishment are those who find 

it difficult to settle down in their environment without getting into trouble 
by “borrowing” automobiles, going on all night joyrides, or engaging in 
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sexual brawls. There is no doubt that the New Jersey authorities are counting 
heavily on “guided group interaction,” which is the term used in that state 
for group therapy." 

This center is, frankly, an experiment. In many ways it is similar to the 
California Youth Authority camps, although it does not emphasize produc- 
tive labor to such a large degree. There is a plan, however, to use the young 
adults sent to the training center in such work projects as truck gardening, 
reforestation, and soil conservation. But the main objective of the plan is to 
attempt to develop some degree of insight in the boys so far as their own 
problems are concerned. This clear break from traditional penology will be 
watched with great interest by all penologists who feel that little is now ac- 
complished by the conventional and traditional forms of imprisonment."” 

Despite these laudable experiments, courageously attempted here and there 
throughout the country, we shall continue to have reformatories for many 
years to come. But during this period it is not only desirable but mandatory 
that reformatories should be truly reformative establishments in fact as well 
as in name. 


ORIGINS OF THE ENGLISH BORSTAL SYSTEM 


In the evolution of penal philosophy there has been a frequent interchange 
of new ideas and methods between America and Europe. In the development 
of the prison, ideas came to America from abroad through the writings of 
Howard and the experiments in Rome, Ghent, and Norfolk, England. Later, 
the Pennsylvania and Auburn systems in this country were studied by visitors 
from Britain and the Continent and the Pennsylvania system was widely 
copied in Europe. 

In the rise of the reformatory, American leaders based much of what they 
did on earlier experiments in Australasia by Maconochie and in Ireland by 
Sir Joshua Jebb and Sir Walter Crofton. In 1897 Sir Evelyn Ruggles-Brise 
(1857-1935) came to America to study the reformatory system. He had suc- 
ceeded Sir Edward Du Cane as Director of the English prisons in 1895. 
Ruggles-Brise was, at least in his earlier years, a man of some vision, the 
direct antithesis of Du Cane, who had said of the man in prison: “He had 
lost his freedom; he must lose his free-will also. He was deprived of self- 
expression and with it of his self-respect. In fine, a prisoner was no longer a 
man made in God's image; he was just an animal in a pen.”? That the 
routine of penal administration later on tempered Sir Evelyn’s earlier idealism 
is evident from the devastating criticism of the state of English prisons at the 
end of his administration by the Prison System Enquiry Committee, and 

18 See pages 000 for discussion of group therapy methods. 


19 See F., Lovell Bixby, “Highfields,” The Welfare Reporter, New Jersey Department of In- 
stitutions and Agencies, June 1950, pp. 3 ff. 


20 John Watson, Mect the Prisoner. London: Jonathan Cape, 1939, P. 56. 
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embodied in the penetrating book edited by Stephen Hobhouse and Fenner 
Brockway, English Prisons Today (1922). 

Sir Evelyn thought, in the 1890's at least, the prison must serve as an instru- 
ment of rehabilitation. After his visit to Elmira and the Massachusetts Re- 
formatory at Concord, he returned to England and immediately set apart a 
specialized institution at Borstal, near Rochester, in Kent, for male offenders 
between the ages of 16 and 21. 

Thus was born the famous Borstal system in England, taking its name from 
the little town of Borstal. The system was consolidated in the Prevention of 
Crime Act of 1908 (the Borstal Act), was extended by the Criminal Justice 
Act of 1914, and was further improved in 1923, when important changes were 
made in the external features of the system. 

Ruggles-Brise tells of the antecedents of the Borstals in his book.” He notes 
that in 1815 a group of benevolent persons had opened a colony at Stretton- 
in-Warwickshire for the reclamation of criminal youth between the ages of 
16 and 20: 


The process by which they conducted their benevolent efforts was curious, 
for they took advantage of an ancient law by which young persons might be 
hired out in husbandry, and they applied to the County Authorities to hire 
them out young prisoners of this age, with a view to their conversion into 
honest and youthful citizens.”* 


The Parkhurst Act of 1838 made possible the incarceration of young boys 
and men in Parkhurst Prison on the Isle of Wight in lieu of being trans- 
orted, on condition that they agreed to be placed in charge of a benevolent 
group called The Philanthropic Institution. The Reformatory Act of 1854 
established the principle that no boy less than 16 years of age should be re- 
arded as a criminal. 

The findings of the Prison Committee of 1894 stressed the fact that the 
most dangerous age in the development of criminality is between 16 and 21 
years, a fact well attested to in our own country. In 1897 Ruggles-Brise re- 
turned to England from America with the idea that developed into the Bor- 
stal system. He wrote of this experience: 


I was impressed by all that I saw and learnt in the States of New York and 
Massachusetts, The elaborate system of moral, physical, and industrial train- 
ing of these prisoners, the enthusiasm which dominated the work, the elabo- 
rate machinery for supervision of parole, all these things, if stripped of their 
extravagances, satisfied me that a real, human effort was being made in these 
States for the rehabilitation of the youthful criminal.” 


21 Evelyn Ruggles-Brise, The English Prison System. London: Macmillan, 1921; see Chapter 
VIII, “The Borstal System.” 

22 Ibid., p. 87. 

28 Ibid., p. 91. 
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ESSENTIALS OF THE BORSTAL REFORMATORY SYSTEM 


The Borstal system is based wholly on individualized institutional and 
post-institutional treatment, limited in length to four years, regardless of the 
offense or the case. 

The experiment had begun in a wing of Borstal Prison. Younger men were 
segregated from the older with “a special program of trade, instruction, drill 
and a scheme of rewards and encouragements to industry and good con- 
duct.”** The Prison Commission was so impressed with the results of this 
experiment that a wing of the prison at Borstal (Rochester) was set aside for 
extending the training. The system grew by leaps and bounds, but kept the 
name of the village of Borstal. More prison-wings were requisitioned at Dart- 
moor and Lincoln, and, in 1908, what had been a hopeful experiment was 
incorporated into the British penal system, and Borstal training was placed on 
a firm foundation. 

In 1910, completely to separate the young men from the older, the prison 
wings in use up to that time were abandoned, and an industrial institution 
at Feltham, near London, was taken over. In 1923, with the growing con- 
viction that this reform movement must avoid all features of the prison, steps 
were taken,.largely through the dynamics of the late Alexander Paterson, of 
the Prison Commission, to set apart the Borstal institutions from the adult 
penitentiaries. Gradually the Borstals developed into training-centers, each 
with its own unique characteristics for types of boys who need various kinds 
of treatment, with the age limit eventually fixed at 23. 

Mr. Paterson possessed a peculiar gift to attract good men to the Borstals. 
The “house master” concept, while paternalistic in its nature, has some merit, 
and this idea has permeated the Borstals analagous to the older idea used in 
the settlement movement and often labeled as “the democratization of cul- 
ture.” In this era of Borstal development the house masters shared the life of 
the boys, often sitting down with them at the table, hiking and working with 
them and, generally speaking, developing the idea of “one big happy family.” 

The unwalled Borstals, developed since 1930, are most progressive in their 
administration and treatment, employing some of the best techniques in 
therapy known to penal science. 

In 1922 a diagnostic depot was set up, first at Wandsworth, later in a wing 
of the prison at Wormwood Scrubs, outside London, where boys sent by the 
courts could be examined and their problems diagnosed. This work is now 
being carried on at the new center of Latchmere House on the outskirts of 
London. Boys from 16 to 23 spend one month here before being allocated to 
the various other Borstals. 


No convicted offender can be committed to a Borstal for training by a 


24 Much of the material in this section is taken from a book by William Healy and Benedict 
S. Alper, Criminal Youth and the Borstal System. New York: The Commonwealth Fund, 1941- 
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court until he has been approved by the Prison Commission. The Commis- 
sion must guarantee the “suitability for treatment in a Borstal Institution, and 
(the court) shall be satisfied that the character, state of health and mental 
condition are such that the offender is likely to profit by such instructional 
discipline.” Before this report, investigations are made by the probation offi- 
cer and by the local police. During the interim before commitment, the 
younger offenders are detained in a remand or detention home, and the older 
lads are kept in a wing of the specified prison near the point where each was 
charged with the offense. Those who are not found suitable for Borstal train- 
ing may be sent to prison by the judge. However, the representative of the 
Prison Commission tries to prevail upon the judge to reverse his decision. On 
the other hand, boys not recommended by the Commission are accepted if 
the judge feels such training will be useful for them. 

Every boy under the Borstal system must stay for 30 days at the allocation 
center at Latchmere House. Here he is subjected to a battery of tests, has a 
physical examination, and is studied for final disposition. One interesting 
feature of this quarantine period is the social history investigation of the boy 
by voluntary untrained workers known as lady visitors. Some of this work is 
on a paid basis—a chief, a deputy, and two special inyestigators—with some 
20 women who make about 1,000 investigations per year. One of their main 
functions is to interpret the Borstal system to the families of the boys. Many 
boys and their families tend to prefer a prison term since the definite sentence 
to such institutions is more tangible than the indefinite sentence of the Borstal. 

The problem of allocation is admittedly serious. To find the best possible 
Borstal for each boy is a responsibility the authorities do not take lightly. The 
process of differentiating the boys into types, even when based on expert ex- 
aminations and adequate diagnosis, is one that taxes the best thought. One 
rule that guides the Board is: “If you believe a boy is likely for freedom the 
only way to find out is to try him at it.” Since reclassification is possible after 
the boy is assigned to an institution, the Board may take some risks at the 
outset, but this fact does not minimize the amount of study that is employed 
in the initial allocation. 

Borstal training represents two indeterminate stages within the span of 
four years, regardless of the boy or the offense. Six to thirty-six months are 
spent in training at the particular institution, and the remainder of the time 
is parole or license period outside the Borstal. Flexibility therefore becomes 
one of the main features of the system. The training each boy receives de- 
pends on the recommendations of the allocation board, based on data con- 
cerning his interests, aptitudes, and personal traits. As more Borstals were 
developed, the process of allocation became more selective, and more types of 
training were open for different types of boys. There are some walled es- 
tablishments for those with a poor prognosis and some with no walls, similar 
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to open prisons but built on the cottage plan, or in country estates adapted 
for this specific work. Examples of the walled institutions are Portland and 
Sherwood, which are little better than prisons; an example of the cottage 
Borstals is Lowdham Grange. Within the past few years an interesting in- 
stitution had been opened at Hewell Grange not far from Birmingham. The 
Prison Commission purchased the manor house of the Duke of Portland and 
has adapted the buildings to the Borstal program. The veteran in Borstal 
work, W. W. Llewellin, is in charge of this interesting establishment. 


RELEASE AND AFTERCARE UNDER THE BORSTAL SYSTEM 


Release from the institution depends upon the readiness of the boy for re- 
sponsibilities of the free community. Monthly staff meetings ‘to discuss the 
case of each boy make this judgment of great importance. These meetings are 
in charge of the governor of the institution and are informal proceedings 
where each staff member may record his personal opinion concerning each 
of the boys under his care. When release-is decided, the boy is notified three 
months in advance of the date. The aftercare department is also notified. This 
service is known as the Borstal Association. 

This organization is the most unique feature of this system to Americans, 
for we scarcely have anything like it. Ruggles-Brise had stated that his hope 
for the success of the system rested upon securing the sympathy of interested 
people in the free community, and he enlisted the aid of some friends. At 
first the Association was purely private, but gradually funds were allocated to 
employ a paid staff—something like American parole officers. The budget 
for this paid staff amounts to about $60,000 per year, $5,000 of which has 
been privately subscribed in recent years. On the paid staff of officers are 
both full-time and part-time workers, the latter drawn from ministers, 
school teachers, and other trained workers in allied fields. 

Another set of workers who handle aftercare of Borstal lads is the Borstal 
Voluntary Associates, who serve in a friendly and sympathetic role and 
thus augment the personal service to the boy and his family. These volunteers 
are drawn from charitable and religious organizations, from professional 
groups—in short, from intelligent strata of the community. Thus, the Borstal 
parolee finds two persons interested in his welfare—his parole officer and 
his sponsor. The Borstal aftercare treatment consists in activities incidental to 
adjustment at home, notably securing employment for the boy. Visits to the 
home by poth paid and volunteer workers are important. Reports to the cen- 
tral office always follow interviews with the boy. Revocation of parole occurs 
in England just as it does in America. However, every effort is made to en- 
courage the boy to make a satisfactory adjustment under his own momentum 
and with the available facilities in his home and community. 

In evaluating the Borstal system we must keep in mind that such a system 
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would be quite difficult to develop in the United States. England is closely 
compact, so that any form of national service is more easily administered 
from a central office. Here we have 48 different states, each with its own 
institutions and separate governments. Even if the federal government should 
take over prisons and reformatories, distances are so great that specialized 
institutions for different types of offenders would make the allocation process 
expensive and unwieldy. For many years to come, we must be satisfied with 
state control of most penal institutions. 

As one reads of the work of the Borstals he can scarcely avoid being im- 
pressed by the type of personnel. They are thoroughly interested in their 
work, possessing a most wholesome attitude concerning the boys and the 
various programs. We note something of the same improvement in some of 
our own reformatories, especially where civil service is employed in the 
selection of personnel. 

An evaluation of aftercare treatment of the Borstal lads is difficult, but in 
England it is easier to check on parolees than it is here, as the country is much 
smaller and all penal institutions are under one head. As Healy and Alper 
put it, “it should be emphasized that the close-knit court, police, and penal 
systems of England render possible a compilation of information about the 
careers of offenders that is unequaled in our country.”** 

Figures recently released by the Home Office indicate that approximately 
seven out of ten boys and eight out of ten girls released have not “reverted to 
a life of crime.” The report cautiously states that “only an intensive social 
research based on personal histories over a long period [similar to the 
study by the Gluecks mentioned earlier in this chapter on the success of 
those discharged from our own reformatories] would show how many of 


these young people have in fact become good and useful members of so- 
ciety.””° 
Up to 1946 the only girls’ Borstal was that at Aylesbury, a closed institu- 
tion. Since then the two prisons at Durham and Exeter were thrown into 
use by providing special wings for girls. In 1946 an open Borstal was opened 
at East Sutton Park in Kent, near the city of Maidstone. The Commission 
fortunately were able to procure a manor house with beautiful grounds and 
gardens that possesses many of the advantages of the Hewell Grange institu- 
tion for boys. Some girls are also kept in the women’s prison of Holloway in 
London. The program for girls follows the conventional pattern—training in 
domestic duties, farming, and needlecraft. At East Sutton Park, some girls are 
farmed out to persons in the vicinity and they are permitted to go to and from 
their work on bicycles. They also participate in the affairs of the community, 
such as singing in local choirs. The aim of the Commission is to abandon 

25 William Healy and Benedict S. Alper, op. cit., p. 215. 

26 “Prisons and Borstals,” report published for the Home Office. His Majesty's Stationery 
Office: London, 1950, p. 66. 


552 Reformation Within Institutions 


prison wings and develop more institutions along the lines of East Sutton 
Park, holding only the more intractable girls at Holloway prison.” 


CRITICAL EVALUATION OF THE BORSTAL SYSTEM 


Dr. Healy and Mr. Alper note, however, the lack of psychiatric treatment 
in the Borstal system, in direct contrast to methods now in use in many 
American institutions: 


It is true, as the Borstal people say, that we in America have concerned 
ourselyes with psychiatric classification of offenders and with statistical re- 
searches, while the Borstal System has been devoted to experiments in treat- 
ment, But the two approaches are by no means incompatible; indeed, in a 
scientifically well-oriented program both are indispensable. Treatment not 
based on diagnosis or etiology is not in line with the effective development of 
therapy in medicine or any of the biological sciences. Psychiatry as applied to 
the study of offenders has advanced far beyond the explanation of criminality 
in terms of mental abnormality. Together with psychiatric social work it has 
revealed many of the traumatic life experiences and emotional attitudes, the 
feeling of being thwarted or deprived, which lead to the acceptance of ideas 
of criminality as being for the particular individual a suitable form of behavior. 

To be sure . . . no small part of the work done with Borstal lads partakes 
of the nature of psychotherapy; yet it is equally true that the fine endeavor to 
utilize personal influence is based very largely on the subjective impressions 
of the individual members of the staffs. Their knowledge of the causations of 
human behavior is not that of the psychiatrist who patiently unearths a life 
story and has the opportunity of fitting it together with what a psychiatric 
social worker has learned with equal patience from the stories of the families. 
In spite of the splendid chances offered by the Borstal setting for such expert 
work, psychiatrists are not at hand to undertake it.2® 


Another criticism of the system, according to these authors, is the definite 
limit of four years treatment. In this country, the exponents of the indetermin- 
ate sentence point to the fact that no one knows at the outset just how long 
it will take to reform or adjust a delinquent to the accepted rules of social 
living. As each individual is different, longer or shorter periods are needed 
in different cases. One vital and: progressive feature of the Borstal system is 
that the offense is not taken into consideration too much in determining the 
amount of time to be spent in duress. More important are the background 
of the offender, his record, his potentialities, interests, and capacities. One of 
the writers of this book visited several Borstals during the summer of 1949. 
Some question may be raised relative to philosophy of the Borstals such as, 
for example, the persistence to cling to the “house master” concept as well as 


27 Molly Mellanby and R. L. Bradley, “The English Borstal System after the War,” Federal 
Probation, December 1948. 
28 Ibid., pp. 227-228, 
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to the conviction that trade training is sufficient as a rehabilitative device. 
Apologists for the program contend that what might be called paternalism is 
acceptable in Britain—that is, the “house master” coming from the universi- 
ties and dispensing ideas of the good life to the underprivileged—and the 
idea of trade training at least teaching the lads to' carry through a program 
to completion. It is admitted that only one out of four lads who are given 
trade training actually end up as skilled workers. Thus the administration of 
the Borstal movement labors under the delusion held by reformatory experts 
in this country that rehabilitation of youthful offenders lies in teaching them a 
trade. 

The Borstal system has many features that are decidedly worth-while in 
the treatment of the young offender. The personal relationship between staff 
officers and inmates is of particular significance. The absence of the repres- 
sive features that are found in virtually al? our reformatories is another note- 
worthy advantage of the Borstals. The practice of having the staff officers in 
civilian clothes is of no mean importance from a psychological point of view. 
The classification work accomplished in the allocation center is significant, 
although even here we find too much regimentation and too long a delay be- 
fore the lads are allocated to their respective Borstals. Centralization of au- 
thority makes a more closely knit classification possible, a feature that is next 
to impossible in America. And, lastly, the intimate relationship between 
members of the Borstal Association and the /icense or parole staff, both work- 
ing in the interest of the boy, has been little developed in this country. 

Closely linked with the official handling of problem youth in Britain are 
the experiments pursued by private groups interested in this field. Notable 
among these was the work, known as the Q-Camp project, carried on from 
1936 to 1940. While this experiment had little publicity, its results are signifi- 
cant in the fact that what was actually accomplished cannot be forgotten and 
still haunts prison officials who admit privately its value in the field of reform. 

Here was centered a program characterized by “shared responsibility” of 
a small number of staff officers and a group of “members” consisting of 
problem boys between the ages of 16, and 25. The camp was, in reality, a 
therapeutic institution rather than a model community; its most significant 
feature was the mutual partnership it emphasized. Although those respon- 
sible for the experiment did not claim to have discovered any new principle in 
treatment, they did claim “to have achieved a real synthesis of sound therapy 
with bold practice, of painstaking study of behavior with personal regard 
for those whose conduct” was studied. The function of the camp, located in 
a village near Essex, not far from London, was to treat anti-social behavior 
and maladjustment by educational methods with a scientific seriousness com- 
parable to that used for individual methods of psychotherapy. 

Significant features of Q-Camp (known sometimes as the Hawkspur Ex- 
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periment) included: the element of pioneering; hard work and the pursuit 
of hobbies; affection (perhaps the most potent factor in emotional readjust- 
ment); absence of traditional punishment; use of individual therapy; em- 
phasis on group activity; shared responsibility between staff and members; 
analysis and treatment by medical psychologists; record keeping; and pe- 
riodic personality examination. 

Those sent to the camp went of their own volition and could leave when 
they wished. They were recommended by social agencies, probation officers, 
magistrates, teachers, and others. They were behavior problems, although 
none possessed deep-seated psychotic or psychoneurotic traits nor did they 
have a history of incarceration. Each was accepted at his own worth and re- 
mained at the camp so long as he recognized a sense of belonging. There was 
little control from the top, and the regimen was democratically operated. 
Failures were suprisingly few and, because of the success of the venture, 
strong public approval of the methods employed anticipated its reopening 
after World War II. This, however, has not materialized but the influence of 
the camp has spread to other types of establishments having as their objective 
the treatment of delinquent and troubled youth.” 


29 W, David Wills, The Hawkspur Experiment. London: Allen and Unwin, 1941. 


CHAPTER XXVI 


The New Penology — Elmira Principles 
and Adult Treatment 


THE TRANSITION OF THE OLD PRISON TO THE NEW 


AT THIS POINT in our discussion it is necessary to clarify the terms so frequently 
used to designate penal or institutional treatment. All institutions to which 
offenders are sent, either upon arrest or after they are given a preliminary 
hearing before a magistrate, may be referred to as prisons. But, strictly 
speaking, detention quarters in a police lockup or a county jail are not prisons. 
The term is usually applied to a place to which convicted persons are sent 
to serve a long term of imprisonment. Houses of correction or workhouses 
are not usually called prisons. 

In penal circles the terms penitentiary and prison are used interchangeably 
whether they are operated by the state or by a large city or county. Thus we 
may refer to the New York City prison or penitentiary on Riker’s Island. 
From a philosophical point of view the term penitentiary is obsolete, since 
institutions of this sort are certainly no longer “places of penitence.” Today a 
penitentiary is generally considered a maximum-custody prison. There is 
one of these in each state; sometimes two or more. The Federal Bureau of 
Prisons also maintains penitentiaries. It refers to Alcatraz as a penitentiary. 
Others that the Bureau labels penitentiaries are: Atlanta, Leavenworth, 
Lewisburg, McNeil Island, and Terre Haute. New York state, on the other 
hand, refers to its maximum-custody institutions at Auburn, Sing Sing, and 
Clinton (Dannemora) as prisons. But in some penitentiaries, notably in the 
federal system, the populations are likely to be of mixed-custody. This situa- 
tion is true, for example, at Lewisburg and Terre Haute. Minimum-and 
medium-custody institutions in the federal system are generally referred to as 
Correctional Institutions. 

We have shown that the penitentiary has been a failure, an admitted failure 
even before all its founders had gone to their graves. But hopefully, some of 
their later successors began to “patch up” the system or belatedly create new 
architectural plants where it was thought reformation might effectively take 
place. We pointed out that the long struggle between the Auburn and Pens- 
sylvania systems split the penologists of the day into two camps, each vilify- 
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ing the other—to the detriment of both society and the criminal, for whom 
the prison was conceived and developed. We saw that the bitter feud was re- 
solved by the happy emergence of a new type of prison, hopefully called the 
reformatory. But, as we have seen, it too proved of little value, for it merely 
developed into another repressive junior prison. We stressed that the new 
device was used for young offenders only, so that the old Auburn system con- 
tinued to function for adult criminals. In preceding chapters we showed 
how vicious and cruel the stereotype American prison really is; and that al- 
most every innovation introduced for the good of the prisoner has been dis- 
torted into a device to stifle his initiative or to degrade his personality. 


The Survey of Release Procedures describes the prison era of 1900 to 1935 
as follows: 


Except in unusual individual cases, the program of American prisons from 
1900 to 1935 was custodial, punitive, and industrial. The plan of classification 
and moral instruction which had been the basis for whatever success attended 
the early American prisons in the period 1790-1830 had been eliminated with 
the adoption of cellular confinement and the increasing size of the criminal 
population in each prison. Non-communication, which was the hope of the 
Auburn and the Pennsylvania systems, had vanished with the development 
of prison industries in congregate shops. The reformatory program could not 
be maintained with the ever-changing political personnel or the starvation 
diet given it by the legislatures. As far as the majority of the prisoners were 
concerned, except for changes in housing, imprisonment in 190¢~1935 was 
substantially what it had been one hundred years earlier: custody, punish- 
ment, and hard labor. By the end of the period in many prisons it reverted to 
just custody and punishment.t 


Perhaps this degradation manifested itself most conspicuously in the sys- 
tems of labor introduced into the prison. As it was conceived in American 
prisons, prison labor was supposed to discipline the convict and train him 
to habits of industry. But it all too often turned into a vicious form of ex- 
ploitation. 

Another evil was making itself felt—but one for which some provision had 
formerly been made—that of overcrowding. In the early days of the prison, 
new plants were provided by the legislatures. But as time went on, it was 
realized how expensive it was to build new institutions with massive walls 
and hundreds of steel cells. But crime continued to grow and judges still sent 
men to prison. From 1870 to 1923, the population of state prisons increased 
over one hundred per cent; from 1904 to 1940 it increased over 500 per cent. 


Let us look at prison population growth in the United States between 1850 
and the present: 


1 Survey of Release Procedures, Vol. V, “Prisons,” P- 29. 
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Number of 
Date Prisoners Type of Institution 

June 1, 1850 6,737. Prisons 

1870 32,901 Prisons 

1890 45:233 State Penitentiaries 

1923 76,271 State Prisons and Reformatories, including 

chain-gangs 

1935 126,258 State Prisons and Reformatories 

January 1, 1939 182,641" State and Federal Prisons and Reformatories 


December 31, 1944 134,236 State and Federal Prisons and Reformatories 

December 31, 1948 157,470 State and Federal Prisons and Reformatories 

June, 1951 165,000 State and Federal Prisons and Reformatories 
(estimated) 


Every conceivable means except sensible new building have been employed 
to meet the ever-growing population of convicts. Old facilities were stretched 
to the breaking-point; camps, farms, barracks, dormitories, and doubling 
and tripling up in cells were resorted to. Administrators were at their wits’ 
ends to house and employ their convicts. 

This tragic period in American penology might be said to have reached its 
peak with the passage of restrictive legislation, by both the states and the 
federal government, designed to strangle prison labor. The prisons were ill- 
prepared to meet this onslaught, which was conceived largely by the joint 
vested interests of capital and labor. To add to the debacle, the Great De- 
pression that swept the entire country about the same time showed its effect 
in the prisons. It was impossible to work prisoners at any form of productive 
labor; and it was difficult to release them on parole because there were no 
jobs available. 

It was obvious that the American prison was faced by a real crisis—one to 
try the souls of penologists and prison administrators alike. The penitentiary 
had come to the dismal end of a dismal era. Many had seen the handwriting 
on the wall years before, but their feeble protests went unheeded, Courageous 
and far-sighted leadership had struggled for innovations and improvements. 
Classification of prison inmates was well underway in some states; voca- 
tional training and a meaningful program of education had been developed 
here and there. But, on the whole, the prisons were and still are poorly pre- 
pared for the future. 


WHAT IS MEANT BY THE NEW PENOLOGY? 


It is customary to set the date of the New Prison and the New Penology at 
approximately 1935. But it is only fair to state that it had its genesis in the 
2 All time high population. 


8 Reduction due largely to World War Il when admittedly fewer men were sent to prison, 
many men in armed forces, and defense work good. 
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heroic principles enunciated in 1870 in Cincinnati, when the nineteenth-cen- 
tury stalwarts in prison work, men like Enoch Wines, Zebulon Brockway, 
Franklin Benjamin Sanborn, Gaylord Hubbell, and Theodore W. Dwight, 
met to organize the National Prison Association. No great cataclysmic 
changes have occurred in any era, unless it was in the years following 1790 
when the concept of imprisonment was translated into action in the Walnut 
Street Jail in Philadelphia. i 

Even prior to 1870 prison administrators with vision were making con- 
tributions to the New Penology—such wardens as Amos Pilsbury at Wethers- 
field, Connecticut, and Gideon Haynes, at Charlestown, Massachusetts— 
when they modified and mitigated the deadly routine of the Auburn type 
prisons. These innovations, some of which were mentioned in our previous 
chapters, made some slight contribution to the New Prison as we contemplate 
it today. But it was definitely the 1870 Declaration of Principles and the es- 
tablishment of the Elmira Reformatory in 1876 that represented a distinct 
milestone in the march toward a more tolerant and humane brand of prison 
discipline; even though these innovations were restricted to young adult first 
offenders rather than to all adult prisoners, as hoped for by Enoch Wines 
and his contemporaries. 

Certainly the essence of the modern New Penology began to take shape at 
Elmira where, under the guidance of the cardinal principles of 1870, the con- 
cept of imprisonment meant reform through classification, grading of 
prisoners, promotion from one stage to the next, vocational training, and 
parole. We have stressed the fact that the Elmira system failed because of 
the lock psychosis and the convict bogey, together with the inside cell block 
type of construction with which the Auburn type prisons had been cursed. 

The New Penology was further implemented by a saner type of prison 
construction by such designers of prisons as Alfred Hopkins, his successor, 
Clarence Litchfield, and Sanford Bates, who built the Lewisburg, Pennsyl- 
vania federal prison. Howard B. Gill at Norfolk, Massachusetts, and the pro- 
fessional architects in the engineering department of the Federal Bureau of 
Prisons, under the supervision of James V. Bennett, also aided prison de- 
sign. It took many years for architects and prison designers to free them- 
selves from the shackles of traditional construction forged by Elam Lynds 
and William Brittin, designers of Auburn, and John Haviland and William 
Strickland, who conceived the two Pennsylvania prisons at Philadelphia and 
Allegheny. 

Although a rational and constructive program of penal administration can 
be realized in even an old prison plant, it is a difficult task. The staff cannot 
help but be seriously handicapped by the atmosphere of the fortress-like 
structure, with old inside cell blocks, unsanitary plumbing, lack of recreation 
yards, makeshift schoolrooms, chapel, and shops. Custody and security have 
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always been the objectives of prison planning, not reform or rehabilitation. 
It is little less than amazing to view today what is being done in some of the 
old prison plants, such as Cherry Hill at Philadelphia, erected in 1829 and 
San Quentin in California, built in 1852, by a progressive administrative 
policy and a trained staff of officers and professionally trained specialists. But 
one of the most important adjuncts to the New Penology is a new type prison, 
similar to those suggested in our chapter on prison construction. 

Another phase of the New Penology was ushered in when probation and 
parole were slowly adopted throughout the nation. The repudiation of the 
fixed sentence by many legislatures in favor of the quasi-indeterminate sen- 
tence had a very wholesome effect on prison inmates and institutional person- 
nel. The introduction into the prison of the psychologist, the psychiatrist, the 
social case worker, and the guidance counselor, cannot be overlooked in 
evaluating the New Prison. 

We shall focus our attention briefly on several of the changes that have 
come into the prison picture throughout the past one hundred years, the 
total of which has very definitely crystallized into a prison philosophy in 
which there is a modicum of hope, albeit very nebulous. If one were to make 
strict comparisons between the best of our modern prisons and the general 
run of penal institutions during the decade of 1830-1840 or even a later 
decade, between 1900-1910, he would be obliged to admit that considerable 
progress has been made. Men like Dwight Morrow and John Ellis in New 
Jersey, Thomas Mott Osborne, George Kirchwey, and Lewis Lawes in New 
York, to mention a few, have all made definite contributions in changing the 
prison from the dreary, monotonous and downright inhumane establish- 
ment it has been ever since it was conceived and developed. The trend has 
been to treat prison inmates as individuals rather than en masse. While there 
is still much mass treatment, individualization through classification, diag- 
nosis and treatment by means of the clinical procedure, which we shall dis- 
cuss later, is widely accepted today. 

In this chapter we merely note the new trends in penology and attempt an 
appraisal in the light of the programs that are being developed. We must 
state at the outset that we are skeptical that any adequate reconstruction 
of our penal sysem can come out of the New Prison. We look upon it only 
as patching-up, or, as the British would say, “slummocking along.” Not even 
the inmates are impressed. As one looks through some of the magazines 
edited by prisoners he is struck with the fact that many of them are articulate 
in denouncing the system. They call attention to the prison frustration, which 
is especially noticeable when the inmate wishes to make choices within the 
framework of the routine. He is denied almost all choice except in a few in- 
consequential matters once his “plan” has been agreed upon—in which he 
may have had some element of choice. 
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Of course it may well be argued that the New Prison has scrapped the 
nineteenth-century traditions but, as we survey the field today, we are per- 
sonally convinced that in most institutions the same philosophy that domi- 
nated the old prison still persists. As we shall point out in Chapter XXIX, it 
is only in the few more enlightened penal systems that we find much prog- 
ress. Thus it is in the case of the New Penology. We find a glimmer of 
honesty, courage, and vision, but even these noble virtues are accompanied 
with much rationalization and sophistry. The present era in penology is 
frankly one of caution in experimentation. 

As we pointed out earlier in this book, one of the most disastrous effects 
of the convict bogey and the jailing psychosis, supported by the main agencies 
of communication and publicity, and the resulting intimidation of prison 
officials who really seek to substitute rehabilitative programs for brutal pun- 
ishment, is the fact that all this renders it difficult, if not impossible, to 
educate the public as to the desirability and effectiveness of the new methods. 
The field of prison administration is one of the few fields of lawful human 
endeavor in which the persons who are successful in executing their trust 
feel they must “hide their light under a bushel” even to retain their posts. If 
their good work becomes known, they have to run the gauntlet of criticism 
alleging that they are operating country clubs for public enemies, laying the 
basis for a general prison delivery, and the like. 

This psychosis paralyzes or nullifies the effort to educate the public as to 
the effectiveness of new methods of dealing with convicts and fatally retards 
the general adoption of programs that might assure the rehabilitation of any 
considerable number of institutional inmates. Great advances in the success- 
ful treatment of inmates of state hospitals for the insane are publicized in 
newspapers and hailed by executives, as shown by Governor Dewey’s eulogy 
of progress made in psychiatry in New York state mental hospitals. But 
neither Governor Dewey nor any other prominent executive has been known 
to give warm public support to comparable success in penal programs. Rather, 
as in the case of New York’s former Governor Whitman’s persecution of 
Thomas Mott Osborne, the usual tendency is to deprecate, ridicule, or even 
outlaw daring adventurers and experiments in rehabilitative methods in 
penal institutions. There has been, however, one exception; that of the cour- 
ageous support of a progressive penal program in California by Governor 
Earl Warren. We shall discuss California’s system of penology in another 
connection. 

Even in the more advanced prisons the strict adherence to this jailing and 
locking psychosis nullifies nearly all the courageous efforts of the treatment 
personnel. The conflict between custody and treatment rears its ugly head in 
institutions that have gained some reputation as progressive establishments. 
It is patent nonsense to claim real rehabilitation within institutions. The 
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writers of this book have visited many prisons and have talked to many well- 
trained men who are doing a courageous job in what is generally called the 
treatment program. Their chief complaint is that much of what authority 
they believe they have within the prison is constantly. whittled away by 
custody personnel who always take the position that “custody comes first.” 
Inmates also have complained that certain decisions are made by members of 
the classification staff regarding individual plans for certain prisoners only to 
have them rescinded by the deputy warden or captain of the guards. It is 
definitely this impasse that makes the so-called progressive prison more of a 
mockery than a real rehabilitative agency. 

Moreover, there is little progress toward any New Prison in a physical 
sense, as we made clear in the chapter on the design and construction of 
penal institutions. Outside the federal prison system, most new prison con- 
struction has consisted in filling up the archaic Auburn-Sing Sing type of cell 
houses with ever more expensive tool-proof steel cages that create a prison 
atmosphere no rehabilitative program can successfully weather. And even in 
the federal system, all too many prisoners are still confined in the outmoded 
fortress prisons at Leavenworth, Atlanta, McNeil Island, and Alcatraz. 

Properly planned and administered, the New Prison might be a tolerable 
place for short-term prisoners; but if so, it would not be the institution that 
has passed under the name of prison for so long. The indictment against the 
old prison is that it renders more unfit for civilized social existence those 
committed to its custody for reformation and rehabilitation. In the Attorney 
General’s Survey of Release Procedures, the editors of the volume on Prisons 
have these sober words to say: 


Certainly no other social agency in the history of America has been the 
graveyard of so many fine ideals. Punishment for crime through custody in a 
prison may be the best solution society has yet found to satisfy that feeling 
for justice which is instinctive with human beings; it may even be of value in 
shocking some people into a realization of how far from social adaptation they 
have strayed; it may be the only means of protecting society from the depreda- 
tions of the abnormal, subnormal, or vicious criminal. But a realistic view of 
150 years’ experience with imprisonment as a means of rehabilitation, moral, 
physical, intellectual or industrial, does not incline one to an optimistic con- 
clusion, After all is said and done, imprisonment remains chiefly a custodial 
and a punitive agency.* 

Millions of dollars worth of concrete and steel are invested in our penal 
institutions. Other millions are tied up in farm land. These are some of the 
reasons why it seems the prison cannot be speedily eliminated. It will probably 
go on to posterity in the form with which we are now tinkering, but eventu- 
ally there will emerge an entirely new technique that will actually do what 


4 Survey of Release Procedures, Vol. V, 1940, p. 35- 
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we assume the prison does now—reform the prisoner, or at least, many 
prisoners. 

Modern penologists are in considerable agreement that the way to improve 
the jail situation is to abolish the jail as we know it today. In exactly the same 
forthright manner, we insist that the prison as we know it must also be 
abolished. The most surprising thing about this problem is that we have not 
abolished it long since. Naturally the patching-up process is better than con- 
tinuing the old-time prison, with its senseless day-by-day shuffle of the con- 
vict population; but it is not a radical improvement. 

As we stated earlier the New Prison and the New Penology were not 
created out of a vacuum; many of the techniques in operation today had 
their feeble beginnings during the early days of the prison. Credit must be 
given to the unsung pioneers in penal reform throughout the nineteenth 
century—wardens, chaplains, legislators—who sensed the futility of the old 
regimented penal institution, effected many constructive reforms, and intro- 
duced privileges that made prison life less repressive. Some of the features that 
make up the New Prison are merely an elaboration of these early devices; 
others are altogether new. Some of these are found in almost all institutions; 
some are not universally acceptable. 

As we pointed out in our chapter on prison construction, after the peni- 
tentiary was conceived the tendency was to erect prisons patterned after the 
bastille-like architecture that conspicuously designates them as penal institu- 
tions. As time went on, these penitentiaries became larger: cell blocks became 
longer and higher, walls encompassed more acreage. With the development 
of the prison-factory and the increase of crime, due largely to the increase in 
population and laws, prisons grew into tremendous plant-communities. In- 
stead of the 800 inmates housed in an average early prison, 2,000 and 3,000 
became the rule, especially in our larger states. 

Therefore, it is important that this chief characteristic of the prison be 
constantly emphasized in the light of the advances made in penology. Refor- 
mation cannot result from such recently constructed monstrosities, where 
thousands of inmates mill about in half or complete idleness. Nor can the 
New Penology take root in the innumerable old bastilles scattered throughout 
the country where men languish in damp inside cells without any direct 
ventilation, where, as is the case in many institutions, the bucket-brigade is 
still in evidence; in short, where there exist the many characteristics of the 
nineteenth-century prison that we discussed in earlier chapters. 

No matter how many progressive innovations are incorporated into the 
modern prison, it cannot be called a country club. Men incarcerated in prison 
are deprived of that which they wish most—liberty and normal human con- 
tacts. The privileges found in prison today are there, not for the prisoner's 
benefit, but for the sake of a society that must accept these inmates once again 
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to its bosom. They have been introduced gradually and hopefully for pur- 
poses of reformation, since it was found through bitter experience that to 
deny them and to insist,on a program of repression turned the criminal out 
worse than when he entered. We know there was a wave of protest from the 
public when books (other than the Bible) were taken into the prisons 100 
years ago; when convicts were permitted to receive and write letters or retain 
their musical instruments when placed in a solitary cell. We recall the appre- 
hension that many good people felt when convicts were released from their 
cells on Sundays to enjoy yard-out, with a band concert on the program for 
the day instead of the bleak and deadening weekly experience of sitting in 
their cells every Sunday. The criticisms heard then are repeated as each in- 
novation is presented to the prison program. 

Take the radio as an example of a privilege granted in recent years in most 
institutions. Contrary to the general belief, there are many restrictions on the 
use of the radio in prisons. It is not an unmitigated privilege as it is so re- 
garded in the free society. Some prisons supply head-phones whereas others 
require the men to buy them with their meager earnings. The prisoners are 
restricted to only those programs selected by some official and only at those 
hours when the master receiver is on, prior to lights-out, which is seldom 
later than nine o'clock at night. We are, at this moment, experiencing the 
same phenomenon with the introduction of television for prisoners. In one 
progressive institution recently the warden seriously contemplated receiving 
a gift of a television set, but on sober thought politely declined it because of 
the fear of public disapproval. Other innovations such as newspapers, maga- 
zines, pictures on cell walls—the little things the free person enjoys—are 
granted to prison inmates with trepidation by administrators because of po- 
tential criticism from outsiders who charge that the men are being pampered. 

If society is to be protected from the men and women who are sent to 
prison, it is necessary that the regime set up should be, so far as is humanly 
possible, as normal as the outside free society is. Imagine the personal dis- 
organization that exists when a recently released convict tries to dodge traffic, 
something he has not been obliged to do for a period of years; of his con- 
fusion when he is confronted with the simple task of opening a door, some- 
thing he has not done for an equally long period of time; of his discomfiture 
when a woman speaks to him, and he attempts to tip his hat. These are 
trivial to the free man but they are mountainous to the ex-convict. The prison 
denies the inmate all these day-by-day little things of life. The slow tempo 
of the prison makes it difficult for the released convict to regain normal 
human acceleration in less than one year at the best. So we insist that more 
and more innovations that are characteristic of the outside world should be a 
part of the walled cities we know as prisons. 

What the New Prison or the New Penology represents may best be seen 
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from a composite survey of the best prisons of the country. The federal system 
leads the way in nearly every phase of prison discipline—for two reasons: 
first, the system is completely divorced from politics, and the personnel comes 
within the rigid framework of civil service; second, it was planned by men of 
vision regarding the treatment of criminals. However, here and there through- 
out the country may be found individual prisons that compare very favorably 
with, and even surpass, many of the federal institutions. 

In describing and evaluating the New Prison, we may well divide its aims 
into five categories: plant and physical equipment; personnel and its relation 
to the program; provisions for physical comfort of the inmates; institutional 
program; and parole planning. 


NEW PLANT AND EQUIPMENT DO NOT CHECK CUSTODIAL FRENZY 


Nearly all prisons and reformatories are still erected for maximum-security 
custody, though not over 20 per cent of the convicts require this. The walls 
vary from 13 to 50 feet in height and are several feet thick. Most of them are 
equipped with wall towers manned by guards with machine guns in constant 
reAdiness for possible escapes and riots. Many of the prisons are now equipped 
with floodlights for use after dark and, in a few cases where wire takes the 
place of a wall or is strung along, concertino fashion, on top, the wire is 
electrified. 

The Federal Bureau of Prisons and a few state systems in recent years have 
introduced certain modifications in the old maximum-security layout, substi- 
tuting for it, so far as physical equipment is concerned, a medium-or mini- 
mum-security prison. Institutions of this type usually consist of a group of 
dormitory buildings laid out in the form of a quadrangle or telephone-pole 
without a wall or fence. The Lorton, Virginia, Reformatory for the District 
of Columbia, built in 1916, was the first unwalled institution of its kind in, 
the United States. The federal institution opened at Terre Haute, Indiana, 
was the first unwalled penitentiary in this country. 

Another new type of prison, which we discuss in another connection, 
the Norfolk Community prison, in Massachusetts, is surrounded with a 19 
foot concrete wall topped by three feet of electrified barbed wire. The build- 
ings are small, each housing only 50 inmates. The idea for this institution 
was that, the safekeeping of the inmates being assured by the wall, life 
within could be as normal as possible. 

Many penologists with progressive ideas on prisons and convicts insist that 
a wall is necessary. They contend that an unwalled institution places too great 
a strain on well-behaved inmates who may have a temptation to walk away. 
One might counter that the presence of a wall merely challenges many to 
attempt an escape. Certainly, if the problem of custody is settled by a wall 
or a wire fence with guard towers, life within the institution can be more 
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normal with the main objective of rehabilitation unhampered by fear) of 
escapes. Most medium-security prisons are only enclosed by a rugged fence. 

Perhaps the best example of this type of institution is the California Insti- 
tution for Men at Chino, in southern California. Built in 1941, it was ori- 
ginally designed for maximum-security inmates, This idea was changed so 
that as it functions today it is in reality a minimum-security prison, but with 
many medium and some maximum custodial risks sent to it. The establish- 


California Institution for Men, Chino. 


ment is enclosed by a cyclone fence ten feet high (the largest area of any 
prison in the country surrounded by a fence—1,250 acres). The guard towers 
originally erected within the grounds have never been used. They are dis- 
integrating, much to the pride of the progressive superintendent, Kenyon 
Scudder, who protested their erection from the start. In addition, there are 
no armed guards on the grounds. The Chino institution is, in reality, one of 
the very few promising institutions in the country. 

Much confusion exists today in penal circles about maximum, medium, 
and minimum custody of prisoners. In all too many prisons are to be found 
hundreds of reasonably good risks who are locked up in old-fashion cell 
blocks of steel and concrete. On the other hand, many dangerous criminals 
are enjoying comparative freedom on prison farms and in other minimum- 
security institutions. 

Even a progressive maximum-or medium-security prison is still fairly sure 
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to have a good strong wall, tool-proof steel bars, modern gadgets, which 
have for their purpose the detection of such contraband: as materials out of 
which guns and knives (shives) might be manufactured by the inmates, or 
narcotics, illicit letters, or pictures, and the like. In these prisons, regardless 
of their progressive features, the guards are constantly on the alert to ferret 
out plots that might lead to escape or riots. Custody is the watchword, and 
eternal vigilance must be maintained. In these prisons, discipline is firm with- 
out being cruel. Guards cannot afford to converse with convicts, and convicts 
must be broken up into small groups, if they are allowed even that much 
freedom. 

The daily routine must be unbroken; men must be counted and recounted. 
Charts in the deputy’s office show at a glance where every man is at every 
moment. The mechanics of administration is a relentless strain on guards and 
deputy. That is a part of the business for which they are paid. In the better 
institutions, the personnel is picked for efficiency in this respect. In short, ever 
in the better new prisons, such as the federal penitentiaries, the jailing psy- 
chosis and custodial apprehefisiveness, which are the basis of prison routine 
and punishment, still prevail—even more than in some of the more informally 
administered old-line prisons. Too often what we actually observe in a New 
Prison is merely streamlined regimentation and punishment. There are only 
a few wardens in this country who square administrative procedure with 
modern plant and equipment; and we are not referring to slick electric gad- 
gets as modern equipment. 

In the minimum security institutions, regimentation is present, but on a 
less monotonous basis, Even here, however, custody is all-important and the 
sane administrative routine of locking and counting must be maintained. In 
such institutions we find the theoretically good risks. These may be short- 
term prisoners or first offenders who have not committed serious crimes. Few 
classification clinics will send persons who have committed murder or other 
serious crimes to minimum security prisons. It is true, however, that very 
capricious classification may be found in a prison infected with politics. 

But despite the new type of plant and construction, we still find regimenta- 
tion; in fact the new construction merely streamlines routine, regimentation, 
and punishment. In only a few of the more progressive institutions do we 
find a serious attempt made to make the prison facilities serve the inmate. 
The Federal Bureau of Prisons, despite all its progressive construction and 
trained personnel, finds it difficult to maintain the courage of its convictions. 
The only prisons that haye gone all out to parallel treatment with custody 
were Norfolk prison in Massachusetts, under the leadership of Howard B. 
Gill, during the 1920's. the California Institution for Men at Chino, under 
the able leadership of Kenyon J. Scudder, and the Seagoville, Texas federal 
institution sponsored by Director James V. Bennett and opened by Warden 
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Reed Cozart. The only conclusion that can be honestly stated is that the lock 
psychosis still dominates the New Prison with its fantastic material gadgets 
invented for efficiency of operation, not for reform. 


PERSONNEL AND ITS RELATIONSHIP TO THE PROGRAM 


Most progressive penologists contend that personnel is more important than 
the type of plant. We may start with the warden. In the past, in the old prison, 
most wardens were politically appointed and seldom possessed any qualifica- 
tions for their responsible position. Many wardens, however, had come up 
through the ranks, and a few of these were good. Few persons do not know 
of the work of the late Lewis E. Lawes, onetime warden of Sing Sing, who 
did yeoman service for modern penology, not only by his writing but through 
his genuine interest in his men in the “Big House.” We commend his several 
books to our readers. Another understanding warden who came up from the 
ranks is Clinton Duffy, warden of the great San Quentin prison in San 
Francisco. Duffy was born on the prison reservation where his father was 
employed. This intrepid man holds the distinction of being the only warden 
who has walked through the vast San Quentin plant alone and unarmed at 
any time of day or night.* Both Lawes and Duffy represent the type of man 
who does his duty to society—that of safely keeping his charges in strict cus- 
tody—and at the same time dealing with them as persons. But most wardens 
from the ranks merely see their job as one of custody and surround them- 
selves with all the devices and methods that insure that objective. 

It is still true that many wardens are political appointees, but many more 
today realize the broader aspects of their work than heretofore. They attend 
the various wardens’ conferences, especially those connected with the annual 
meetings of the American Prison Association. Here they may listen to experi- 
ments tried out in progressive institutions and enter into discussions of cus- 
tody, administration, and the like. There is no excuse for a warden remaining 
ignorant of what is going on in his field, and in the main wardens are all 
aware of the aims of the new penology. There is, of course, a small fringe of 
hard-boiled wardens who never attend meetings, who are politically secure, 
are satisfied they are doing a good job, and who sneer at any new idea con- 
cerning prison management. And still others attend the meetings, listen to 
the papers, and then return to their prisons and leer at what was suggested. 

In the more progressive state systems, civil service has been introduced. In 
such states, a reasonably good warden may be employed. The personnel in 
states using civil service are usually on a much higher level than in those 
states where it is not employed. The residence rule in states without civil 
service tends to stultify the system, since the right man for the job cannot 


5 The reader is referred to The San Quentin Story, written by Warden Duffy and Dean 
Jennings. New York: Doubleday, 1950. 
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always be secured from within the narrow confines of a state. The federal 
system has civil service rules for all its posts. However, civil service has draw- 
backs: frequently a mediocre man secures a toe hold in the system by passing 
an examination in the lower brackets and gradually works himself up to a 
responsible position, though he is devoid of imagination and resourcefulness. 
In some state systems the personnel are hampered by the regulations of civil 
service, and a dead level of administrative efficiency has been reached. There 
is no opportunity for a man of vision to be appointed a warden in such sys- 
tems unless he goes through the positions in the lower brackets. This policy 
is unfortunate, since many such persons might have a real contribution to 
make. This is the situation in the federal system. Then, too, the methods used 
in the efficiency rating of the staff provoke much real or fancied cause for 
discontent. Nevertheless, it is merit that counts. How to find persons possess- 
ing ability without resorting to the mechanical civil service device is a real 
problem. 

A survey of the states was made by D. E. Lundberg in 1947 concerning 
prison guards. He found that only 21 states had statewide civil service in 
selecting guards and of these, 17 states were in the process of providing 
standard methods of selection, 13 states regularly employ a comprehensive 
written test as a selection method, and only a few states validate their exami- 
nations by providing a probationary period. Only New Jersey has conducted 
an experimental validation of their selection methods.° 

Many prison systems do not have a course of any kind to train guards or 
custodial officers, although the Declaration of Principles set down by the first 
National Prison Association in 1870 called for training of prison officers. As 
recent as 1941 only eight states and the Federal Bureau of Prisons reported 
regular instruction in the use of firearms; only four states offered lectures and 
conferences for new officers at the time they assumed their duties. The Federal 
Bureau of Prisons has published two manuals on in-service training: “The 
Way to Prison Work: . . . .” In-service Training Program of the Federal 
Prison System Basic Course,” (prepared by the staff of the Federal Bureau of 
Prisons, 1950), and “Prison Work as a Career,” 1944. 

In more recent years, however, several states have followed the example of 
the Federal Bureau of Prisons and New York State, for example, and have 
inaugurated in-service training for custodial officers. Some of these, like Cali- 
fornia, are quite thorough while others still leave much to be desired.’ 

‘A word of caution concerning officer training should be injected here. Often 


6D, E. Lundberg, “Methods of Selecting Prison Personnel,” J. of Crim. Law and Crimin., 
May-June 1947; pp- 14-39. 

7See Proceedings, American Prison Association, 1947, pp. 71-111. A thorough in-service 
training program has been developed in California; see “Care and Treatment in State Correc- 
tional Service,” prepared by Dr. Norman Fenton, et. al., Department of Corrections, Sacra- 
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the men are harassed to the point of bitterness at the prospect of taking even 
voluntary courses on their own time. They look upon it as a form of com- 
pulsion. Such courses should be developed on institution time for candidates 
for promotion. Eight hours a day is long enough for any man to work in an 
abnormal atmosphere of a prison. He is well entitled to his free time with his 
family and his own pursuits. In the long run he will make a better officer. 

The professional staff of prisons that deals with the technical phases of the 
treatment program has, in recent years, developed a national organization 
known as Correctional Service Associates. Periodic meetings are held in vari- 
ous sections of the country at which papers are read that deal with problems 
of treatment, standards of professional service are discussed, and plans for the 
recruitment of capable personnel are reviewed. An interesting policy of this 
organization is that no person under the age of forty can be a member except 
on an honorary status. This naturally excludes the administrative “top brass” 
and thus discussion can be maintained on a free and easy basis. 


PROVISIONS FOR PHYSICAL COMFORT OF INMATES 


The Food 


The New Prison has gone a long way to make the prisoner more com- 
fortable within the framework of discipline and regimentation. We have 
described poor food, the unattractive manner in which it is served, the poor 
facilities that serve as diningrooms, and the haste that is characteristic of 
meals in the old-type prisons. An honest effort is being made in the New 
Prison to correct many of these evils. All penal administrators worthy of their 
hire recognize that good wholesome food with variety, served up in appetiz- 
ing manner, is essential to keep prisoners from becoming disgruntled or re- 
bellious. Prison riots are often precipitated over prison fare, especially when a 
mediocre dish like stew or hash is too frequently on the menu. But eyen the 
best wardens rarely have enough money for good food. There were food riots 
in Sing Sing Prison under the able and humane administration of the former 
warden, Lewis Lawes. 

In the New Prison meticulous care is given the preparation of food with 
the latest kitchen equipment and a trained steward in charge. The culinary 
staff are scrupulously examined for contagious diseases and charged to keep 
clean above all else. Those with venereal diseases are excluded. Constant use 
of soap, hot water, and the mop is reflected in the immaculate and roomy 
kitchen. The warden of the New Prison considers a clean kitchen of prime 
importance to the prison program. The dining room is attractively furnished 
with modern tables and chairs, or benches. In such a prison the men may sit 
at the tables facing one another—which was never permitted in the old Prison. 
At the federal institution at Seagoville, Texas, mentioned earlier, the men sit 
at small tables for four. This may be the only adult male institution with 
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such a common-sense arrangement. But even here the old-fashioned alumi- 
num rectangular compartmentalized trays are used, In a few prisons plastic 
plates are being introduced. So many prison riots have started in the dining 
room that guards still are alert for any untoward gesture on the part of the 
inmates while eating. Tear gas is always in readiness even in the New Prison. 

In some of the more modern prisons, the inmate orchestra often provides 
music during meals or records chosen by the inmates are played over an 
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Dining Room, Federal Correctional Institution, Seagoville, Texas. Note 
seating arrangements for four: very unusual in a prison. 


amplifying system. The prison band sometimes plays stirring music as the 
men march to and from the dining room. 

Although little has been done in most prisons to see that every man gets the 
proper number of calories he needs for the work he does, those who need 
special diets are thus provided through the advice of the medical department. 
Many inmates, when they appear at the prison, show signs of malnutrition. 
The New Prison detects this and provides special menus for such persons 
until they are built up physically. In some states the food is checked by a 
dietician from the state department of Home Economics who visits institu- 
tions periodically. 

Housing—The Cells 
All the cells in even the newest maximum-security prisons are the old 


inside-cells introduced at Ghent, Belgium by Vilain in 1773 and perpetuated 
by the Auburn-Sing Sing pattern, though not more than 20 per cent of those 
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sent to such institutions require such cells. Indeed, strong outside cells will 
probably suffice for any convict, and the new federal penitentiaries and 
medium-security institutions have introduced an ever greater proportion of 
outside cells to let in more fresh air and sunshine. 

Unfortunately, in many new prisons, especially in the federal system, dor- 
mitories have been substituted for individual cells. This was done primarily 
for economy, since it is more expensive to build cells than dormitories, and 
partly as an experiment, But most modern penologists consider the dormitory 
a mistake. There is no privacy. The sleeping rooms look like a charity ward 
in a hospital—they are definitely institutional. If one goes into a dormitory in 
some prisons, when the men have a few minutes off before meals, he will see 
many of them lying on the springs of their beds with the mattress folded 
back on itself, so the bedding will not be “mussed up.” In the evenings, during 
recreation hour, when many of the younger men are playing checkers or 
listening to the radio in the small recreation room at the end of the dormitory, 
the older men are sitting on their beds, waiting patiently for “lights out.” 

To be able to walk into a cell of one’s own, to lie down on one’s bunk and 
smoke a cigarette, or to sit at the desk and write a letter without interruption 
from more exuberant inmates—this is no more than an inmate in the New 
Prison has a right to expect. 

The main argument advanced by prison men for dormitories is that they 
are preferable to the grim inside-cells of the old prison and that, with their 
limited funds, prison authorities cannot build new outside cells in the number 
required. This position might be considered defensible and be used as an 
appeal for more adequate appropriations for additional outside cell facilities; 
yet some degree of ingenuity might be suggested to mitigate the lack of pri- 
vacy in dormitories by providing small cubicles between the beds. 

The New Prison provides the men with clean bedding and hot and cold 
running water in their cells. Toilets may be in the cell or at the end of the 
block, but this latter provision does not take care of night needs because the 
men are locked in their cells at night. Instead of malodorous disinfectant, 
which is so liberally used in most prisons, a regime of soap and water, with 
plenty of elbow grease, keeps the cell block and cells clean and sanitary. There 
is little that is more nauseating than a prison smelling of disinfectant. 

Provisions for frequent bathing with plenty of hand (not laundry) soap 
are provided. Frequent changes of clothing, as well as bedding, are also an 
integral part of an intelligent administration. Freedom within the cell is al- 
lowed and is not, as in many prisons, a breach of discipline. That is, the 
inmate is permitted to decorate his cell walls, move his scant furniture around 
to suit his taste, sit or lie down when he wishes, and use magazine, books or 
musical instruments, so long as the last is not disturbing to men in the rest 
of the block. Rules are few but strictly enforced. In short, wholesome housing 
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accommodations that insure privacy are striven for in the really New Prison 
outside of dormitories. 


THE INSTITUTIONAL PROGRAM IN THE NEW PRISON 
Prison Labor at Its Best 


In Chapter XXXIV on Prison Labor, we emphasize the tragic consequences 
of idleness in prison, submitting figures to show that fully half of the inmates 
of our state prisons are in complete or half idleness, or are dawdling over 
maintenance tasks. In the maintenance jobs the men gain little from the work 
since it is seldom integrated into the training program. 

The impetus gained during World War II, when prisons turned out an 
amazing amount of important war material, has been completely eclipsed 
due, not only to lack of orders, but to the strangling Federal legislation 
(Hawes-Cooper Act of 1929, the Ashurst-Sumners Act of 1935 and the Act of 
October 14, 1940, all of which were temporarily suspended during the war) 
which forces prisons to semi-idleness. 

The New Prison looks upon its work program as one that is designed to 
serve the prisoner—to prepare him for what he must face in a competitive 
society when he leaves prison. In order to do this successfully, the prisoner 
comes first, the institutional needs next, and the old economic concept that 
expects a prison to be self-supporting is relegated to a minor role, though any 
well-run prison, with proper legislative support as to sales in public institu- 
tions, can be self-supporting and at the same time provide all needed voca- 
tional instruction. The program of labor is conceived from.a vocational point 
of view in the New Prison. Not so much trade training but on-the-job vo- 
cational training is emphasized in the progressive prison or correctional 
institution, 

The question of wages is one of extreme importance. A man who is pro- 
ductively employed in prison should receive wages. There are few institutions, 
if any, in the entire country that take the stand that everyone should have a 
wage while in training for release. For instance, if the plan outlined for a 
prisoner calls for vocational education through the medium of a correspon- 
dence course, should he be given a small wage while taking the course? Per- 
haps not. If he has a semiskilled trade when he comes to prison, but has never 
been happy in that trade, should he elect to go to the prison shops where he 
can work and earn wages? These are questions that prison administrators are 
not yet prepared to answer. A solution of the problem would be to give the 
inmate an opportunity of selecting, through tests and guidance, the vocation 
or trade that is best suited to him and that he is willing to accept; and to give 
him some compensation. Even the enlightened federal system does not solve 
this problem, for laws regulating labor in the federal prisons make it im- 
possible to pay an inmate school teacher but permit that same prisoner to be 
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compensated if he works in the prison shops. Yet he might well be more 
valuable as a teacher. The New Prison has a long way to go before it can 
satisfactorily meet the knotty problems of prison labor and the payment of 
wages. At the present time, despite paper programs so optimistically pub- 
lished, there is not enough work or vocational training of any significance in 
many of our best prisons. 


Education at Its Best 

We suggest that the reader turn to Chapter XXX for a more detailed com- 
parison between the older prison school and the more modern concept of 
what education in prison should be. The educational program should be 
closely integrated with the work program but not dominated by it. The li- 
brary and its facilities should be co-ordinated with both school and shop. One 
cannot think of education without a well-stocked library. 

The New Prison has made remarkable strides with both the academic and 
the vocational curriculum. Unfortunately, even in many progressive institu- 
tions, school is only an adjunct to the work of the prisoner and is not dove- 
tailed into his individual program. A man is tired after working hard in the 
shops or on construction detail. He goes to school because the classification 
clinic advises it or because he feels it will help him after release. Because he 
must attend school at night, he is denied many of the privileges that others, 
less serious than he, are enjoying. 

Few free citizens can maintain sustained courses of study after work hours 
— still less the prisoner. Therefore the educational plan mapped out for him 
should be considered his major objective in prison, that is, if it can be demon- 
strated that he will benefit more from a course of study than from a job in the 
prison factory. What he becomes upon his release depends in large part upon 
the success he achieves in his educational program. It is not out of place even 
to recommend that a slight wage be paid for diligently pursuing a prison 
study course—at least enough to keep him in tobacco. Certainly he should not 
be compelled to go to school on his own time unless he really wants to. If the 
work and school program can be integrated, this should be done; but each 
must supplement the other, and both must leave time to the inmate for recrea- 
tion and other social contacts with inmates. 

Even in some of the better federal institutions only a paid civilian educa- 
tional supervisor is provided. Most of the teaching is done by inmates, which 
makes impossible any permanence in the teaching staff or continuity of in- 
struction. The state of California has perhaps gone further in supplying out- 
side teachers; they are employed and paid by the local school unit. But even 
in the institutions of that state, much use is made of prison inmates as teach- 
ers. In Britain, for example, there are no inmate teachers. The prisons of that 
country call upon volunteer outsiders to conduct classes. There is some merit 
in that idea since it brings community interest into the prison. 
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But all too often the educational program is only an appendage—a make- 
shift. It is our contention that if the school has any meaning in the overall 
program, it should be maintained with dignity and the men attending should 
be given credit on “prison time” for electing this rather than a work program. 


Better Type of Religious Instruction 


The chaplain has been a tradition in the.penal institution and there is a 
need for his services. In the New Prison he is on call when requested by the 
inmates and is relatively free and independent of the whims of the warden. 
He is provided adequate office space, rooms for counseling prisoners, and 
properly equipped places for worship. Inmates have time off to observe their 
religious holidays, and nothing prevents their participating in church services. 
In short, the New Prison recognizes its responsibility for the religious needs 
of the inmates. (The functions of the prison chaplain are described at the end 
of Chapter XXX.) 


More Humane Visiting and Letter W riting Facilities 


In Chapter XXXIII on Prison Visiting we shall discuss this phase of the 
prison program in the light of the benefits flowing from the few normal re- 
lationships now extended the inmate—visitors and letters from friends and 
relatives. 

Many of the newer prisons seek to provide for liberal visiting privileges in 
an atmosphere wholly in keeping with the nature of the service. As we shall 
point out later, booths, or individual tables are furnished in some prisons 
where restrained physical contacts are possible, at least. The so-called “con- 
jugal visits” practiced in some Latin American prisons, though no doubt 
desirable, cannot be expected here, for American mores on the sex question 
are not prepared for such sanity, But this type of privilege is extended to 
hundreds of prisoners in American prisons, sub rosa, of course. It would be 
much more honest to permit inmates to go home periodically for visits with 
friends or family than to attempt to set up a system of conjugal visiting in 
American institutions. This break with tradition is on the horizon of future 
administration. 

Visits should be more frequent and last longer than is now permitted. In 
one progressive new prison, visits are permitted for only a half-hour once a 
month. Imagine a mother, living 300 miles from the prison, saving up her 
hard-earned pennies until she has enough to visit her son and finding, after 
an all-night trip on a cross-country bus, that she can talk to her son—without 
touching him—for one half-hour, in the presence of a guard. 

If the administration cannot dispense with the guards in the visiting room, 
at least they need not wear uniforms. In effect, the New Prison does not exist 
so long as an enlightened visiting program does not obtain. It is paradoxical 
to find that some of the older traditional prisons permit more humane visiting 
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privileges than some of the otherwise more progressive institutions. This 
situation was found some years ago as a result of a survey of prison visiting.” 

The New Prison appreciates the role played by the mature lay prison visitor. 
The British penal system welcomes lay visiting, and over 700 men visit the 
male prisoners, and many women supply the needs of the female inmates. 
Few prisons in America have caught the significance of lay visiting. Here is 
a virgin field for real constructive service but the New Prison has done virtu- 
ally nothing concerning it. 

The same may be said for a more humane program dealing with letter 
writing. It may be necessary to censor letters written by prisoners and those 
received from outsiders, but many phases of this practice could be relaxed so 
that a more normal type of communication could be carried on between in- 
mates and their friends and families. 


PAROLE PLANNING IN THE NEW PRISON 


Its Importance to the Convict and to Society 

The subject of parole is treated in full in Chapter XXXVII. Here we must 
stress the fact that parole planning should start, theoretically at least, the day 
the man arrives at the prison; certainly serious consideration should be given 
it during the quarantine period. 

The New Prison does in fact, often contemplate this provisional release 
during’ the initial interviewing period. At the meeting of the classification 
clinic, in which the inmates’s case is first discussed, parole planning is out- 
lined for him as a major part of the institutional program. It may be years 
before he is eligible for parole, but the program inaugurated for him at the 
first meeting is pointed in that direction. Obviously, there will be changes and 
modifications in that program as time goes on. But the New Prison does not 
forget the prisoner merely because he has been sentenced for a long term. At 
subsequent meetings his case comes up automatically or because he requests 
modification in his program. 

We need not dilate here on the institutional needs of the prisoner in pre- 
paring for release. What the classification program can do for the prisoner is 
covered in Chapter XXIX. The medical officer, the psychiatrist, the social 
worker, the educational director, the head of the work program, the chaplain 
—all play their part in the major objective of the New Prison, preparation for 
some form of conditional release. 

The term parole has become almost stigmatized. But both parole and con- 
ditional release must be used by prison administrators, and whatever the term, 
the philosophy behind it is sound. 


8 See Negley Teeters, “Dignified Prison Visiting,” Jail Association Journal, March-April 1940, 
pp. 25-29. 


576 Reformation Within Institutions 


Liberal Allowances for Release 

The last days of a prisoner’s incarceration represent an emotional paradox. 
On the one hand, he can scarcely live through the last month, the last week, 
for the enthusiasm and joy incidental to the contemplation of freedom; on 
the other, he dreads the day he must walk out of the institution where he has 
been sheltered for so long a time. One cannot blame a man for being appre- 
hensive as the day approaches. Long-term prisoners are especially timid about 
leaving, despite the possibilities of freedom. 

It is important that the prison clinic set up some type of service which will 
attempt to prepare a man, psychologically, for release. Little has been done 
along these lines by the New Prison and certainly nothing is done by the 
older conventional penal establishments. The social worker has undoubtedly 
contacted the family of the man—this is usually done very early in the man’s 
sentence and continued throughout the term of imprisonment—and also the 
representatives of various social agencies that can be of service, including the 
Family Society in some cases, a mission in others, a Society for Discharged 
Prisoners in still others. In the cases of younger men, the Big Brothers’ or- 
ganization has already been drawn in. Within the past few years pre-release 
preparation has been inaugurated in some states. In some institutions the 
men about to go out on parole are housed separately and specifically briefed 
on the new life they are about to experience.’ 

But aside from these services, the New Prison should provide for the bodily 
and physical comforts of the man before he leaves. A decent suit of clothes 
and a reasonable sum of money, paid by the state, to supplement any nest egg 
the man has saved through his own efforts, must be provided. The niggardly 
pittances now given are a disgrace—five dollars in some states, and no more 
than ten dollars anywhere. Railroad fare to the point where the man is to 
start his fight back to respectability should be given as a right, not as a loan 
or a favor. That destination has been previously designated by the parole 
planning clinic. 

After the prisoner is released, the prison authorities are through with him. 
He is turned over to another agency. In most states, the parole officers are 
under a control board different from the prisons. This is unfortunate. Most 
penologists agree that the prison should be integrated with the parole 
administration, 


EVALUATION OF NEW PENOLOGY 


Here, then, are the New Penology and the New Prison. That they are a 
vast improvement over the old traditional Auburn-type prison few will deny. 
Gone are many of the vicious repressions, the shaved head, the infamous 


9 See pp. 789-791- 
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striped garb, the degrading lock-step and silence discipline. We seldom hear 
of physical punishment in the New Prison. Recently an enlightened prison 
warden stated that it was still an open question in his mind whether he should 
isolate a recalcitrant inmate in “solitary” for a period of five days on reduced 
rations. The warden admitted that perhaps this was too long a period for 
anyone to be alone. He was probably right. Contrast this attitude with the 
old style warden who has no compunctions about placing a man in the dark 
hole on bread and water diet for fiye weeks or even months. 

The New Prison with its intelligent warden has other means of disciplining 
unruly prisoners, such as denying them certain privileges like the movie, 
visitors, letter writing, attendance at ball games, lectures, inmate boxing 
matches, and the like. 

But after all has been done to care for the needs of the prisoner, as we have 
thus far outlined, the New Prison is still a prison, dominated by the old nine- 
teenth-century concept of repression, the jailing psychosis and custodial 
frenzy. As we have said so often, the New Prison is merely a patched-up 
prison that cannot possibly work adequately to restore men and women to 
the normal responsibilities and pursuits of society. It is still the all but helpless 
victim of the convict bogey and the jailing psychosis that have frustrated 
rehabilitative programs and virtually destroyed the reformatory movement. 

First, there is the stigma attached to a prison sentence. To the community 
from which the man was sent he is an ex-convict. His family suffers humilia- 
tion almost beyond human endurance. After his release, he feels this social 
rejection in his neighborhood, in the factory where he applies for work and, 
if he secures it, among the employees. During World War II several large 
plants discharged hundreds of ex-prisoners because a grapevine rumor spread 
throughout the country that it was not expedient to employ men who had 
been in prison. 

After the man is incarcerated in the New Prison, he is worried about his 
family which, perhaps for the first time, is on relief, or is seeking the services 
of social agencies. This is a demoralizing crisis in the family. The members 
at home become disorganized, and the prisoner experiences a sense of frus- 
tration since he is so helpless behind the walls. Here are a few letters from 
prisoners’ families that illustrate this point: 


“To begin with, dear, I am writing to let you know I’m having trouble 
with the Board of Child Welfare, I haven’t received any money from them 
this month. . . . I don’t know what to do. I have no money to buy milk, 
food or clothing and your child is being neglected.” 

“I have to write and ask if you can give me some help, They found out 
your father had been keeping me. They asked me if it is so and I said yes. _ 
Now they are stopping everything. They stopped the baby’s milk so I ain’t ¥ 
getting a thing. How am I going to live? If you love me and the baby yon 
will do something quick.” 

te 
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“I was down to the Doctor on Saturday, Daddy (wife is pregnant), and 
you remember me telling you that I told him we couldn’t pay it? Well, he 
wrote into the Child Welfare Office and they haven't done anything yet. Will 
you find out about it? What will I do when the time draws near?” 


Now, these cases are typical of a large number that finally reach the social 
service worker in the New Prison. He may be of real aid in such cases by 
getting in touch with community agencies to work out the various problems 
involved. But one can well imagine the emotional upheaval experienced by 
prisoners on receiving such letters. The fine efforts of the social worker in 
the prison scarcely allay the apprehension of the inmate. These are real prob- 
lems to the man in prison. His work suffers and his peace of mind is seriously, 
if only momentarily, impaired. 

Contamination, which dismayed the early Quakers, still persists in the 
New Prison. Despite the smaller units developed in recent years—minimum, 
medium, and maximum security—this insidious process by which one 
prisoner adversely influences another still obtains. There is no complete an- 
swer to this problem. Much can be done by splitting up the inmates into 
smaller and smaller units, even to 100 or less, but the contaminating process 
would still persist, though in a lesser degree. Of course, contamination is 
found outside prison also, but more normal activities are available to mini- 
mize the insidious influence of a confirmed law-breaker on a novice. In the 
prison, the man who wants to go straight finds it most difficult. Denied 
normal contacts, he develops attitudes inimical to those for which society 
stands. He more often than not listens to a veteran convict with amusement, 
at first, then admiration. Seldom does he fight back by denouncing such a 
point of view. He finds himself, after a while, saying to himself: “Perhaps 
he’s right. I haven’t had a square deal. Society is persecuting me and my 
family.” The demoralization is gradual. And the New Prison cannot stop it. 
The inmate develops the prison code, the prison honor, the prison pattern. 
He often succumbs and hardly notices it. This degenerating process, with 
its nonsocial or even antisocial attitudes, is found in all prisons, regardless of 
their good intentions. 

Psychoses, superinduced by the monotony and despair of imprisonment 
are prevalent. These mental aberrations thrive in all prisons. Psychiatrists de- 
tailed to our new prisons are frankly worried that psychopathic behavior 
is prevalent among an ever larger group of inmates. Their program, worthy 
as it is, is one of diagnosis rather than of prevention and cure. Instead of 
wiping out the conditions that superinduce these psychoses, they are occu- 
pied only with those whose overt behavior manifests obvious signs of having 
succumbed to the prison machine. Many of these persons would function 
reasonably well outside the prison under community supervision. Many 
are keen, intelligent men and women. Hundreds of their kind are walking 
the streets outside every day and get no worse, simply because they have 
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more normal activities to which they attempt adjustment. Not so in prison, 
where conditions merely aggravate the incipient or latent predispositions 
to psychopathy. 

Sexual perversions are prevalent in the New Prison. Masturbation is as rife 
in the progressive prison as in the old traditional regime. Sodomy is prac- 
ticed as well. These manifestations are the direct result of the denial of normal 
contacts with the opposite sex that are a part of the society outside. Sublima- 
ion is much easier attained outside prison than within. So we see that the 
New Prison cannot cope with the problem of sex any better than the older 
type. 

On this charge alone, the prison should be abolished. Even the best wardens 
in the best prisons cannot cope with this problem of sex. We pointed out in 
our earlier chapter that it is found in all prisons, reformatories, and reform 
schools for boys and girls. It cannot be eliminated in such an unwholesome 
environment. This is, without a doubt, the major condemnation of children’s 
institutions, and one of the most serious objections to adult institutions. No 
heterosexual person should be thrown into a situation that makes of him a 
pervert. If the New Prison is to persist, it should provide, at the very least, 
periodic visits home for an opportunity of meeting members of the opposite 
sex. The present regime is cruel in the extreme in this respect. 

The inmate-guard complex is prevalent in the New Prison. The guard or 
custodial officer represents force. Above all else, the main purpose of the 
prison is to keep the prisoners from escaping. Even if the guards are college 
graduates, their duty is to serve as institutional police. In the best prisons, i 
they must accept this function, they can serve little in the treatment program. 
“Social distance” must be maintained. There is the same old “pushing 
around” so characteristic of the old prison, although some of this has been 
eliminated, especially in institutions where custodial officers are relieved of 
many of their onerous duties and drawn into the treatment program. The 
wise penal administrator capitalizes on the abilities of his officers and calls 
on them to be of service in assisting the inmate with his personal problems. 
Naturally, this can only be accomplished when the officials are acceptable by 
the prisoner on that level. 

We have less complaint regarding the food, the housing (except the dor- 
mitory type), the medical care, hospital facilities, educational opportunities, 
the work program, the role of the prison chaplain, and the social worker's 
contribution in the New Prison, except where the personnel involved renders 
such service in a perfunctory manner. 

But, after all these phases of treatment are provided, with a professional 
classification board working for the objective of adjustment and release, the 
New Prison has failed—is failing. It is simply not the answer to the problem 
of crime or treatment of the criminal. 

If the prison must remain, it can only continue as the New Prison is set up. 
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Experimentation is extremely important. Only by empirical techniques, in 
the light of present knowledge in the sciences represented by the professional 
staffs found in the New Prison, can anything be accomplished. Regardless 
of what the exponents of the New Penology may say to the contrary, the 
prison still represents punishment rather than treatment. It is still an un- 
healthy place to send and keep a man. It is still a prison even though it may 
be called a diagnostic depot. 

The most we can hope for at present is a system of patching-up as we find 
it in the New Prison, with the federal system and a few of the more progres- 
sive states taking the lead. We shall continue to bungle along for another 
hundred years or so with the so-called enlightened penology, periodically 
calling for better prison methods rather than for prison abolition. Even the 
call for better methods is some gain. 

Though we are pessimistic about the immediate future of our penal phi- 
losophy and practice, we are far from saying that there has been no progress 
in penal reform. One needs but look back at the conditions in Philadelphia 
and New York in the days of President Washington, when men were fettered 
like cattle on the streets of these cities, to see what real reforms have been 
made. 

Today we see progress despite serious paradoxes. These paradoxes have 
been eloquently listed by James V. Bennett, director of the Federal Bureau of 
Prisons in his annual report for the year 1948: 


Even our modern prison system is proceeding on a rather uncertain course 
because its administration is necessarily a series of compromises. On the one 
hand, prisons are expected to punish; on the other, they are supposed to re- 
form. They are expected to discipline rigorously at the same time that they 
teach self-reliance. They are built to be operated like vast impersonal ma- 
chines, yet they are expected to fit men to live normal community lives. They 
operate in accordance with a fixed autocratic routine, yet they are expected to 
develop individual initiative. All too frequently restrictive laws force prisoners 
into idleness despite the fact that one of their primary objectives is to teach 
men how to earn an honest living. They refuse a prisoner a voice in self- 
government, but they expect him to become a thinking citizen in a demo- 
cratic society. To some, prisons are nothing but “country clubs” catering to 
the whims and fancies of the inmates. To others the prison atmosphere seems 
charged only with bitterness, rancor and an all-pervading sense of defeat. And 
so the whole paradoxical scheme continues, because our ideas and views re- 
garding the function of correctional institutions in our society are confused, 
fuzzy and nebulous.*° 


The above words state the dilemma of penal reform. The New Prison may 


10 James V. Bennett, Federal Prisons, 1948, “A Report of the Work of the Federal Bureau of 
Prisons,” 1949, p- 3. See The Annals of the American Academy of Political and Social Science, 
“Prisons in Transformation,” Vol. 293, May 1954. 
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be here but it is largely “on paper” rather than in operation. The essence of 
the old penology still dominates the American prison scene and may be found 
in most of the “best” prisons. In fact, it dominates so thoroughly that Director 
Bennett has thus far not even dared to publicize his greatest success—that at 
the minimum-security institution at Seagoville, Texas, which stands out as a 
gleaming light in the barbaric night of modern penal treatment. 

Many persons, among whom are prison administrators, rationalize their 
own ideas on the purposes of penal treatment, by stating that such an in- 
stitution as that at Seagoville, Texas, or Chino, California, is possible only 
because the more hardened convicts are restrained in the more repressive in- 
stitutions; that these two examples of progressive treatment have a “highly 
selected” group of prisoners. In any system of prisons there will be an efficient 
system of classification. Hence, in a sense, every inmate is “selected” for the 
type of institution where he will best flourish. It must be emphasized that all 
types of persons are sent to Seagoville but they have one thing in common. 
They can accept a relaxed atmosphere due to their own self-reliance. So that 
the reader may know at first hand the characteristics of the Seagoville popu- 
lation we refer to the table on page 582. 


THE FEDERAL PENAL SYSTEM 


The federal system of penal institutions, an excellent example of a planned 
and well-integrated concept of penal philosophy, reasonably progressive in 
nature, serves as a pattern for the states in planning or revamping their sys- 
tems. Few states have followed the intelligent lead of the federal system 
because public opinion is conservative and politics interfere. In the federal 
system may be found the practical application of many progressive ideas con- 
ceived and developed by students of penology during the past quarter century. 
This system actually represents the new penology; the individual units com- 

osing it, in the main, are fairly progressive in most particulars. 

The federal system represents a reasonable enlightenment and efficiency. 
Both Sanford Bates, former director, and his successor, James V, Bennett, 
have surrounded themselves with an intelligent and capable group of men 
and women who, on the whole, are making penal history. Though many 
recognize their great responsibility to the public to restrain criminals by keep- 
ing them secure, they have done much to provide decent housing and treat- 
ment programs that are in line with modern penal practice. Here and there 
one sees methods or practices that are not far removed from traditional penal 
treatment, but no more than one can expect in any institution so rigidly gov- 
erned by archaic social attitudes. 

New developments in the field of treatment are examined and, if found 
practicable, introduced into the system. One interesting concept in the federal 
system is the emphasis on medical and psychiatric analysis and treatment as 


‘wew Jad sep gz'6t9 Jo Berar ue pue skep gS Jo Moy e o3 sep So6z 


Jo y3q e wox poĝueI poares Suoq au uonejora əy, 'uonnynsur adhy Ápozsnə əsojə e ur ssouaques jeutĝuo nəq} pasos pey ww asoyy Jo Áyuoleur oy], zr 
-kep I pue Ie2Á x ueyp Ssp Jo SNO? JP} wosy ÁƏNP payTUIWOD UIU JO ysIsUOD SƏSVI TeL 3JL tr 


ssgouatiadxe jeuonmnsut Jord pey vw 697 
*Sp10994 pref pue asorze Jord pey uawr olz 
d *piosaz so1zd ou pey uəw ocr 


‘srouteyop [esopag] 10 avg 219M Pz pue sonOyINY woNLISturT] ap Aq pary 3194 of ‘s1OUTMIep sou) JO “WoT ysureSe poyy siourejop pey usu ay jo HS 
*spiooer ədeəsə snoraəad pey zt ‘uawr 6S9 oy) Suowy 


V.LYC SNOANVTISOSIN 


zS I 8 Las 6r ob 
ZiSIOIL[OLA SPA £ "six SE OL "s14 o£ OF “six Sz oJ, "SIX OT OJ "s14 SI OL 
yeuonrpuog 3 əjored aT *sIX Of WoLy ‘s14 St woIg *SJĄ OT WOT "s14 SI wog *sIX OI WOI 
zS ot 61 Ig gzz 
"SIX OL OL "s34 S ynon, “six Y ynog “sIX € ysnomyy, "s14 z YSnomy yy, gE tg 
"s1 S wog s14 b wory s14 € wog “SIĄ Z WOOL keq 1'14 1 wog Aeq 1'14 1 qrdvi 


SONIGNOUD AONALNAS 


se 6t grr be gz SE 6z ES £9 gr ES ob gz “1 9 € s 
oS © oS—-0F ob—of of 6z gz Le gz Sz bz Ez TT Iz oz 61 gI a 149V 


SƏNIdNONƏ FOV 


*o$6r ‘x ysnSny o) dn paaa uowr snjd ‘oS6r ‘Ez Arenaqay ‘sexo, fojpraoĝeəg ‘uonnnsuy JeuoNr21709 JeIəpəq ‘uoneindod jo umopyraig 


The New Penology 583 


well as on group therapy. The close relationship between the Bureau of 
Prisons and the United States Public Health Service gives an entirely new 
approach to institutional treatment. In most federal prisons, the medical men 
function on a high level, no longer subordinated to the custodial staff. Their 
voices can have real meaning as they sit on classification and disciplinary 
committees. The role they play, however, depends on their own insight and 
initiative. 


Sanford Bates, Former Direc- James V. Bennett, Director, 
tor, Federal Bureau of Prisons Federal Bureau of Prisons 


It is essential to remember, especially in comparing federal and state sys- 
tems, that the national government has appropriated large sums of money to 
develop this system, with its far-flung units and its trained personnel, with 
more alacrity than most state legislatures have done. In addition, the adminis- 
trators of the federal system need not combat extended political graft in, 
building construction, a misfortune that is prevalent in most states. 

Even in an analysis of the excellent work accomplished by the Federal 
Bureau of Prisons, we see in its program the conviction that institutional treat- 
ment must persist. Regardless of the splendid efforts to make living conditions 
in its prisons and correctional institutions decent, the fact remains that the 
institutions are still prisons—one of them the penal atrocity, Alcatraz. An- 
other criticism of the Federal Bureau is its relentless efficiency and its me- 
chanical gadgets that go far in de-personalizing thousands of inmates. 


ORIGIN AND EXPANSION OF THE FEDERAL SYSTEM 


Sanford Bates, the first Director of the Federal Bureau of Prisons, tells of 
the conception and development of that Bureau in his book, Prisons and 
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Beyond! Before 1891 the federal government had no penal institutions, and 
those who violated federal laws were sent to state prisons. Then Congress 
passed an act establishing three penal institutions; but, since there was no 
money to erect them, nothing tangible was accomplished until 1895 when 
the Department of Justice assumed charge of the military prison at Fort 
Leavenworth, Kansas. In 1896 Congress authorized the acquisition of 1,000 
acres of land adjoining the fort and the establishment of a penitentiary to 
house 1,200 prisoners. This became the first federal prison. The second, at 
Atlanta, Georgia, on a 300-acre site was started in 1899 and completed in 1902. 
Post cards of the period, and still on the market, label this “one of the largest 
and costliest prisons established by the Federal government.” These two in- 
stitutions, together with a small territorial jail on Puget Sound, later to be- 
come the McNeil Island Penitentiary, comprised the federal system until 1925. 

By 1925 the number of federal offenders had so increased, through viola- 
tions of the new prohibition laws and various acts dealing with narcotics, 
that it was found necessary to erect two new institutions: the Federal Re- 
formatory for Women at Alderson, West Virginia, and the Men’s Reforma- 
tory, at Chillicothe, Ohio, both authorized in 1925. 

In a few years a new policy of penal administration for the federal govern- 
ment was developed, since the number of offenders was growing daily, thus 
bringing about a crowded condition in the prisons and making it necessary 
to prepare a program for release of prisoners. During the administration of 
President Hoover, Sanford Bates was called from Massachusetts to Washing- 
ton to develop this program. He took charge of the system in June, 1929. 

When Mr. Bates went to the Federal Bureau of Prisons he was committed 
to many of the principles of modern penology. He had been active in penal 
circles and had been president of the American Prison Association. His first 
act upon reaching Washington was to gather around him a number of effi- 
cient and progressive co-workers who shared his enlightened views regarding 
the treatment of offenders. One of them, James V. Bennett, succeeded Mr. 
Bates as Director in 1937. 

One of the Bureau’s cherished objectives was to develop a thorough system 
of classification of prisoners. This could not be realized until a series of in- 
stitutions had been built, each one to house a specific type of prisoners. Much 
thought concerning prison architecture was employed at the outset, and this 
phase of penal philosophy still absorbs the Federal Bureau. The first peni- 
tentiary conceived and erected under Mr. Bates’ direction was at Lewisburg, 
Pennsylvania, The objective was to avoid the traditional ugliness that char- 
acterized the institutions from Auburn and Philadelphia days and to provide 
a mixed-custody institution attuned to the classification system. A new day 
was emerging and an honest attempt was made to create a prison that would 
embrace all features providing custody, with the addition of certain architec- 


18 Sanford Bates, Prisons and Beyond. New York: Macmillan, 1936. 
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tural embellishments that would make living conditions as satisfying as pos- 
sible. The new prison was opened in November 1932, and cost $3,000,000 
which was cheap compared to many other prisons. 


SPECIALIZED INSTITUTIONS 


Adequate classification has been the keynote of the Federal Bureau of 
Prisons."* To this end, the government, acting through the Department of 
Justice, of which the Bureau of Prisons is a part, has furnished money for the 
erection of many specialized institutions to house and treat the many varieties 
of federal offenders. In 1950 the Bureau had in custodial care about 20,000 
prisoners, in addition to those on probation or parole. 

A new penitentiary for “hopeful” cases was opened at Terre Haute, Indiana 
in 1940. This brought the number of penitentiaries operated by the Bureau to 
seven. 

Starting with the reformatory for men at Chillicothe, Ohio, and the one for 
women at Alderson, West Virginia, the system now has five such institutions. 
Later ones were built for men at El Reno, Oklahoma, Petersburg, Virginia, 
and Englewood, Colorado. 

In recent years a new type of institution has been evolved by the Bureau, 
the correctional for short-term offenders, In addition, there are several prison 
camps scattered throughout the country. 

The Federal Bureau maintains a medical center for physical and mental 
cases at Springfield, Missouri, and, under the United States Public Health 
Service, two hospitals for narcotic addicts at Fort Worth, Texas, and Lexing- 
ton, Kentucky. There is a Federal House of Detention in New York City. 
The Bureau also operates the National Training School for Boys in the Dis- 
trict of Columbia, with a camp at Natural Bridge, Virginia as an annex. 


FEDERAL PROBATION AND PAROLE SERVICE 


Federal probation was authorized by law on March 5, 1925, but relatively 
few judges resorted to this device until the courts appointed full-time proba- 
tion officers in 1930. At that time eight units were incorporated in the system 
and placed under the Supervisor of Probation of the Bureau of Prisons. The 
Act of August 7, 1939 placed probation under the Director of the Adminis- 
trative Office of the United States Courts. There are, at present, 307 probation 
officers working out of our federal courts. 

Parole as administered to federal offenders is under complete control of 
the United States Board of Parole in the Department of Justice. This board 
was set up in 1930 to replace the separate parole boards that had functioned in 


14 The reader is referred to a small pamphlet issued by the Bureau and entitled “The Classi- 
fication Program of the United States Penal and Correctional Service.” Copies may be secured 
from the Federal Bureau of Prisons, Washington, D.C. The Supervisor of Classification is Mr. 


Frank Loveland. 
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each of the federal institutions. It is composed of five members appointed by 
the Attorney General. They divide the work so that each visits certain of the 
institutions where parole hearings are maintained for those eligible. Inmates, 
as a general rule, must serve one-third of their sentence before they are eli- 
gible for parole. Those tried under the Federal Juvenile Delinquency Act 
become eligible at any time regardless of the length of the sentence. Those 
sentenced to life imprisonment become eligible after 15 years. Whether parole 
authority should be vested in such a body without representatives of the 
prisons having a decisive voice in the matter is debatable. Certainly the mem- 
bers of the parole board can know very little concerning the applicant, 
whereas the institutional staff have watched his progress during the pre- 
parole period. In the opinion of the writers this is a distinct, if not a fatal, 
weakness of the federal parole system. After a man is paroled from a federal 
institution, he is supervised by officers attached to the various federal courts. 


ADMINISTRATION AND PERSONNEL OF THE FEDERAL BUREAU OF PRISONS 


One of the main features of the federal system is its trained personnel. From 
the Director down to the custodial officers, high-type men and women are 
in charge of the various departments. All are appointed through civil service, 
except the Assistant Directors appointed by the Attorney General. The Direc- 
tor is the chief executive officer of the Bureau. One assistant director is in 
charge of fiscal matters and personnel; one in charge of prison industries; 
and one in charge of classification and rehabilitative activities. The annual 
budget of the Bureau is $18,000,000. 

Under the Director of the Bureau are specialists in charge of a variety of 
special services. These include: jail inspection, statistics, files, accounting, con- 
tracts and purchasing, personnel, construction, classification and social service, 
education, library, recreation and religious activities, medical, dental, and 
psychiatric service, probation and parole service, and in-service training. 

Each prison is in charge of a warden and each of the prison camps is in 
charge of a superintendent. There are also associate wardens. Guards are 
known as custodial officers; they are of various grades, depending on their 
rating on civil service examinations. In each institution are found, aside from 
maintenance officers: a director of education with assistants and teachers, a 
librarian, a supervisor of education, a chaplain, social service workers known 
as parole officers, medical officers, dental officers, psychologists, and directors 
of industries or farm manager. 

We have mentioned the Lewisburg Penitentiary, the first unit of the huge 
building program executed under the new dispensation of the Federal Bureau 
of Prisons. The old type prisons at Atlanta, Leavenworth, and McNeil Island, 
inherited from the earlier regime, follow the Auburn type of construction, but 
have been modernized to a degree, with the introduction of toolproof bars, 
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electrically controlled locking devices, high-powered flood lights, automatic 
telephones with special cut-in emergency devices, radio communicators, auto- 
matic enunciators, gun detectors, electric alarm systems—all “Superman” 
gadgets for greater custody. The Alcatraz Penitentiary features security and, 
naturally, is well equipped with all the ingenious gadgets that have been in- 
vented for that purpose during the past quarter century. 

Indeed, even at Lewisburg, which both authors of this book visited some 
few years ago, there was an atmosphere of super-alertness and official scrutiny, 
accentuated by light signals, mysterious rays, and other penological “Super- 
man” equipment, which created a mental air of tenseness and nervous ap- 
prehensiveness entirely out of harmony with the rehabilitative ideals and the 
enlightened conceptions of Director Bennett. The guards were dressed like 
state policemen and behaved as though in the midst of some critical 
emergency. The authors were brusquely denied access to the maximum- 
security cell-blocks, even though being guided about the institution by a guard 
assigned by the warden for this purpose. There was no evidence of the atti- 
tude of confident relaxation essential to the operation of a good rehabilitative 
program. In fact, the general atmosphere of the institution was more tense 
and apprehensive than that at any of the three major state penitentiaries in 
Pennsylvania that the authors visited at the same period. The administrative 
force seemed to be operating “on its toes” rather than on its intelligence 
quotient. In this way, the convict bogey, the jailing psychosis, and the fervor 
for “efficiency” that characterizes federal officials associated with law enforce- 
ment, all militated against the successful operation of the most enlightened 
formal rehabilitative program permitted in penitentiaries for adults anywhere 
in our country. 

The newer prisons constructed by the Federal Bureau are a sane departure 
from the older types, although custody has certainly not been neglected. 
While many of the devices mentioned above are present, few of the more 
repressive features are included. The general tendency has been to follow 
a modified form of either the hollow-square or “self-enclosed” layout or the 
“telephone-pole” type of construction. The Danbury, Connecticut correctional 
institution is an example of the former and the Terre Haute, Indiana peni- 
tentiary of the latter. 

The Federal Bureau of Prisons, through its construction department, is 
constantly studying new architectural plans to assist in the long-range objec- 
tive of more humane housing for its prisoners. Except in the maximum- 
security field, it has not been fatally handicapped by old plants, so the new 
program could capitalize on newer concepts of construction. The Federal 
Bureau, on the whole, stands out as a shining example of what can be done 
in providing sensible plants and in creating and developing trained personnel 


for the New Penology. 


CHAPTER XXVII 


Separate Institutions for Women 


THE FEMALE OFFENDER 


IT HAs BEEN ARGUED that poverty is the basis of most crime. It might be con- 
tended that sex is at the root of crime. Men steal for women or to bask in 
their ingratiating smile; women kill for men so that they may rid themselves 
of unwanted mates; both men and women kill each other because of sexual 
jealousy. While it is dangerous to generalize, it is almost proverbial that most 
offenses committed by women involve men, directly or indirectly. 

Women are often used by their male friends as decoys to put victims on 
the spot. In the days of the Dillinger gang, several women made the front 
pages by being identified with the gang-killers as their “molls.” In gang war- 
fare, women play an important part. Though it is often said that they are 
dupes of the male gangsters, this is seldom the case. Often they furnish the 
brains in predatory crime. It was “Machine Gun” Kelly’s wife who built him 
up from a know-nothing small-fry criminal to the dangerous kidnaper and 
thug of the middle west that he finally became. 

Regardless of their participation, they usually retain their feminine attri- 
butes, albeit with a certain acquisition of coarseness. The swashbuckling 
Bonnie Parker accompanied her gangster husband through the southwest 
with pistols in her belt and a cigar in her mouth. Ma Barker, mother of the 
murderous Barker brothers, “manned” a sub-machine gun and shot it out 
with federal agents in a Florida hideout several years ago. “Toni Jo” Henry, 
executed in Texas some years ago for a cold-blooded murder, is another 
example of this type. 

Rarely we learn of a criminal gang headed by a female. One such gang 
operated in California several years ago. Its leader was the notorious “Du- 
chess,” Evileta Juanita Spinelli, who was executed for murdering a young 
backsliding member of her gang. The operations of this gang included stick- 
ups, drunk-rolling, hi-jacking, and, curiously, the manufacture of blackjacks. 
The “Duchess” was far from attractive. In fact, she was unusually homely, a 
widow and mother of three children, with a penchant and skill for knife- 
throwing and wrestling. Hers was the first execution of a female in 
California. 

Aside from these “gang moll” exceptions, we find a class of women crimi- 
nals, calculating, fascinating, and intelligent, who capitalize on their charm 
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and femininity. Their operations are usually the old confidence game, in- 
volving large sums of money, or the equally old blackmail game. Perhaps the 
best example of the former was Mrs. Cassie Chadwick, who startled the 
financial world during the first decade of this century. Posing as a close con- 
fidante of Andrew Carnegie, she fleeced many otherwise careful bankers of 
hundreds of thousands of dollars, merely by gaining their confidence. Para- 
doxically, she gave most of her ill-gotten loot to charity. She was finally 
apprehended and sent to the Ohio penitentiary. A similar case, much more 
recent, was that of the wife of a respectable New Jersey man who was dis- 
covered to be a shrewd, old-time swindler and embezzler who had served 
time in more than one prison. She had married the New Jersey businessman 
late in life and had been quite active in church work. At the same time she 
was “investing” large sums of money for the members of her church. She 
lulled unsuspecting prospects with little deeds of charity and then mulcted 
them of large sums of cash. It was estimated that she had amassed one million 
dollars during her career as a confidence woman. She had eight aliases, in- 
cluding such colorful names as Mildred Sidebottom and Amelia Boniface. 
She told her friends she owned a farm “just dripping with oil” and a “large 
plum orchard.” Her operations were only suspected by the police when she 
slipped back into the prison vernacular, thus indicating that she was a woman 
with a record. She was finally sentenced to eight years for her peculations. 
Other female swindlers who gained national notoriety in recent years are 
Mrs. Marie Fuller who, with several male accomplices, fleeced several re- 
tired farmers from the mid-west of some $200,000 by pretending to have a 
confidential pipeline to the family of Henry Ford, and Mrs. Nora Warfield 
of Birmingham, Alabama, wife of a minister who, in 1947, embezzled 
$60,000 from the community welfare fund.’ The exploits of May Churchill 
Sharp represent another example of this type of female criminal, although 
this glamour girl of the past generation was a blackmailer and prostitute who 
operated largely on ocean-going vessels.” 

We might also mention the feminine members of the “lonely heart” teams 
who prey on their love-starved victims that sometimes end in murder. The 
much-publicized New York case of Mrs. Martha Beck and Raymond Fernan- 
dez is an example. These persons killed three people and were executed in 
Sing Sing on March 8, 1951, fully two years after they committed their crime. 

The history of embezzlement by trusted male employees of banks and 
business houses would not be complete or accurate unless motives were care- 
fully probed. At the basis of much of this type of crime is a woman. Many 
men with a long record of rectitude and faithfulness succumb to the wiles of 
some female who makes life more attractive than their legal spouses. Not only 

1 See Life, October 9, 1950, p- 47- 


2 See Reader's Digest, October 1950, p. 26. 
8 See May Churchill Sharp, Chicago May, Her Story. New York: Macaulay, 1928. 


590 Reformation Within Institutions 


alluring or fast women are indirectly responsible for much male crime but 
disgruntled and attractive wives may be held just as liable. i 

The old French cliché, cherchez la femme, still has meaning among police 
and detectives. But the phrase might well be reversed, since crimes committed 
by women, especially the blackmail racket, are so often linked with male ac- 
complices. The woman places her victim in a compromising position and the 
male accomplice then turns up to effect the squeeze. 

Many of the country’s best known female criminals are those who run into 
serious trouble in the “eternal triangle” complex. Their notoriety is most 
frequently caused by the unsavory publicity given them by the sensational 
tabloids. Quite frequently the women caught in a mesh of this sort have 
permitted their hearts to rule their heads. Among the more notorious during 
the past quarter century were the Gray-Snyder and the Hall-Mills cases. 
Every section of the country has had these eternal triangle affairs. The so- 
called “lonely heart” murders of recent times are another example of women 
drawing men into crime. In such crimes women often assist men in murder- 
ing for insurance money. 

But such crimes are not the only type committed by women. There are 
many professional women criminals, First there are the shoplifters, many of 
them professional, since it is a lucrative business, and the fences are willing 
to buy and unload what they bring to them on a percentage basis. But there 
are also kleptomaniac shoplifters, who may be found among both the poor 
and the rich. In the larger cities, especially, large department stores are con- 
stantly annoyed by this petty thieving, and when the kleptomaniacs are mem- 
bers of wealthy and influential families, good customers of the stores, the 
problem is all the more embarrasing. Department stores hesitate to prosecute 
shoplifters because of unfavorable publicity which might hurt their business. 
There are female sneak thieves, forgers, kidnapers and the like, just as there 
are male. Many educated women who are expert forgers are rounded up each 
year. But with the exceptions noted, female crime mainly follows the dull 
pattern of drunkenness, vagrancy, prostitution, disorderly conduct, drug ad- 
diction, and the like. 

Data from the Federal Bureau of Investigation show what crimes women 
generally engage in. We think of sex crimes—prostitution, primarily— when 
we think of delinquency among girls and women. Of the total number of 
arrests of women for the year 1950, amounting to 76,583, only 5,241 or 6.8 
per cent were for prostitution. This, of course, does not give us an accurate 
picture of the extent of prostitution since thousands of women engaged in 
this vice are not molested by the police. And when they are apprehended, 
the offense is considered trivial—a misdemeanor. The main offenses for which 
women were arrested in 1950 were drunkenness, 15,963, or 20.9 per cent; 
vagrancy, 7,006, or 9.1 per cent; larceny-theft, 7,622, or 10 per cent; dis- 
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orderly conduct, 6,360, or 8.3 per cent; and assault, 6,328, or 8.3 per cent. 
Women were arrested for homicide in 854 cases; for robbery, 849; and for 
auto theft, 493- 

In proportion to the number of arrests, however, females were more prone 
to commit murder than males. Women committed 820, or 1 per cent of their 
total offenses, whereas for men, a total of 5,616 or .8 per cent were homicides.* 

There have been relatively few recent studies of female offenders. Lom- 
broso made an anthropological analysis of the female offender in 1899. A 
pioneer work, closely related to the field is The Unadjusted Girl’ and an out- 
standing book is A Study of Women Delinquents in New York State? 

We take too much for granted when we discuss offenses committed by 
women. We know little about the background of such offenders or even of 
their treatment in courts. 

Tt is repeatedly said that women are excused by judges and juries more 
often than men, but we have no factual basis for this. We also hear it stated 
with no little emphasis that women commit fewer crimes than men because 
they are inherently more moral and benign. A bitter tirade on this thesis was 
uttered in an early report of a commission investigating irregularities in the 
Eastern Penitentiary at Philadelphia. It bears repeating: 


I have no faith in the ethereal qualities of the feminine gender and believe 
much evil has accrued to society by stuffing their heads with the idea that they 
are angels, goddesses,&.,&., “heaven bless the mark”—when their faults, their 
follies, and their vices drive men mad and produce fatal disruptions in fami- 
lies, We call them angels when the violence of their passions render the do- 
mestic sanctuary a pandemonium—when it ought to be a paradise. We call 
them goddesses when, in fact, lamentable experience admonishes us, that they 
possess all the ungodly properties annexed to the poor dwellers on this terrene 
globe; and if there is in their composition, an admixture of heavenly qualities, 
it is sprinkled so sparsely that much research is necessary to enable us to detect 
its existence. 

The dagger is not less penetrating and effectual because it is wielded by a 
woman—the poisoned chalice less bitter, or less fatal because administered by 
her we love, in whose keeping we have placed our honour and our life. When 
Charlotte Corday plunged her murderous knife into the bosom of Marat, did 
he omit to die because the blow was given by a woman? The annals of man- 
kind are filled with Parysites, Xantippes and Cleopatras. While I recognize 
in its fullest extent the validity of the claim of every female to courtesy and 
protection from man, I reject with indignation the requisition of homage to a 
sex which should only be proffered to piety and virtue. Virtue, piety and 


4 Uniform Crime Reports, Vol. XXI, No. 2, 1950, p. 107. 
5 W. I. Thomas, The Unadjusted Girl. Boston: Little, Brown, 1923. 
6 Mabel R. Fernald, Mary H. S. Hayes, and Almena Dawley, A Study of Women Delinquents 


in New York State. New York: Century, 1920. 
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amiability are the sole ornaments of woman. Sex cannot obliterate a crime or 
adorn a vice. I never will worship at the shrine of vice and immorality, though 
their altars be decorated with the image of a woman.’ 


Although we cannot accept the thesis that women are more moral than 
men, criminal statistics have consistently shown them to be less criminal. 
Yet it would be naive to assume that such data are accurate. Women are 
protected in a man-made world and are relegated to the role of homemaker 
and bearer and rearer of children, far from the competition of the market- 
place. One could adduce many reasons why women appear to be less criminal 
than men, One that is often overlooked is that women, by and large, fear 
social disapproval more than men; thus they tend to cling to the prevailing 
mores than do members of the masculine sex. 

Professor Otto Pollak? has given the lie to the current notion that women 
are less law-abiding than men. He shows that the statistics are most unre- 
liable so far as giving an adequate index of female crime. Next he contends 
that most crimes committed by women are concealed by their “indirection 
and deceit.” Further, he shows that women engage in a wide variety of crimes 
that they are able to commit in the conventional roles they play as wife, 
mother, nurse, and child-rearer. Among these are murder, most frequently by 
poisoning, adultery, abortion, infanticide, blackmail, larceny, shop-lifting, for- 
gery—crimes that, by and large, do not call for daring or physical strength. 

Most of the female offenders haled into a large metropolitan court, prosti- 
tutes excepted, work in factories or at menial tasks. In any one year approxi- 
mately 6,200 delinquent girls, white and Negro, are incarcerated in state re- 
form schools throughout the country and another 6,100 women felons and 
misdemeanants in state reformatories or prisons. Federal female offenders 
amount to approximately 500 more. In addition, many thousands of women 
are sent to county jails and houses of correction to serve out a short sentence. 

During the year 1946, 2,439 women were sent to state female establish- 
ments. Of that number, 141 were sentenced for murder; 232 for voluntary 
manslaughter; 97 for robbery; 180 for aggravated assault; 133 for burglary; 
700 for larceny; 212 for forgery; 18 for commercialized vice; 143 for other sex 
offenses; 36 for violating narcotic laws; and 32 for violating the liquor laws. 
Of the total number, 1,345 were white native-born; 51 white foreign-born; 


1,020 Negro, and 23 of other races. About one-half of the total were married 
at time of commitment.’ 


7 Thomas B. McElwee, in his minority report to the Pennsylvania Legislature, labeled “A 
Concise History of the Eastern Penitentiary of Pennsylvania,” Neall & Massey, printers, Phila- 
delphia, 1835, pp. 26-7. 

* 8 Otto Pollack, The Criminality of Women. Philadelphia: University of Pennsylvania Press, 
1950. 

® These data are taken from Prisoners in State and Federal Prisons and Reformatories, 1946, 

Bureau of the Census, Government Printing Office, Washington, D.C., 1948, Tables 41, 19. 
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THE RISE OF SEPARATE PENAL INSTITUTIONS FOR WOMEN 


In colonial days, women were housed in county jails and workhouses where 
there was likely to be no segregation whatsoever. But separate apartments 
were set aside for females long before children were taken out of the congre- 
gate mass of offenders. When the penitentiary developed, females were either 
housed in special cell blocks of the men’s institutions or in separate wings set 
apart from the main structure but on the same grounds. In most cases, es- 
pecially in states where separate provisions were made for women, they were 
in charge of matrons. But even here, such keepers were usually mere guards 
of the lowest level. 

There was no lack of humanitarian concern for those sent to prisons or 
jails. Societies of women visitors, motivated by deep religious conviction, 
made it their objective to visit women in duress. Such an organization was 
formed in Philadelphia as early as 1823, known as the Society of Women 
Friends. Here is part of a report the members made of a visit to the women’s 
apartment of the Arch Street Prison known locally as Bridewell: 


The engagement was entered upon with feelings of weakness and fear, 
under a sense of the importance of keeping in view our blessed Redeemer’s 
declaration, “Without me, ye can do nothing.” The prisoners were collected 
and arranged: the Friends being accomodated on a raised seat facing the in- 
mates. . . . Counsel and admonition were communicated as ability was af- 
forded, and the stream of gospel at some seasons flowed toward these poor 
prisoners through ministering friends, who occasionally accompanied the visi- 
tors. Short texts of Scripture, printed in large characters and pasted on boards, 
were hung on walls in the prisoners’ apartments. During these visits, while 
some of the prisoners evinced inattention and lightness, tears fell freely from 
the eyes of others. Their general condition was pitiable and affecting. Many 
of them were vagrants, taken out of the street in a state of intoxication, cov- 
ered only by a few rags; some of them were committed for petty thefts, others 
for worse crimes, awaiting the sitting of the court.’° 


The routine in those early institutions where women were housed was 
likely to be severe but not cruel. Moralizing was much in evidence with feel- 
ings of guilt encouraged by the matrons. Rehabilitation was thought of only 
in terms of religious conversation. 

Numerous scandals aroused public opinion so that women were gradually 
more fully segregated from men and a movement for special establishments 
for females began to crystallize. The first prison for women was opened in 
1873 in Indiana and a few years later, in 1879, Massachusetts erected its 
female prison at Framingham (Sherborne). This latter institution is still a 
prison in the sense that long-term female felons are sent there, but the word 


10 Recorded in the Journal of Prison Discipline and Philanthropy, Philadelphia, April 1845, 
pp. 111 f. 
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prison was dropped in 1911. Aside from its outmoded plant it is a progres- 
sive institution, especially in matters of rehabilitative treatment. i 

The first true reformatory for women was established at Bedford Hills 
(Westfield), New York, in rox. It was for all female misdemeanants and 
felons (but not feeble-minded), at the discretion of the judge. In 1881 an in- 
stitution had been opened at Hudson, as a house of refuge to care for women 
convicted of certain types of misdemeanors, primarily sexual. This Hudson 
institution is now the State Training School for Girls, but when it was first 
opened, it put into operation such reformatory principles as indeterminate 
sentence, grades and marks, trade instruction, and wholesale farm labor. 

The Reformatory at Bedford Hills made possible at that time the rehabili- 
tative treatment of women convicted of more serious offenses. This West- 
field State Farm lies among the rolling hills of Westchester County, not far 
from New York City. Sentences are indeterminate, the maximum three 
years and an arbitrary minimum of one year. Classification is by a cottage 
system, and progressive methods are employed. In 1933, the female felons 
housed in the Old Auburn prison were transferred to a new prison adjacent 
to the Westfield Reformatory, so that now two neighboring institutions care 
for the female adult delinquents of the Empiré State. This makes possible a 
real reformatory for women convicted of minor offenses at the State Farm, 
and a prison near by for the more serious offenders. The first superintendent 
of the Reformatory was Dr. Katherine Bement Davis (1860-1935), a pioneer 
in the field of penology as applied to the treatment of female offenders. 

In the year 1911, Mrs. Jessie Hodder took charge of the Massachusetts Re- 
formatory for Women at Framingham. She took advantage of some of the 
experiments tried out by Dr. Davis at the New York institution, although 
her task was more difficult since her institution housed both misdemeanants 
and felons. She and Dr. Katherine Bement Davis became the two best- 
known women penologists of their da 
sive concepts of penology. 

Upon the death of Mrs. Hodder in 1932, Dr. Miriam Van Waters, who 
had previously had a wealth of experience in dealing with delinquent children 
in California, assumed charge. Under her guidance the Massachusetts insti- 
tution became one of the most Progressive in the country. Many of her 
reforms were questioned by the more conservative elements 
such as for example, her practical concept of indenturing girls 


munity to work as a “proving ground” for release, 
ment of homosexuals. 


state she came under att: 


y. Both were true pioneers in progres- 
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chusetts has a provision whereby an ousted official may demand a public 
hearing. Accordingly, Dr. Van Waters defended her regime before an ob- 
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jective board that exonerated her completely of the charges and reinstated 
her in her position. 

The Van Waters case clearly demonstrates that a trained prison adminis- 
trator can effect reforms consistent with a scientific penology by carrying 
his public with him. It also refutes the mistaken caution that “we must 


Inside Cell Block in Massachusetts Reformatory for Women, Framingham 
(old photograph). Old type of prison for women. 


educate the public before we can effect reform.” Dr. Van Waters dared to 
be scientific in her treatment of the offender. The following words from the 
official report (1949) that cleared her, states: 


No institution can be static. Developments will occur despite individual ad- 
ministrators and despite rules and regulations and even statutes. Many bits of 
progress in the law have come about because the practices get ahead of the 
law and it has been necessary to change the law to catch up with what is be- 
ing done, The whole history of equity is one of necessary developments made 
simply because the law was too static and too rigid. Even statute law is not 
necessarily confined in its operation to the precise words as written.’* 


The chairman of this board of inquiry was the dean of Harvard Law School. 
Though progressive leaders in New York, Massachusetts, and a few other 
states, between 900 and 1930, were grappling with the problem of the hu- 


11 From the official report of the Commission, 1949. 
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mane and intelligent treatment of the female offender, it was a far different 
story in many other states of the country, as is evidenced by the investigations 
of Frank Tannenbaum, Kate O'Hare, and the Osborne Association.’* 

Life in the less progressive women’s reformatories is still pretty drab. The 
daily routine is usually highly regimented, the surroundings tawdry, the 
atmosphere highly charged with guilt feelings. Homosexuality abounds and 
repressive measures are pyramided one on the other to cope with the practice. 
Recreation is rarely provided and the program poorly designed to be of real 
assistance to the offender. 

Little authentic information regarding women’s reformatories reaches the 
public, so that only rarely do we learn of the drabness and sadistic cruelty 
imposed on the inmates. A year or so ago a newspaper woman, Virginia 
Kellogg, wrote an account of her voluntary commitment to one such es- 
tablishment. Her report describes conditions that vary little from those ex- 
perienced by Kate O'Hare in the Missouri prison following World War I. 
Here is what she found: 

ost state penitentiaries for women are ridden with political corruption. 
Women guards are on the payrolls of organized crime syndicates. 


Representatives of prostitution and shoplifting rings openly recruit the 
young inmates. 


Ignorant and sadistic matrons are appointed on the basis of political pull 
alone and cannot be fired by honest officials. 

False economies throw first offenders in with hardened criminals. 

Homosexuality and dope addiction run riot.® 


The writer of this exposé, an ex-correspondent of the Los Angeles Times and 
a screen writer, assisted in the filming of the motion picture Caged, which 
depicts life in a female prison. In her article she describes the tawdry cloth- 
ing worn by the women inmates, the unpalatable food served, the inefficient, 
untrained, and hard-bitten staff officers, the cruel punishments inflicted for 
violation of petty rules, the callous work program having no semblance of 
reformative value, and the utter despair of many inmates who were locked 
up for trivial offenses. 

Her account, as well as the motion picture, was attacked by the American 
Prison Association as being overdrawn and in no way affording an accurate 
picture of women’s prisons. Certainly there are some excellent institutions for 
women in this country but one must admit that, in general, women inmates 
are harshly treated in many states. 


It is characteristic of our American mores to shield women from institu- 


12 See Frank Tannenbaum, Darker Phases of the South. New Yor! 
106; Kate O'Hare, In Prison. New York: Knopf, 1923, Edna O'Brien, So I Went to Prison. New 
York: Stokes, 1938, Florence Monahan, Women in Crime. New York: Washburn, 1941. See also 


the reports of the Osborne Association, 1929, 1933, and Eugenia C. Lekkerkerker, Reformatories 
for Women in the United States. The Hague: J. B. Wolters, 1931. 


18 Virginia Kellogg, “Inside Women’s Prison,” Collier's, June 3, 1950, 


k: Putnam’s 1924, pp. 104- 


Pp. 15 ff. 
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tional experience. Probation is frequently resorted to, in the hope that the 
dangerous “sex age” may pass without a serious maladjustment, with mar- 
tiage perhaps intervening, to save the individual from a prison sentence. So 
it is not surprising to find that a fairly large percentage of the women in our 
reformatories are recidivists, even though they are seldom as vicious or 
dangerous as male criminals. The Gluecks, in their study of delinquent 
women, found that only 33.1 per cent of their 500 cases studied had not been 
arrested before the arrest that sent them to the reformatory; 20.1 per cent 
had been arrested once, 15.7 per cent twice, 14.3 per cent three or four times, 
7.6 per cent or six, 9.2 per cent seven or more times.’* The offenses for which 
they had been arrested are of some interest: 


These 333 girls were arrested 1,261 times. Of all the 1,261 arrests, 35.1 per 
cent were for drunkenness . . . 23.9 per cent were offenses against chastity, 
of which the largest number were for common night walking; 14.4 per cent 
were for offenses against property rights (mostly larcency and including a 
few cases of extortion, forgery and uttering, shoplifting, possessing stolen 
property, arson); 11 per cent were for offenses against public health, safety, 
and policy (largely for being idle and disorderly or disturbing the peace); 9.1 
per cent for stubbornness, running away, waywardness, or truancy; 3.4 per 
cent for violation of probation or for default or for escape; 6 per cent (eighty 
arrests) for offenses involving violation of the drug law, such as possessing 
drugs or being present where drugs are sold; 1.1 per cent were for offenses 
against the family and children (non-support or neglect of children); and 1.4 
per cent for offenses against the person, such as assault with intent to rob, 
manslaughter, assault with dangerous weapon.** 


Of these 333 girls with past records, 44.7 per cent (149) had served time in 
other institutions, and 70.9 per cent had either been fined or placed on proba- 
tion during their delinquent careers. Of the 500 girls studied, only five “were 
never arrested (or had) misbehaved in any way that might bring them into 
conflict with the law. . . . The fact that 52.5 per cent of our girls used aliases 
at one time or another, prior to their commitment to the Reformatory indi- 
cates that they were well schooled in the tactics of evading detection.”"* Of 
the 500 girls studied, 278 (55.6 per cent) had been committed for sexual im- 
morality in one form or another. Other offenders were the traditional types 
of delinquency: petty stealing, drunkenness, avoidance of family responsi- 
bility, and drug addiction. It may be seen, then, that the large majority of 
the cases sent to these institutions are sex offenders or prostitutes. 


RESULTS ACHIEVED IN INSTITUTIONS FOR WOMEN 


As we survey the country we are at once impressed with the lack of prog- 


14 Sheldon and Eleanor Glueck, Five Hundred Delinquent Women. Knopf, 1934, p. 99. 


15 [bid., p. 100. 
16 Ibid., p. 101. 
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ress made in handling the problems of the female offender. We find in a 
few states, notably New York, two distinct state institutions for women; the 
rison for female felons and the reformatory for misdemeanants, both located 
at Bedford Hills, but in separate plants. Next we see a number of states deal- 
ing with female offenders in reformatories, some of which are of old cell 
block construction and others maintaining modern cottage type institutions. 
In many of the western states, as well as in some of the smaller eastern states 
(notably New Hampshire), women are housed in state prisons for males. 
They are separated, of course, but such a situation is considered by all pro- 
gressive penologists as unworthy of such states. While it is true that only a 
few women are sent to prison in some of the sparcely settled states such as 
Nevada, Idaho, and Montana, some more wholesome provisions should be 
made. 

In some of the larger cities, female offenders, notably misdemeanants, are 
housed in jails and houses of correction. And in hundreds of county jails 
throughout the country there are many females kept in a special wing. These 
are usually sent to jail for drunkenness, vagrancy or misdemeanors. There 
is usually no attempt made to minister to the physical or psychological needs 
of these women; they are merely kept in custody for as long as the judge 
deems fit. 

Whether the programs of our modern reformatories are of much service 
to the women sent there is highly debatable, but we feel that there is little 
reformation, especially of sex offenders and drug addicts, in our female re- 
formatories. They are taught to sew, and most of them are put through a 
domestic science course, so that they may get jobs as maids or mothers’ 
helpers upon parole. But few prostitutes or promiscuous sex offenders are 
satisfied with a job that pays as little as housework. 

A problem peculiar to women’s reformatories that seldom comes to the 
attention of the general public concerns the disposition of babies born of their 
inmates, Hundreds of girls and women enter reform schools and reforma- 
tories for older females each year and have their babies while under sentence. 
There are also mothers with their babies in jails and houses of correction in 
many towns and cities of the country. The situation is shocking in the ex- 
treme. In one of the very few studies of this question, by Eugene Zemans and 
Robert Ne Cole, we find the following facts: In 1947 there were 364 babies 
born in 37 institutions—15 girls’ reform schools, 14 reformatories, and 8 
prisons that house women. It was found that in some states, laws do not per- 
mit their institutions to take pregnant girls, and other institutions do not 
have facilities to care for prenatal and postnatal mothers. Of the total of 364 
babies, 148 were born in hospitals of eight correctional schools and the re- 
mainder in county, state, or municipal hospitals outside the institutions. The 
term “illegitimate” is stamped on the birth certificates of such babies in Iowa, 
Minnesota, New Jersey, Ohio, and West Virginia if the mother is not mar- 
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ried. Twelve other states reported that the word is not stamped on the 
certificate. In Illinois, Montana, and New Mexico the words “father’s name 
unknown” are written, and in Wisconsin, the answer to the question “Is 
mother married?” is entered. 

The newborn babies are “disposed of” in a variety of ways. Relatives are 
permitted first claim if they wish the babies. If not, state and county welfare 
departments, orphanages, or other agencies are pressed into service to handle 
the problem. Zemans and Cole asked the superintendents of the female insti- 
tutions two significant questions: “Should every prospective inmate mother 
be given the right to bear her child outside the institution?” and “Should the 
‘baby be separated from its mother at birth, remain with the mother only 
during her stay in the hospital, or remain with the mother in the institution 
up to two years, assuming the mother is competent and the institution has 
proper facilities?” 

There was unamimous agreement that girls should have the right to bear 
their children outside the institution. There was little agreement regarding 
the second question. Some thought the child should be separated from the 
mother after the period of hospitalization; others felt provision should be 
made for the child to remain with the mother indefinitely or to be returned 
to her upon release. 

This unique, but highly important study, points up several phases of this 
problem of the female sex offender who is sent to a girls’ or women’s refor- 
matory or prison. The stigma of being born in a prison is tragic and to have 
“illegitimate” placed on the birth certificate is adding insult to injury. The 
study makes the following recommendation: “The entire matter should be 
examined on a state-wide basis in order to determine whether or not this 
problem, particularly as it relates to female juvenile delinquents, is con- 
cerned, is adequately and humanely met on a case to case basis.”** 

The experience of female reformatories parallels the same destiny of male 
reformatories; high expectations and poor results, mainly for the same reasons 
—the jailing psychosis, poor staff, and inadequate appropriations. There is 
altogether too much moralizing in most of our state reformatories for women. 

Modern, progressive reformatories, besides those already mentioned include 
the Federal Reformatory at Alderson, West Virginia, and the state institutions 
at Clinton, New Jersey, East Lyme, Connecticut, Muncy, Pennsylvania, 
Dwight, Illinois, the state farm for women at Goochland, Virginia, and the 
ultra-modern California institution at Corona. 

As a rule, each girl coming to one of these progressive institutions is care- 
fully studied on admission. A complete physical examination shows her physi- 
cal abilities and limitations. The psychiatrist reports on mental disease and 
psychopathic tendencies. The psychologist reports on the inmate’s mental 


17 Eugene Zemans and Robert J. Cole, “Prison Babies,” The Mother, American Committee on 
Maternal Welfare, Vol. X, No. 1, October 1948 (quotation, p. 5). 
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capacity. Finally, a social history, scholastic, and industrial record are ob- 
tained from various ex-employers and social agencies in the girl’s home town. 

Such an institution maintains an up-to-date classification clinic. From the 
data mentioned above and personal conferences with the new inmate, the 
clinic decides how best the girl can be prepared for life outside the institution 
while she is serving sentence. Assignments to the proper cottage and to suit- 
able industrial training are made according to her physical condition, age, 
mentality, and previous training. 

Reclassification provides for changes of assignment, necessary adjustments, 


Illinois Reformatory for Women, Dwight. Note cottage system. 


and a review of progress made. A parole classification completely reviews 
each case and the parole officers present their plans for outside placement. In 
the New Jersey institution at Clinton, under the superintendency of Miss 
Edna Mahan, interesting experiments in group therapy are being undertaken 
and are found valuable in the treatment program.’* 

On the whole, however, women’s reformatories are administered more 
progressively than men’s institutions. Some of the latter, however, outstrip 
many of the female establishments in personnel, objectives, classification, and 
general vision and insight. Most of the men’s reformatories are severe looking, 
so far as plant is concerned, but many make up for this handicap by well- 
trained personnel. It is more difficult to secure and keep intelligent workers 
in most women’s institutions, especially in those far from the metropolitan 
areas. The California Reformatory for Women, located in the mountains at 
Tehachapi, had to be moved to a site near Chino because of this very reason. 


18 See “Reform Without Locks,” Survey Magazine, March 1, 1949, Ppp. 163 £. 
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The’ personnel in men’s reformatories may bring their families to the vi- 
cinity and hence lead a reasonably normal life. This is difficult, if not im- 
possible, for woman staff members of the female reformatories. Young college 
women who accept a post in a female institution stay there a very short time. 
They marry or seek greener pastures in the fields of social work or teaching. 

If women’s reformatories expect to attract capable women they must revise 
their salary scale and go to great lengths to permit staff members to get away 
at frequent intervals for relaxation and recuperation in order to ward off that 
present deadening institutionalization that develops in even the most progres- 
sive institutions. Provisions for tenure, promotion, and pensioning should be 
made in the light of the best modern institutional procedure and not at the 
caprice of a crotchety superintendent. Courses of study and periodical leaves 
of absence should be made compulsory, with the state assisting in financing 
such ventures. Staff morale is highly important. 

The future of the women’s reformatory is debatable. Many of the present 
inmates should never have been sent to a penal institution. This is especially 
true of prostitutes, liquor violators, and drug addicts. Many of those com- 
mitting such offenses need vocational guidance, psychiatric treatment, and 
case-work therapy, all easily given without an institutional experience. When 
such an enlightened program can be carried out, the population of the wo- 
men’s reformatories will shrink almost to the vanishing point. Then, only the 
more “dangerous” felons will be sent there. Constitutional misfits will be sent 
to regional farms, to be kept occupied at various tasks compatible with their 
mediocre capacities, and to receive proper treatment for any obvious medical, 
psychiatric, and social ills they may possess. 


CHAPTER XXVIII 


Disposition of Children’s Cases 


HISTORICAL SURVEY 


THE TREATMENT oF those children presumed to be delinquent in colonial times 
is obscured by the fact that the term delinquency was unknown. Children 
were referred to as headstrong, depraved, and wayward, but more likely than 
not they were recognized as neglected, dependent, or coming from morally 
sordid homes. The English Poor Laws, transported to the colonies, were in 
operation and thus we find established at an early date the almshouse and the 
practice of indenture, or placing-out. Problems of children as well as adults 
were delegated to the overseers of the poor and those who were unable to 
support themselves were sent to the almshouse, or town poorhouse. Parents in 
precarious or even low-middle-class economic condition usually apprenticed 
their children to masters or mistresses. Thus children were legally compelled 
to serve out such an apprenticeship until they were of age. Runaways from 
their obligations were likely to be cast into the county jails or returned, in due 
time, to their masters. The lot of the children of the lower classes was likely 
to be hard indeed since there were no facilities for compulsory education. 

In Europe the situation was substantially the same. In early Roman times 
children were sold as slaves if they could not be supported by their parents. 
During the middle ages, feudalism held in check wayward youth. When the 
Houses of Correction were established in the late sixteenth century, many 
children, now considered as delinquent, were sent to them along with dis- 
solute adults, 

The home for dependent children, or the so-called orphanage, was estab- 
lished in this country as early as 1729, in New Orleans. It was called the Ur- 
suline Orphanage. In 1790, the first orphanage under public auspices was 
opened in Charleston, South Carolina. Most of the children sent to these early 
orphanages were “problem” cases. Few were outright orphans. Later this 
movement spread and became an integral part of the country’s method of 
dealing with dependent and problem children. Institutions were founded by 
various churches, lodges, and later by labor unions. Children were sent to 
these homes by the magistrates and courts in order to thwart a more serious 
delinquent career. In short, the early history of this country shows deep con- 
cern for all types of children who were neglected, dependent, depraved, or 
delinquent. The care and treatment afforded the children in these homes was 
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likely to be regimented and pretty drab. Some homes obviously accomplished 
a good piece of constructive work but many were shoddy in treatment due to 
a serious lack of understanding the nature of the problems of their charges. 
Indenture, or placing-out, was closely integrated with institutional care. Many 
children were farmed out, either on contract or in free foster homes. Many 
received kindly treatment, but again, many were abused and thoroughly 
exploited. In early days, there was no supervision or state control over or- 
phanages, so that as we read the records of these establishments today we are 
likely to see carelessness, apathy, and gross neglect of the rights of childhood. 

The first movement to recognize the hazards of young girls on the streets 
of the large cities took shape in Philadelphia in 1800 when a group of leading 
male citizens founded the Magdalen Society to “restore to the paths of virtue 
... those unhappy females who, in an unguarded hour, have been robbed 
of their innocence.” The first efforts of this organization were directed in car- 
ing for its charges in foster homes but later an asylum was erected.* 

Thus we see that delinquency and child-care were closely intertwined dur- 
ing colonial days. Our forefathers took advantage of established methods such 
as indenture, the alms-house, foster-home, and in due time, the orphanage. 
In addition, of course, many children were remanded to the county jail where 
they mingled with adults without any segregation. 

Early complaints, not only from magistrates who were forced to send way- 
ward children to jail, but from organizations dedicated to the promotion of 
child care, were voiced against the lack of proper facilities for housing un- 
fortunate children who ran afoul of the law. In New York City, for example, 
the Society for the Prevention of Pauperism, in 1819, complained of the large 
number of children mingling with depraved adults in the Bellevue prison. 
Since children were subject to the same penal codes as adults, many were 
convicted in criminal courts and sentenced to jail. It is true, however, that all 
through our early history, every effort seems to have been made by judges to 
mitigate the sentences of children, While children were convicted of grave 
charges and even sentenced to death, or to corporal or public punishments, 
there are few, if any, instances that such punishments were actually carried 
out. The worst that could happen to a child of tender years was to be re- 
manded to the common jail. 

Frequently we read of children being punished severely, but upon examina- 
tion we find that no actual punishment was carried out. For instance, it is 
alleged that a boy of 13 was hanged in New Jersey in 1828, but there is no 
evidence, so far as the writers could find, that this actually happened. Henry 
W. Thurston mentions a law passed in East Jersey in 1688 calling for the 
hanging of any child convicted of stubbornness or of cursing his elders.* But 
again, there is no evidence that any child was hanged for the crime. 


1Cf, Negley K. Teeters, They Were In Prison. Philadelphia: Winston, 1937, pp- 266-269. 
2Henry W. Thurston, Concerning Juvenile Delinquency. New York: Columbia University 


Press, 1942, p. 69. 
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There have been isolated instances of brutality toward children but they 
have not been a part of a court sentence, but rather, disciplinary punishments 
in orphanages or institutions. It would seem that we have slandered our 
ancestors unduly. This does not excuse their stern severity in child rearing or 
their attitudes toward frivolity that were a part of the prevailing mores. But 
we cannot blame them when we judge them by present-day standards. 

The establishment of Children’s Aid Societies, notably in Boston and New 
York City, following the middle of the nineteenth century, should be men- 
tioned. Perhaps the most noted organization of this type was that operated 
by Charles Loring Brace (1826-1890). Trained for the ministry, he dedicated 
his life to caring for distressed childhood. He opened lodging houses, news- 
boys’ homes, and farmed out thousands of children from the streets through- 
out the rural areas of the middle west.’ It is estimated that between 1853 and 
1879 the Society sent over 48,000 children to western and southern states. 

But it was the establishment of the Houses of Refuge in New York, Boston, 
and Philadelphia that set the stage for institutional treatment of the delin- 
quent child in his country. It is these institutions that represent the direct pro- 
genitor of the modern state reform school and thus it is important that we 
devote some space to their development. 

The first House of Refuge was established in New York City in 1824, 
through the efforts of a “child-saving” organization known as The Society 
for the Reformation of Juvenile Delinquents. This organization had previ- 
ously been known as the Society for the Prevention of Pauperism but in 1823 
it changed its name. One of the leaders in this society was the Quaker, John 
Griscom, a prominent educator. He had toured Europe, where he had become 
acquainted with the educational philosophy of Johann Heinrich Pestalozzi 
(1746-1827) who had established a school in Switzerland at Hofwyl. Pesta- 
lozzi and his successor, Emanuel yon Fellenberg, were not necessarily con- 
cerned with delinquency, but their concepts of child rearing were outstand- 
ing. Griscom was impressed and upon his return, suggested that an institution 
be founded to care for neglected children. Thus the first House of Refuge 
was created. 

Similar movements had begun many years earlier in England and on the 
Continent. As early as 1788 the Philanthropic Society of London carried on 
work in juvenile delinquency, stimulated by the inspiration of the great prison 
reformer, John Howard, This society, struck by the large number of street 
urchins who came from depraved homes, or no homes at all, opened three 
small cottages to care for their charges. These early reformers thought in 
terms of the family system of child care and used agriculture as the means 
of rehabilitating delinquent and depraved children. This institution is notable 
since it was the direct forerunner of the later cottage type children’s institu- 
tion. Later, in 1817, the magistrates of Warwickshire established a home for 
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juvenile delinquents at Sheldon-on-Dunsmore, near Birmingham. From then 
on, Britain opened many schools for delinquent children, culminating in the 
so-called Ragged Schools of the 1840s.* 

On the Continent pioneering experiments were under way at an early date, 
especially in Germany. Johann Daniel Falk (1768-1826) founded a school 
at Weimar in 1813, although August Hermann Francke (1663-1727) had 
opened a school at Halle as early as 1695. But perhaps the most famous of 
them all was the Rauhe Haus at Horn, near Hamburg, opened in 1833, op- 
erated by Dr. Johann Wichern, and supervised by the Inner Mission of the 
Lutheran Church. As Enoch Wines, noted American authority on child- 
saving institutions, said: “The fundamental idea of Rauhe Haus is that of 
the family; and it is the mother of all those child-saving institutions . . . that 
have since been organized on the family plan.”* It was this Rauhe Haus that 
later influenced Frédéric Auguste Demetz, the French. jurist, whose name is 
linked with his famous institution, established in 1842 at Mettray. We shall 
discuss this institution in more detail below. 

Returning to America, we stated that the New York House of Refuge 
opened January 1, 1825. It occupied a site where Madison Square is today and 
consisted of a bleak barracks formerly used by soldiers, The first children to 
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The First House of Refuge—1825. New York City. 
become inmates were gathered from the city streets, six boys and three girls. 


The founders envisaged this institution as a “prison, manufactory and school.” 
The Rev. John Stanford spoke thus to the little waifs on the opening day: 


You are to look at these walls which surround the building, not so much as 
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a prison, but as an hospitable dwelling, in which you enjoy comfort and safety 
from those who once led you astray. And, may I venture to say, that in all 
probability, this is the best home many of you ever enjoyed. You have no need 
for me to tell you, that the consideration of all these favors should stimulate 
you to submission, industry and gratitude. You are placed here for punish- 
ment, as to protect your moral improvement.® 

In 1839 the New York institution gave up its barracks and moved to a site 
now occupied by Bellevue Hospital; and in 1854 moved to Randall’s Island. 
In 1932, when the New York State Vocational Institution was established at 
West Coxsackie, the House of Refuge was merged with it and came under 
the jurisdiction of the State Department of Correction. Up to this date, this 
institution has cared for some 35,000 boys and 5,000 girls. 

The second House of Refuge, known as the House of Reformation, was 
opened in Boston in 1826 and the third in Philadelphia in 1828, These three 
institutions were semi-public, as they were originally financed through private 
subscriptions and had their own Board of Managers. It was not until 1847 that 
a strictly public institution for juvenile delinquents was founded, that in Mas- 
sachusetts, at Westborough. Since 1884, it has been called the Lyman School 
for Boys. 

The Philadelphia House of Refuge grew out of the deep concern of some 
citizens for young vagrants, expressed as early as 1823. Conferences with the 
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The Philadelphia House of Refuge, 1828. An example of the gloomy, 
prison-like institutions for juvenile delinquents. 


guardians of the poor followed, with recommendations calling for a “suitable 
place for the reception of all minors taken up by the watchmen . . . strolling 
the streets without homes, who are now committed to the common prisons.” 
Nothing resulted from this, but in 1826, the Society of Women Friends, who 
were engaged in visiting women in the Arch Street Prison, offered to “assist 
in the management of a House of Refuge for Juvenile Offenders should such 
an establishment be formed.” This project was eventually carried through 
and in 1828 the House of Refuge was established. 

In 1850 new buildings for Negro children were erected at some distance 
from the center of the city, and by 1872 separate schools for white boys and 
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girls were erected on adjoining ground. At the turn of the century, the boys’ 
department moved to the country and became known as Glen Mills School. 
Later the Girls’ department established itself among the rolling hills of Dela- 
ware County, at Darlington, about two miles from the boys’ school. Today it 
is known as Sleighton Farms and ranks among the best of its kind in the 
country. 


THE PHILOSOPHY OF THE EARLY HOUSES OF REFUGE 


Some of these early Houses of Refuge were little more than prisons for 
juveniles, despite the glowing language used in the reports. In neither archi- 
tecture nor administration did they differ much from the conventional prison, 
except the Boston institution. In it, in 1831, the French commissioners, de 
Beaumont and de Tocqueville, discovered the existence of a crude but real 
system of classification, promotion, and inmate self-government. The first 
superintendent of this school, the Rev. E. M. P. Wells, set down as one of his 
first rules that no boy should be required to give information of the faults of 
another. 

The system of classification, evolved by Wells, attracted the French students 
who wrote glowingly of its administrative policy. The system called for what 
the superintendent labeled Mal Grades with graduated penalties and Bon 
Grades with graduated rewards. There was no corporal punishment. The 
penalties and privileges devised by Wells show that a man of vision had 
given considerable thought to the problems of discipline, reformation, and 
classification in an age when such matters simply were not discussed. 

The New York City House of Refuge was in charge of Joseph Curtis, an 
educator of children who subordinated system to personality as a method of 
education. He chose by far the harder method, but the one offering the possi- 
bility of rich rewards. He aimed to develop the individuality of the child, 
bring out his powers of self-expression. He believed in the development of 
character rather than routine. Progressive though he was, he was a stern dis- 
ciplinarian. While at the table, the children “must be silent, holding up a hand 
if they wanted water, a thumb for vinegar, three fingers for bread, and one 
finger for salt.” Curtis remained only one year. The chief characteristic of 
his brief management was the tendency of the children to escape. Judged by 
modern standards of child care, this is no indictment of Curtis. He insisted 
before his managers that an educational institution could not be managed like 
a factory. 

He was succeeded by N. C. Hart, a successful high-school teacher, who was 
amiable and a good organizer and administrator. He developed a code of 
rules and a system of grades and merit badges that afforded the children some 
incentive for diligence and good conduct. He made the establishment quite 
successful in child training, helped by the close interest of the board of mana- 
gers and the special attention of the ladies’ committee to the education of the 
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girls. The new regime devoted less time to school and more to work. The 
children worked eight hours a day making brass nails, cane seats for chairs, 
whipstocks, weaving and willow working (covers for bottles and demijohns), 
and shoemaking. 

The first superintendent of the Philadelphia House of Refuge was Dr. John 
M. Keagy (1795-1837) an ardent disciple of Pestalozzi. He remained there 
only a year and was succeeded by Edwin Young. De Beaumont and de 
Tocqueville, who visited the school, found nothing to indicate lack of vision 
or repressive measures, but they were not impressed by the New York and 
Philadelphia schools as they had been in Boston. 

We have little data to form an opinion concerning the success of these early 
institutions. There were few, if any, follow up studies of their discharged 
children, The French commissioners record the following, which accounts for 
all the children who had left the New York House of Refuge from its opening 
to 1833, a period of nine years: 


Of 427 male juvenile offenders sent back into society, 85 have conducted 
themselves well, and the conduct of 41 has been excellent; of 34 the informa- 
tion has been bad, and of 24 very bad; of 37 among them the information is 
doubtful; of 24 rather good than otherwise, and of 14 rather bad than good, 

OF 86 girls who have returned into society, 37 have conducted themselves 
well; 11 in an excellent manner; 22 bad, and 16 very bad; the information 
concerning 10 is doubtful; 3 seem to have conducted themselves rather well; 


and 3 rather bad than otherwise. Thus of 513 children who have returned 


from the house of refuge into society more than 200 have been saved from 
infallible ruin.’ 


This institution farmed out some of its children to rural areas, since it is 
recorded that in 1828 eight boys were sent to Ohio. The superintendent wrote 
in his journal: “We saw the eight boys for Ohio start in good spirits. . . . It 
excited considerable good feeling to see so many little fellows bound for such 


a good and suitable place from the house of refuge, among the Passengers on 
board the steamer.”® 


THE COTTAGE OR FAMILY TYPE OF INSTITUTION 


The more modern method of handling delinquents in the cottage or family 
arrangement was largely due to the French publicist and reformer, Frédéric 
Auguste Demetz (1796-1873). Looking at the problem of delinquency with the 
eyes of a judge, Demetz was shocked that minors were kept in regular jails. Re- 
nouncing his judgeship, he set out on a trip through Europe seeking a model 
for an agricultural colony to reclaim delinquent youth. As we stated earlier, 

8 Source: Homer Folks, The Care of Destitute, 
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he was much impressed with the “family” school at Dr. Wichern’s Rauhe 
Haus. Returning home, he founded a small Société Paternelle for the purpose 
of enlisting support for his movement. This was in 1839. He was immediately 
aided by the wealthy landowner, Vicomte de Bretignières de Courteilles of 
Touraine, who gave land for the famous school at Mettray, near Tours. Prog- 
ress was rapid, under the enthusiastic leadership of the humanitarian Demetz 
and the generosity of Vicomte de Courteilles. By 1840 the first house was 
ready and capable teachers employed. Nine children, carefully selected from 
the prison at Frontrevault, made up the nucleus of the school. By may, 1841, 
six houses were completed and a chapel nearly finished. Believing in agricul- 
ture as reformative treatment, Demetz adopted as a motto for his school, “the 
moralization of youth by the cultivation of the soil.” 

The program was arduous. Demetz believed in hard work on the farm. 
He and his directors aimed to send their charges to bed tired, without so 
much as an evening romp. The boys were grouped according to their dis- 
position and character and placed in separate cottages under special masters. 
Each family was distinct and had no connection with the others except at 
work, recreation, and divine services. The cottages were three storied. On the 

round floor was the work shop; on the first, the dining-room, school, and 
part of the dormitories; on the second floor, more dormitories. 


Agricultural Colony at Mettray, France. First cottage-style institution. 


There was also a form of self-government. The boys selected two monitors, 
or frères ainés (older brothers) monthly, who worked out the system of re- 
wards and disciplines with the pére (father) or house monitor. The regime 
was military in nature, which no doubt paved the way for this type of dis- 
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cipline being adopted in so many schools in both France and America. While 
the Mettray experiment met with almost universal favor, it had its critics. 
For example, Prince Peter Kropotkin, the Russian humanitarian, described 
the system as most cruelly severe, and the French reformatories generally as 
most demoralizing to children. Another criticism of the reformatory at Met- 
tray was that the boys were intimidated by the constant threat that if they did 
not behave they would be returned to the penitentiary. The Mettray system 
was also attacked because of its great cost. To these critics, however, Demetz 
answered: “Reform as cheaply as you can, but—REFORM.” 

This system spread to America and took root in the institution for girls at 
Lancaster, Massachusetts, in 1854, and at the state reform school for boys at 
Lancaster, Ohio, in 1858. It is merely a coincidence that these two schools were 
established in towns of the same name. 

In the Ohio institution, the first cottages were large log cabins, capable of 
housing 40 boys and their custodians, who were known as “Elder Brothers.” 
Each cottage or family was named for a river. Every effort was made to elimi- 
nate the characteristics of a prison, although the regime, like that at Mettray, 
was severe. The inmates worked eight and one-half hours on the farm each 
day except Sunday. On this day their time was taken up with many religious 
services, “moral review of the week,” and “a walk on the farm.” Attempts to 
escape subjected the guilty ones to “degradation and to confinement in a dark 
cell for two weeks, or to expulsion and transfer to the penitentiary.” 

From the beginning, children were sentenced to these early Houses of 
Refuge on the indeterminate plan, that is, the institutions had jurisdiction 
over them until they were of age. A definite program which, it was hoped, 
would result in “reformation,” was installed. Many homeless children were 
farmed out as indentured servants, with a thin veneer of supervision exercised 
over the foster home or the child. Theoretically, the institution maintained 
this supervision until the legal age was reached. Because of this ruling, many 
magistrates of Philadelphia, at least, felt that a short jail sentence in an adult 
county jail was far better for the child than a prolonged experience in the 
House of Refuge. 

We might describe the first state of these children’s institutions as the era 
of prisonlike structures with an extremely repressive program. The second 
phase was that in which institutions were erected in the country, with the 
cottage or family plan featured. A number of pioneer experiments in inmate 
self-government became fashionable during the latter part of the last century 
and the early part of this one, the most famous of which was the privately 
operated George Junior Republic at Freeville, New York. 

The program and philosophy underlying the state reform schools today are 
fundamentally the same. The superintendent and often the staff officers are 


college graduates, with some training in psychology and sociology, or in 


education. The atmosphere is generally wholesome, at least so it appears to 
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outsiders, and the staff seem to be sympathetic, especially if the children con- 
form. There is a tendency, however, in some of the more “progressive” schools 
to gear the responsibilities of the young inmates too high considering the 
inadequate training they have had prior to admission and the more or less 
inferior homes they came from before sentence. 

While the training in some schools is on a high level, the real problem pre- 
sents itself in administration and aftercare of the paroled youngsters. There 
is generally a parole plan handled by trained workers that insures supervision, 
but there is a tendency to expect too much from the parolee. It is assumed 
that the training afforded in the school will carry over into the community 
experience of the child. This is not often true. Another criticism may be made 
against the reform school, even of the best type. Despite wishful thinking of 
the administration that their particular school is an educational rather than a 
reform school, there is a definite stigma attached to those who have been 
paroled from them. Such a school is still a prison in the eyes of the public, 
especially in the neighborhoods from which these children come. 

Perhaps the most important administrative and rehabilitative innovation 
connected with the later cottage-type of institution has been the attempt to 
place each cottage in charge of so-called “cottage parents” —house fathers and 
house mothers—usually a man and his wife. These cottage parents are sup- 
posed toasupply the affection, sympathy, counsel, and guidance that parents of 
delinquent children all too often fail to supply. The idea is an admirable one 
and it has worked out well in some cases. The main difficulty has been the 
practical one of finding well qualified personnel willing to work for the 
modest salary such posts ordinarily pay—only around $1,750 to $2,250 per 
couple. The problem has been still further complicated since 1938 by legisla- 
tion limiting the weekly working period to 40 or 48 hours. This has tended 
to render impracticable the cottage-parent type of supervision that has usually 
operated on a formal 24-hour schedule for seven days a week. So, there has 
been a tendency to hire specially trained personnel to work on shifts. This 
has not reduced efficiency, but it has greatly increased operating expenses. All 
too frequently, the new conditions have led to inadequate cottage supervision. 


PLANNING, DESIGNING, AND BUILDING 
FOR JUVENILE DELINQUENTS 


Before we appraise the reform school as a means of rehabilitating delin- 
quents it is of considerable importance that we describe the physical plant 
maintained in the past and point out the modern trends in architectural de- 
sign. One of the main criticisms of the many institutions for children has 
been their run-down condition, fire-trap construction, and original careless 
planning. 

The physical plants may be characterized by four stages. The first shows 
that they were little more than prisons. Both the New York and Philadelphia 
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Houses of Refuge had walls around them. The second stage was the true 
House of Refuge, which was a large, multi-storied, grim structure. The third 
was represented by the large cottage-type of institution, several stories high— 
cottages only by courtesy of penological jargon. They housed more inmates 
than could in any sense be regarded as a natural family group. The fourth 
stage is that of small cottage buildings. usually of one story, and housing no 


The Second House of Refuge, Philadelphia, about 1875. Barrack type build- 
ing generally used for juvenile delinquents, 1850-1900. 


more children than can be treated in a quasi-family type of grouping and 
supervision. 

A recent and excellent up-to-date small, single-story type of institution is 
the New York Training School for Boys at Warwick. Although, perhaps, not 
perfect in all respects, this institution is about as satisfactory as any that has 
been built in the last two decades. This architectural evolution reflects the 
physical basis of the gradual change from brutal punishment to concentration 
on rehabilitation in the program of these institutions. 

Since it was the Federal Bureau of Prisons that has long sensed the need 
for constructive planning of physical plants for penal institutions, ranging 
from the maximum-security prison to children’s institutions and houses of 
detention, we shall discuss here the plans of the Bureau for a new training 
school for children. What follows represents the trend in good construction 
based on years of experience in the correctional and penal field. 

The Federal Bureau of Prisons does not maintain a satisfactory institution 
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for juveniles convicted under federal laws and in federal courts. Those de- 
linquents drawn from the eastern part of the country are housed in an archaic 
plant located in Washington, D.C., and known as the National Training 
School for Boys. Opened in 1875 to care for delinquent boys from the District 
of Columbia, it was turned over to the Federal Bureau in 1939. It is physically 
unsuitable, however, for the operation of an enlightened program. The other 
main federal institution for delinquents is at Englewood, Colorado, near Den- 
ver, but as this establishment was originally built for medium-custody adult 
offenders, it is not suitable for a juvenile program, although the plant is mag- 
nificent. The bureau also maintains a camp at Natural Bridge, Virginia, an 
annex of the National Training School. 

The urgent need for a suitable institution for juvenile delinquents convicted 
in the federal courts has prompted planning of such an institution, although 
thus far there are no funds available. The result is that the Bureau has drawn 
up a plan for a new Federal Juvenile Center that represents the latest design 
for a juvenile institution—that is, within the limits of the funds likely to be 


Model Juvenile Detention Home, Designed by Federal Bureau of Prisons. 


appropriated for such an institution by either the federal government or a 
state. With more money, for example, single rooms for the children would be 
installed rather than the open dormitory provided in the present plans, since 
it is generally agreed that each child should have his own room. Because of 
the extreme importance of designing and building adequate institutional 
plants for juvenile delinquents we take the space to incorporate excerpts from 
the description of the proposed institution.” 

This proposed new Federal Juvenile Center is designed for a normal capa- 
city of 580 boys. The housing consists of nine dormitory cottages for 48 boys 


10 Chapter IX, Handbook of Correctional Institutions, Design, and Construction, Federal 
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each; two honor cottages, each having 28 separate rooms; an admission sec- 
tion with 56 separate rooms, in which newcomers will be detained for 30 days 
during the period of adjustment to the institution, a treatment section of 36 
rooms for boys who do not readily adapt themselves to life in the general 
inmate population; and a hospital unit for 24 patients. 

The dormitory and honor cottages and the chapel are all located on one 
side of the axial mall bisecting the oval shaped road, within which all of the 
institutional buildings are grouped. On the opposite side, near the entrance, 
is the two-story building for the business administration staff, while behind 
this is another two-story building containing offices for the inmate treatment 
staff, the hospital, and the treatment and admission housing quarters. A sepa- 
rate play-field for boys in the admission and treatment sections is placed be- 
hind this building. Beyond this, in the center, is a large one-story building 
containing the main dining hall for the boys, a smaller one for the staff, the 
kitchen serving both, a commissary or canteen, where the boys may buy candy 
and other small items, with the warehouse abutting these facilities at the rear. 
The main rectangle of the warehouse is two stories high; a one-story shed is 
attached for storage of lumber, pipe, etc. The commissary is located in the 
half-oval bulge of the warehouse. 

Still further to the right, and closely connected for functional reasons, are 
the school and library, the auditorium, the gymnasium, with a swimming 
pool below, and the vocational training and plant maintenance shops. Behind 
this group are located the laundry, a storage garage, the power plant, and a 
water tower. 

This concentration of the school, library, auditorium, and gymnasium fa- 
cilities in a group of connected buildings provides a community center for the 
institution in which many of the facilities will be in use as many as 16 hours 
a day. 

Across the oval from the entrance is an athletic field designed for football, 
baseball, track, and other sports. Small games play areas have been planned 
immediately adjacent to all of the cottages. 

The arrangement of these units in relation to each other is not a haphazard 
grouping of the necessary facilities, but follows a definite plan of functional 
interrelationship, designed for economy of construction, ready movement of 
children and supplies, ease of supervision, and the greatest facility in the op- 
eration of the institution. For example, the dining facilities for both inmates 
and staff are located as centrally as possible with respect to all other units. The 
hospital, treatment, and admission units, and the custodial and administration 
staff quarters are placed as close as possible to the dining room; first, so that 
either the boys in these units can be brought easily to the dining room, or 
when necessary, the food can be readily brought to them in their quarters; 
and secondly, for the greater convenience of the administrative and super- 

visory staffs. 


The hospital, the kitchen. an] laundry are placed as near as practicable to 


Disposition of Children’s Cases 615 


the powerhouse because they are large and year-round consumers of heat and 
power, and a central heating plant is planned to heat all the buildings. 

The administration building is placed at the entrance of the institution, thus 
being located near the kitchen, the warehouse, and the receiving unit for the 
boys. This will facilitate supervision of materials received, incoming boys, and 
visitors. This building includes lockers and an off-duty lounge for the super- 
visory force. 

The chapel, with a capacity of 310—believed sufficient to accommodate the 
largest anticipated single religious group—is centrally located at the end of 
the secondary mall in the center of the housing sector. This is done for both 
practical and esthetic reasons. The auditorium, school, library, gymnasium, 
and shops are also placed adjacent to the housing quarters. 

This grouping of the housing units in relation to each other is significant, 
in that it makes clear how they can be pleasingly arranged. to have good 
natural light and air and an attractive entrance vista, and also tie in with the 
essential buildings to make a coherent plan. 

As was pointed out above, there will be nine dormitory cottages, each hous- 
ing 48 boys. These buildings are of one-story construction and provide two 
dormitory units of 24 beds each. It is recognized that separate rooms would 
be preferable, but it is believed that public opinion would not support the 
appropriations necessary to make this possible. There is a large living room 
planned for each cottage, two glassed-in quiet rooms for reading and hobbies, 
and a large so-called rumpus room, with provision for a single basket-ball 
basket, ping-pong table, shuffle board courts, and the like. These indoor 
rumpus rooms have been found very helpful in the recreational program as a 
supplement to the outdoor athletic field and playgrounds. The two honor 
cottages are also of one-story construction, and are designed for pre-release 
housing and training. They are divided into two separate living units of 14 
boys each, having in common only the rumpus room. In the honor cottages 
each inmate has a separate room. 

The success the Federal Bureau has had in operating the Natural Bridge 
Camp for boys is encouraging the Bureau to make greater use of camps, par- 
ticularly as pre-release units or places for specially selected boys who present 
slight custody risks and good prospects for rehabilitation. The state of Cali- 
fornia has been especially notable for its extensive use of camps for juvenile 
delinquents, the climate being favorable to this expedient. It seems likely that 
in the future we shall have more camps for juvenile delinquents and fewer 
barracks, where the physical conditions facilitate the use of camps. 

The success of the juvenile probation movement also forecasts a time when 
the majority of juveniles will be handled outside of any institution. 

The Federal Bureau has also given much attention to designing Detention 
Homes for juveniles in which they may be housed while awaiting or under- 
going examination, trial, or other disposition of their cases. The juvenile 
detention home answers a real need that has all too often been entirely over- 
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looked, even by enlightened practical penologists and social workers. It has 
been the usual practice to throw children between 7 and 17, who are accused 
of crime, into the county jail, along with drunkards, degenerates, and hard- 
ened criminals. Such procedure is a national scandal, and the detention home 
for juveniles is the only logical solution of the problem. 

To meet this need, the Federal Bureau has worked out plans for detention 
homes to accommodate 15, 25, 50, and 100 inmates. This range will take care 
of the needs of almost any type of community. The inmates will be housed 
in cottages roughly resembling those designed for the Federal Juvenile Cen- 
ter, but they differ in having no large dormitories. The inmates will be housed 
in small dormitories and single rooms. Due to the nature of the inmates and 
their probable shorter period of residence, less stress is laid on custody and 
rehabilitation than in the Juvenile Center and more on features and facilities 
related to humane reception, housing, and investigation. These detention 
homes are planned to provide temporary home life for children not yet ad- 
judged guilty of any crime. Nevertheless, there are adequate, if limited, fa- 
cilities provided for education, recreation, and simple industries. States and 
local units that have not yet provided detention homes for children, and few 
have, will find these federal plans of great interest and practical value. The 
picture herewith shown portrays the architect’s perspective of a juvenile de- 
tention home for 50 inmates. 


AN EVALUATION OF STATE REFORM SCHOOLS 


The general public, motivated as it is by mid-Victorian concepts of mor- 
ality, feels that delinquent children should be subjected to an institutional 
experience. It has little knowledge of the harm done to youngsters in most 
of our state reform schools. Visitors to these schools are struck with their 
apparently comfortable and wholesome appearance, surrounded in many in- 
stances by foliage, trees and flowers, and neat cottages. The children seem to 
look well and happy. And staff officers are kind but firm. There are sports 
and amusements, many more than the average inmate ever experienced at 
home. 

But to those who know the reform school, the routine is monotonous, and 
the life abnormal and stultifying. The discipline is severe and, in all too many 
establishments, downright cruel and sadistic. Absconding, or running away, 
is a heinous offense calling for severe punishment, either in solitary confine- 
ment for a long period on a low diet, or flogging. Many a homesick boy or 
girl has found that it does not pay to walk away from these beautiful cam- 
puses. In short, what we see in the typical reform school in this country is. a 
more or less severe congregate prison for children. 

Children are sex-starved, especially the older adolescents of both sexes, and 
more particularly the girls. Since most of the girls are put away by the court 
for sexual irregularity at the most critical age of their lives, it seems little 
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short of insane to deny them wholesome companionship of the opposite sex. 
If sex is a problem, it will never be solved by locking girls up in a penal in- 
stitution. In boys’ institutions may be found many who are there only because 
they did not like school—but we can never solve truancy by locking up a boy 
in such a place. Truancy is symptomatic of something that needs to be in- 
vestigated, sometimes by a psychiatrist. In short, it is possible that investiga- 
tion at the time of arrest or detention and a sympathetic probation program 
might keep thousands of youngsters from these correctional institutions, some 
of which are nothing but crime-breeding factories. 

This criticism is made despite the good that is done here and there by some 
of the more progressive schools. As the adult prison is an anachronism and a 
failure, so is the juvenile reform school. There may be some children who 
should be sent to these places, but as penal science expands, employing child- 
guidance clinics, psychiatric services, the techniques of well-trained social 
case workers, and the knowledge and application of medical science, it will be 
difficult to find a child who will respond better in an institution than in his 
own or a foster home. The child must be treated where he is found, if that is 
possible. If the home is definitely depraved, there are other homes ready to 
receive him. If a child is merely practicing the mores of his neighborhood that 
are acceptable to his parents, it is the duty of the trained worker to find some 
plan that is applicable to the situation, rather than to pull him away from his 
family and send him to a school with a stigma attached to it. 

This point of view probably is not shared by many workers in the field, but 
it is high time that we re-appraise our concepts of delinquency and modify 
our philosophy of punishment. Millions of dollars are annually poured into 
our institutions while money is handed out in small driblets to our probation 
departments. More and better trained probation officers, with a much wider 
and more extensive use of this service, is the answer to the problem of juvenile 
delinquency. 

The Osborne Association of New York has surveyed many of the juvenile 
institutions of the country in recent years. Here and there a few have merited 
some favorable comment, but the vast majority were found mediocre, and 
many were downright repressive and inhuman in their program of treatment. 
Here we find political domination, there we find old fire-traps used for build- 
ings; in this school we see a lack of many of the comforts and ordinary de- 
cencies we might expect where the care of children is the main objective; in 
that school we come upon untrained personnel with an attitude respecting 
their job bordering on that of the average prison guard. One cannot help 
feeling, after reading the reports of this fact-finding organization over the 
years, that reform school treatment is futile for delinquent boys and girls.” 


11 The reader is referred to these Handbooks of American Institutions for Delinquents, First 
edition, Vols. I, 1938; I, 1940; III, 1940; IV, 1943. This latest report sets up desirable standards 


for juvenile training schools. 


+ 
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Aside from the Osborne Association reports we learn of the conditions in 
state reform schools from investigations made by some legal body after some 
scandal or serious irregularity has been brought to light, such as those at the 
Fred C. Nelles school at Whittier, California, in 1940 when a Mexican boy 


Stonewall Jackson Training School, Concord, N. C. Shows large multi- 
storied cottage stage of institution. 


was found hanging from a pipe in his punishment cell; at the Eldora, Iowa 
boys’ school in 1945; the Ferris School for Boys at Wilmington, Delaware, in 
1946, or at the Pennsylvania Training School for Boys at Morganza, near 
Pittsburgh. 

Then, too, we periodically read in the press of trouble in an occasional 
school where resentment seethes below the surface and suddenly breaks out 
and gains publicity. Such has been the case at St. Charles, Ilinois, a notori- 
ously bad school for delinquent boys, or a recurrence of some irregularity at 
the Ohio Boys’ School at Lancaster, which has been under investigation 
through the years on five separate occasions. 

The more recent investigations of many of these schools by Albert Deutsch 
is pertinent here, since he merely substantiated what is well known by many 
penologists but not so well understood by the public. Prefacing his descrip- 
tion of ten schools visited he writes: 
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The facts as I found them, shock me profoundly. They add up to a black 
record of human tragedy, of social and economic waste, of gross brutality, 
crass stupidity, totalitarian regimentation, and a corroding monotony even 
deadlier for children’s personalities than physical violence.’* 


Let us look at some of the criticisms made by Mr. Deutsch of specific schools 
in 1948. At the Illinois State Training School for Boys at St. Charles, where 


Fred C. Nelles School, Whittier, California. Shows present-day one-story 


cottage plan. 

officially prohibited, “many a boy has had his ear 
drums broken in beatings.” ‘The water cure, euphonically referred to as “hy- 
dro-therapy” is a punishment meted out to trouble makers in the disciplinary 
cottage. The boy is stripped naked and subjected to a 75 pound stream of 
water played on him from a fire hose. At the Indiana State Training School 
at Plainfield, boys were required to wax floors “moving backwards as a 
punishment, as well as “duck walking,” by which a boy is forced to grasp 


corporal punishment is 


Companion, March 1948, pp. 30 ff. 


«Js this Reform?”, Woman's Home 
tished his Sce Our Rejected Children. Boston: 


12 Albert Deutsch, 
s findings in book form. 


Later Mr. Deutsch published his 
Little, Brown, 1950- 
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his ankles with his hands and waddle across the room. At the Ohio Industrial 
School for Boys at Lancaster, the inmates wore misfit oversize shoes, outworn 
prison-made clothing that made them look like scarecrows, and were fed 
unpalatable food in silence. During the meal the boys undergoing punish- 
ment stood in the dining room with their backs to the wall. Whippings are 
one of the punishments at the Lancaster school and are officially sanctioned by 
the state authorities. At the Booneville, Missouri, reform school Deutsch 
found (1) that it is a bad reform school and has been bad for many years; 
(2) its youngest inmate was nine years old and its oldest, 24 years of age; (3) 
terror stricken boys have been escaping from this school for years, with 400 
absconding during the current year of his investigation. 
Speaking of regimentation in reform schools, he writes: 


One of the shocking examples of regimentation I saw was the “toilet line” 
at the “lost privilege cottage” at the Whittier Boys School in California— 
ironically, it is named the Thomas Jefferson cottage. (Whittier) still retains 
many of the repressive features noted at the institution when two boys com- 
mitted suicide in the disciplinary cottage in 1941. 

Twenty-seven boys, arms folded, stood in three straight lines in the center 
of the.cottage lavatory facing three open toilets. The boys followed one an- 
other in rotation, each rejoining the line when finished. After each had taken 
his turn, they marched out. There were seven “toilet lines” like this daily— 
before and after each meal and before bedtime. Individual visits to the toilet 
were rarely permitted and then only under a supervisor's guard. 


In this same institution, as well as in the Preston School of Industry in the 
same state of California, Deutsch found a most bizarre habit among the in- 
mates. It is known as “rag-sniffing.” The boys sink their nostrils in rags soaked 
with gasoline or furniture polish for no other purpose than to go on a per- 
verted jag. 

We have noted earlier that aside from flogging, which is practiced almost 
universally in these reform schools, ingenious punishments are conceived. 
Many of these are diabolical and seem to have been conjured up in some 
sadistic brain. Deutsch describes many of these in his book: duck walking, 
the squats, star gazing, rice polishing, the slicks, runaway pills, and so on. 

The Attorney General’s National Conference on Prevention and Control of 
Juvenile Delinquency (1946), in its report on “Institutional Treatment,” 
makes this statement apropos cruel disciplinary techniques: 


Corporal punishment and other abuses, are still far too prevalent. Among 
the disciplinary practices in training schools that have been reported by quali- 
fied and reliable observers in recent years are the following: whipping or 
spanking with sticks, wire coat hangers, paddles, straps; striking about the 
face and head with fists and sticks; handcuffing to the bed at night; use of 
shackles and leg chains; shaving of the head; cold tubbings; “standing on the 
line” in a rigid position for hours at a time; confinement in dark cells and 
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dungeonlike basement rooms; silence rules; knee bends; a modified lockstep 
in marching formations; permitting boy monitors to discipline other boys, 
including corporal punishment. Such disciplinary abuses are completely in- 
defensible.*® 


While most of the more bizarre punishments are employed primarily in 
boys’ institutions it must not be implied that girls are freed from unique and 
fantastically cruel punishments. Girls with unusually beautiful hair some- 
times have their tresses shorn by an irate matron if they dare to run away 
or engage in incipient homosexual relationships. The cold bath is often used 
to subdue emotionally unstrung girls and dark “thinking rooms” are fre- 
quently resorted to for stubborn cases. 

One of the most unwholesome aspects of imprisonment is the prevalence 
of deviant forms of sexual behavior. Persons familiar with institutional life 
are aware of this phenomenon but there is little willingness on the part of 
authorities to face up to it. In boys’ schools the young boy, known in prison 
parlance as a punk or some other arresting name, is often the center of bitter 
enmities and-even feuds that precipitate brawls. Inmates who go foraging “for 
a girl friend” usually have a knife on their person that is sometimes used. 

Every effort is made by the administration to eliminate homosexual activity, 
which is considered by most staff officers as the most reprehensible evil con- 
fronting them. Rarely does a boy have a room of his own since most boys’ 
schools are shackled with the ubiquitous dormitory housing plan. In many 
schools the sleeping rooms are kept lighted all night, with a guard allegedly 
keeping an eagle eye on the sleeping boys. Staff officers attest to the fact that 
some boys resort to the most ingenious devices to gravitate to their “friends” 
during the night hours. The younger boys are in great demand among the 
older and more highly processed delinquents and shortly after their introduc- 
tion into the school find themselves catered to by one or more “protectors” 
who agree to fight their battles for them in return for sexual favors. Once in 
the clutches of one of these “wolves” the young boy is doomed. 

One might not, perhaps, be considered as too optimistic if he expects a 
certain change in attitude toward this vexing problem as a result of Dr. Kin- 
sey’s startling findings. A considerable, and possibly major portion of the 
male population, so he asserts, has at least some homosexual experience be- 
tween adolescence and old age. About 60 per cent of the preadolescent boys 
engage in homosexual activities. If, therefore, homosexual practices are found 
rampant in penal and correctional institutions which, due to their all-male 
character, are much more conducive to these activities than the so-called nor- 
mal free community, this phenomenon takes on a somewhat different social 


and psychological significance. 
Homosexual behavior is not restricted to boys’ institutions. It is likewise 


18 Report No. 6, pp. 36-37- 
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prevalent in girls’ schools. Many girls sent to these places are physically over- 
developed and find a situation that is almost unbearable. They easily turn to 
various forms of erotic behavior and, as in boys’ schools, debauch the more 
sensitive and feminine among their fellow inmates. Girls’ schools permit more 
freedom than their male counterparts; thus sexual laxity is more easily in- 
dulged. Friendships easily develop and soon evolve into “crushes.” The same 
subtle, beneath-the-surface struggles found in the boys’ schools are present in 
the female establishments. The more feminine younger girls are in demand 
among the more masculine and older inmates. J. L. Moreno, who has made a 
study of this behavior in a school for delinquent girls, states: 


Among the normal and tolerated forms attraction takes between adolescent 
girls there is one phase which has often allured the fantasy of poets. Soon 
after a first meeting they fall into feverish courtship of each other, vow that 
they will be friends forever, dream and plan together, confide their deepest 
secrets. This is the “crush.” 

In institutions for girls as no other outlets for the play of sexual energies 
are given, these “crushes” take on often a more active and exaggerated form. 
They are more active . . . because the homosexual current . . . dominates 
the community . . . (and because of) the greater rivalry displayed when the 
same girl is the object of several girls’ attention.’ 


Liaisons between white and Negro girls are surprisingly frequent where 


segregation is limited only to separate cottages. To quote Moreno on this 
phenomenon: 


As long as crushes occur within the white population their effect upon con- 
duct is similar to that outside in the open community. But it is different and 
without parallel in a normal environment when white girls have crushes on 
colored girls, not only as individuals, but en masse. This form of crush greatly 
outdoes in intensity, variability of attitudes, and effect upon conduct the fancy 
of a white girl for another white girl. 

This bizarre form of behavior we have rarely found to be mutual. It is a 
one-sided attraction of the white girl for the colored. The white girl goes 
through all the gestures of courtship, sends notes, makes dates, and tries to 
keep the mysterious conduct secret. As long as it lasts she is as if in a trance. 


Moreno says that the Negro girl enters this relationship as if it were a 
game, whereas it is quite serious to the white girl. The blacker the skin of 
the Negro, the more she is pursued by the white girls and the more she 
despises the courtship; also the blonder the white girl, the more successful 
will be her campaign. Says Moreno: “The colored group as a race exults in 
being for once in a superior position toward the white race. It is a big show 
for them and inflates their ego. Often the colored girl reacts like a proud, 


14J, L. Moreno, Who Shall Survive? Washington, D.C.: Nervous and Mental Disease Pub- 
lishing Co., 1934, p. 229. 
15 Idem. 
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rough fellow who accepts signs of affection but acts as if he doesn’t care for 
them.”** 

He explains that the Negro girl is accepted because she is “something 
utterly different. . . . The physical differences of the white and Negro race, 
the ‘strange’ appearance of the Negro girl compared to the white . . . (and) 
in the imagination of the white, boldness and braveness, a spontaneity of 
conduct that she envies, as well as appearing more muscular and stronger than 
herself.”'’ This same problem is discussed by the author of a revealing book 
dealing with delinquency and reform schools, Jailbait.” 

The sex problem is rarely mentioned, and almost never discussed, in con- 
ferences of superintendents of boys’ or girls’ schools—at least so that the pub- 
lic may read or hear. In the proceedings of such conferences one almost never 
sees an article written on the subject. Yet it is universal, and a problem of the 
first magnitude. 

Observations in a variety of girls’ reform schools disclose that there is no 
universal policy of dealing with the sex problem. Some administrators frown 
on crushes and make futile attempts to stamp them out, separating girls and 
scrutinizing their daily habits carefully. In other institutions flirtations are not 
repressed, but when behavior begins to be “serious,” tasks are changed and 
obstructions tactfully placed so that the participants find it discouraging to 
carry on any longer. 

Some administrators foster the conviction that a rigorous program of work, 
physical education, and constant surveillance will stamp out this institutional 
curse. No doubt such a program does reduce it, but so long as boys and girls 
possessing plenty of animal activity are segregated according to sex, there will 
remain a fertile field for homosexual tendencies. The only solution is the 
abolition-of the conditions that foster such behavior. This would unquestion- 
ably involve the practice of permitting inmates some opportunity of normal 
sex contact. Provisions for the entertainment of visitors of the opposite sex 
might be provided as a part of the school program. More frequent furloughs 
home would also be helpful. Society, through its penal program, deliberately 
discourages the traditionally normal mechanisms of sex and deliberately en- 
courages various forms of sexual aberration. The need for study is obvious. 
It seems odd that so few articles on this subject are available in the profes- 
sional journals. Nor can we find any mentioned in the excellent Cabot bibli- 
ography, which deals with books and articles written in the field of juvenile 
delinquency. 

The problem of personnel in reform schools represents another serious 
difficulty. While the staff officers in boys’ schools may lead a reasonably nor- 
mal life so far as having families living in the vicinity of the institutions, 
unmarried women in the girls’ schools are not so fortunate. They usually 


16 Idem. 
17 Ibid., p. 231. 
18 William Bernard, Jailbait. New York: Greenberg, 1949, pp. 166-167. 
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live on the grounds which, all too frequently, are long distances from metro- 
politan areas with their cultural advantages. Thus their lives tend to be stulti- 
fying. Young college women who accept a post in a girls’ school stay but a 
short time. They marry or seek greener pastures in the fields of social work 
or teaching. 

If reform schools expect to attract capable personnel they must revise their 
salary scale and go to great lengths to permit staff members to get away at 
frequent intervals for relaxation and recuperation in order to ward off the 
deadening institutionalization that develops in even the most progressive in- 
stitutions. Provisions for tenure, promotion, and pensioning should be made 
in the light of the best modern institutional procedure and not at the caprice 
of an arrogant or crotchety superintendent. Courses of study should be pro- 
vided and periodical leaves of absence be mandatory, with the state providing 
some financial assistance in such ventures. In those institutions that still at- 
tempt to provide “house parents”—that is, married couples for the various 
cottages, some adjustment to the modern philosophy of the 4o-hour week 
must be made. In short, every effort should be made to increase the morale 
of the staff members. The practice of permitting only the superintendent, for 
example, to attend conferences at state expense should be modified so that an 
opportunity is given to other staff officers to share in the fruitful discussion 
and “good times” of the traditional periodic conventions. 

In 1946 there were approximately 166 schools under public auspices in this 
country serving delinquent children. Of these, 115 were state and national 
schools and 51 were county and municipal institutions. During that year, the 
state and national institutions cared for an average of nearly 22,000 children, 
of which approximately 16,000 were boys and 6,000 girls. Taking into con- 
sideration the county and municipal institutions as well.as the fairly large 
number of private or semi-official schools, the total average population has 
been estimated to exceed 30,000.*° 

The expense of operating children’s reform schools is also worthy of some 
comment. The annual cost is from $500 to $2,400 per annum per child. Yet, 
if reformation resulted, there would be no criticism of financial outlay. Pro- 
bation costs much less. 

In some states, it costs more to keep girls than boys; in other states, the 
reverse is true. For example, in New Jersey in 1945, the per capita cost at the 
girls’ school at Trenton was $576.83; at the Boys’ School at Jamesburg, $746.09. 
In Massachusetts, for the same year, the boys also cost more than the girls. 
But in California, the girls cost more than the boys.” 


18 Social Work Year Book, 1949, p. 282. z 

20 The last per capita figures for all children’s institutions were published in “State and 
National Correctional Schools,” American Prison Association, 1945. The latest bulletin, pub- 
lished in 1950, does not include per capita costs. However, it would be safe to double those 
figures reported for the year 1945. 
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Let us close this analysis of state reform schools by quoting again from 
Albert Deutsch; these remarks were made before the American Prison Asso- 
ciation: 


Ugly practices are hidden behind slick modern phrases; I found cellblocks 
referred to as “lost privilege cottages,” caretakers and custodians called “cot- 
tage parents,” a mass juvenile prison regimen referred to as “individualized 
treatment,” isolation cells called “meditation rooms” kitchen drudgery and 
other forms of industrial exploitation of child labor called “vocational rehabili- 
tation,” and whips and paddles as “tools of control.”* 


What is needed apparently is a public crusade of education and exposure 
against such brutality administered in the name of rehabilitation. 


OTHER TYPES OF INSTITUTIONS FOR DELINQUENTS 


The overall picture of state reform schools in this country is not a pretty 
one. These are publicly supported institutions, and, while administrators 
deserve considerable censure for their backward condition, much of the blame 
can be laid to penny-pinching legislators who do not understand what is 
necessary in dealing with problem children. Other types of institutions to 
which children are remanded by the courts are privately operated, some by 
churches, lodges, or by boards of education, the latter primarily in our larger 
cities. 

We are all familiar with the work done by Father Flanagan’s Boys Town 
in Nebraska, the George Junior Republic, opened at the turn of the century 
by William Reuben George, at Freeville, New York, Children’s Village, at 
Dobbs Ferry, New York, and the Wiltwyck School, near Poughkeepsie, New 
York. Another school, operated on the county level, is at Ormsby Village, 
near Louisville, Kentucky. 

The George Junior Republic was founded by William Reuben George in 
1896, and because of its unique character has served as a model for other 
private schools for dependent and troubled boys. The main feature of this 
school is its emphasis on training for citizenship. The school is called a repub- 
lic and the inmates are citizens. The attempt is made to operate along demo- 
cratic lines with a large element of self-government. In 1908 the National 
‘Association of Junior Republics was organized so that today there are many 
schools operating along the lines conceived by William George. 

Another semi-private school for boys that is renowned is known as Chil- 
dren’s Village, located at Dobbs Ferry, New York. The objectives of this 
school are stated as follows: (1) the reclamation of the boys; (2) continuous 
experimentation in the field of juvenile maladjustment; and (3) placing at 
the disposal of schools and social agencies the results of studies made at the 
village. Boys are committed to Children’s Village from the Children’s Courts 


21 Quoted in Focus, November, 1948, p. 179- 
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of New York but, in addition, many children are sent here from other states 
as well as from homes without court commitment. The school is modeled on 
the form of a village, with a Youth Government developed in such a manner 
that every boy participates in the administration. The school attempts to main- 
tain small groups, a trained personnel, and a home-like atmosphere. 

Another school that is unique in that it emphasizes the inter-racial element 
is Wiltwyck, located at Esopus, near Poughkeepsie, New York. It was at this 
school that many of the scenes were made for the motion picture, Quiet One, 
which received considerable favorable recognition a few years ago. 

Still another progressive school for both boys and girls is Ormsby Village, 
at Anchorage, near Louisville, Kentucky. This is operated by the county and 
city and receives children committed by the courts. Aside from a progressive 
philosophy that permeates the school, the superintendent has proven through 
the years that co-education is possible in such a school. While many experts 
in the field are skeptical of sending both boys and girls to the same school, 
Ormsby Village has accomplished this with no ill effects. 

There are many such semi-private schools scattered throughout the coun- 
try. Many of them do an excellent job but even among this group we often 
find apathy and a serious lack of understanding of the problem of delinquent 
children, The same is true of Catholic institutions. The Catholic church 
maintains a number of schools for delinquent girls known as Houses of the 
Good Shepherd. Institutions for boys are usually referred to as Protectories. 
Treatment in both of these types of institutions is highly regimented, with 
much religious and moral instruction. 

Another type of institution for truants, especially, is known as the parental 
school. These are quite frequently associated with the boards of education in 
our larger cities. The first parental school was opened in Buffalo in 1897. The 
The child is placed in a parental school only when his penchant for truancy 
is serious. A good example of such an institution is the Shallcross School, a 
residential school operated by the Philadelphia school system for boys rang- 
ing from 8 to 14¥4. Personnel with specialized training are assigned to these 
schools with a program developed that will try to get at the roots of the boys’ 
personal problems, of which truancy is the symptom. 

Institutional care for delinquent children has long been under attack. Many 
year ago the eminent Hasting H. Hart said of the “juvenile reformatory”: 


However good an institution may be, however kindly its spirit, however 
genial its atmosphere, however homelike its cottages, however fatherly and 
motherly its officers, however admirable its training, it is now generally agreed 
as early as 1910 among those who are familiar with the needs of children of 
this class that institutional life is at best artificial and unnatural, and that the 
child should be returned at the earliest practicable moment to the more na- 
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tural environment of the family home—his own if it is a suitable one, and if 
not, then some other family home.** 


The conflict between the exponents of private, or foster home placement, and 
those who defend the reform and private schools need not concern us here. 
Suffice to say that if judges would demand facilities to care for the great bulk 
of delinquent and incipient delinquent children, most of them could be kept 
from a sordid institutional experience. 

Perhaps the most serious problem incidental to placement deals with the 
intake policy of our reform schools. They are obliged to take any child sent 
to them by the courts. Thus we find emotionally disturbed, mentally re- 
tarded, habitually delinquent, incorrigible, and perfectly normal children all 
sent to the same school where adequate classification cannot be effected. 
This is frankly an impossible situation. Most of our reform schools are fi- 
nancially starved and cannot set up diagnostic clinics or treatment services 
necessary to develop meaningful training programs. 

Yet our criticism of reform schools lies even deeper. We take the position 
that there is something corroding about institutions for adults or children 
who are imprisoned by the courts. This corrosion eventually affects the per- 
sonnel as well as the children, and brings about conflict, bitterness, suspicion 
and cruelty. But if we cannot bring about an end to imprisonment, certainly 
the least we can do is to insist that children’s institutions be radically over- 
hauled so that cruelty, apathy and sheer neglect of the physical and psycho- 
logical needs of the children be eliminated. 

The National Conference on Prevention and Control of Delinquency, held 
in Washington in 1946, studied the institutional problem seriously and set 
forth several principles dealing with this type of treatment.** While the ma- 
terial presented is general in its nature, the report calls for a plant, program, 
and correctional services that will care for the overall needs of the child. The 
report deplores the cruelty that, as we have seen, seems to be proverbial with 
reform schools; it enunciates a progressive disciplinary policy as well as a 
philosophy of self-government that is free from authoritative control.** 

Some of the most serious problems with which administrators are con- 
fronted defy solution in the framework of our traditional philosophy of 
child care. More daring experimentation is called for if we are to resolve such 
problems as: absconding; homosexuality, or crushes; inmate brutality (older 


22 “The Juvenile Reformatory,” Preventive Treatment of Neglected Children. Charles R. 
Henderson (ed.), Volume IV, Correction and Prevention. New York: Russell Sage Foundation, 


1910, p. 12. . : ei 
28 Report No. 6, Institutional Treatment of Delinquent Juveniles, Government Printing Office, 


Washington, D.C., 1947. lie i 
24 The reader is referred also to an article by John B. Costello, “Institutions for Juvenile 


Delinquents,” in “The Annals,” January 1949, pp- 166-218. Mr. Costello shows what a good 
institution can do. 
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boys of younger or more sensitive boys); a program having meaning for the 
individual child, instead of sterile trade-training; overcrowding; individual 
rooms for the children, rather than the dormitory; self-discipline as opposed 
to discipline arbitrarily meted out from the top; recreation, psychiatric and 
social case work treatment, as well as group therapy; and after-care or parole. 

Some of our private schools, mentioned earlier, are doing a tolerably good 
job in many of these areas. But even they fall far short of adequate objec- 
tives. Part of this failure is inherent in the concept of the institution already 
stated. New concepts of treatment of delinquents must be developed. The 
Youth Authority, with its small camp units may be one answer, although it 
is true that these units cannot be developed unless there are some other facili- 
ties for the boy who cannot conform. 


FOSTER HOME PLACEMENT 


Foster home placement, as we have noted earlier, is an old device for car- 
ing for dependent and neglected children. The philosophy behind this idea 
is to provide the child a substitute for his own home or, at least, a small per- 
sonal home-life where he may be considered an integral part of the family. 
This system is far from perfect, as many handicaps present themselves. Often 
it is difficult to find just the right home for a particular child. Frequently too, 
the foster family falls short of its responsibilities. All too frequently the 
agencies disposing of their children in this manner do not have enough money 
to compensate the foster family for its services. An adequate family should, 
at the outset, want to accept children regardless of the financial reward, yet 
compensation for board, lodging, and clothes should be paid. 

Foster home placement has not been used too frequently for delinquent 
children, But more and more this type of placement is being utilized unless 
the child is a serious emotional problem. There are many notable examples in 
which delinquent children have been placed in foster homes with remarka- 
ble success. Herbert D. Williams, writing on this subject, cites what he refers 
to as the “most ambitious undertaking in this field,” the work of the Child- 
ren’s Aid Society of Boston. A study was made of 501 problem and delinquent 
children placed in foster homes over a ten year period. It was demonstrated 
that most of them made a better adjustment in carefully selected homes than 
in an institution, giving as the reason that the family life in a community 
setting offers more of what society demands of a child than does an institu- 
tion. On the basis of this study, the conclusion is reached by Mr. Williams 
“that approximately 85 per cent of normal children who have been labeled 
as delinquent, because they have committed delinquent acts... make a 
satisfactory adjustment in foster boarding homes and cease to be delin- 
quent,” 


25 “Foster Homes for Juvenile Delinquents,” Federal Probation, September 1949, 
The study referred to is William Healy, Augusta Bronner, Edith M. H. Baylor, 
Murphy, Reconstructing Behavior in Youth. New York: Knopf, 1929, PP- 5, 12, 


pp- 46-51. 
and J. Prentice 
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It is stated, on the other hand, that the adolescent delinquent usually does 
not fit into a foster home because “the struggle to define himself as separate 
from and yet part of his own family he may find duplicated even more pain- 
fully in a foster home.” 

Many juvenile courts use local departments of welfare or private child- 
placing agencies to carry out the foster home program for the children re- 
ferred to them. A few courts, notably the one in Allegheny County (Pitts- 
burgh), Pennsylvania and the juvenile court of San Joaquin County, Cali- 
fornia, have organized their own foster home department that directly 
selects the homes, places the children and supervises them, through their 
own staff of probation officers.** 

Foster home placement brings about a great number of problems, especially 
regarding the relationships between foster parents and natural parents. The 
scope of custody conferred by the court, either directly upon the foster par- 
ents or upon the child-placing agency, is seldom clearly defined; in any event, 
the natural parents retain a certain amount of custodial rights over their 
children even after they are placed. They are also financially liable for the 
support of their children, Another problem is frequently created by the dual 
authority of the court and the child-placing agency, whether public or private, 
as regards the supervision of foster homes. 

The type of child who may best adjust to foster home placement can gen- 
erally be determined by careful analysis by the court facilities—assuming that 
the court maintains testing and investigating personnel. As listed by Mr. 
Williams, the following types of children may benefit from foster home 
placement: 


Foster homes work best for those who have a need for affection, individu- 
alized attention, who require close and more intimate relationships with 
adults and those whose personal habits and attitudes are not such as to make 
them too conspicuous in a community. Other factors which determine 
whether the delinquent child should be sent to the institution instead of a 
foster home are inherent in the community resources when contrasted with 
the institution. Some children are in need of special educational tutoring and 
remedial work which may not be available in the community where a suit- 
able foster home is located, but the institution may have such specialized serv- 
ices. This is also true of the psychotherapy which may be needed in a par- 
ticular case . . . some neurotic children do better in a foster home than in an 
institution if psychotherapy is also available. Children who do not respond 
to case work treatment are not ready for foster home placement, nor are those 


with strong aggressions against parent persons.”* 


26 Ruth Gilpin, “Foster Home Care for Delinquent Children,” The Annals, January 1949, 


. 120-7, especially p. 125. s 
Poe Seef Kay Kunkel, “Foster Placement as Court Function,” Focus, N.P.P.A., September 1949, 
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It should also be emphasized that many children who find it difficult to ad- 
just in one foster home may do exceedingly well in another. Just how many 
trials should be tendered the child is a debatable question. But if the testing 
and diagnostic services of the court or agency are adequate, several foster 
home opportunities are more desirable than commitment to an institution. 

So far as placement in rural areas is concerned, a good example is being 
reported from Michigan. There, the juvenile court of Pontiac places children 
in farm homes who cannot be returned to their own home but who do not 
need strict institutional care. The court employs a full-time supervisor for 
this project. A total of 213 children have been placed since this program began 
in 1940. Since foster parents in farm areas are more willing to accept boys, 194 
of the children were of the male sex; 75 percent of these boys made satis- 
factory adjustment on the farm with no known recurrence of misbehavior.?? 

It may be seen that the foster home can make a definite contribution in the 
treatment of many types of juvenile delinquents. Naturally there are abuses in 
some foster homes and children must be taken from such places. As we stated 
above, one further handicap in this type of service is that the financial remun- 
eration is not high. In some places it is actually less than the cost of the food 
the child consumes. Many foster parents take children only because they are 
fond of them and find it a pleasing challenge to give them a home and work 
with them. This is, perhaps, the greatest asset in this mode of placing out 
children with problems. Yet if an effective job is to be done in the overall 
area of foster home placement, adequate financial rewards must be available. 
Certainly foster home placement is far less costly, both financially and psy- 
chologically, than institutional commitment. 


PAROLE OF JUVENILES FROM REFORM SCHOOLS 


Juvenile parole is generally referred to as “aftercare.” Little uniformity is to 
be found in this field, partly because of the great differences in the state insti- 
tutions and partly because many schools are private and need not conform to 
state-controlled regulations. The trend in the field of adult parole toward 
greater centralization in the granting and supervising of parolees has not been 
followed in the juvenile correctional field. 

The history of juvenile parole stems from the system of indenture that was 
widely used in early Houses of Refuge. Releasing a child and letting him 
return to the free community after a period of close supervision calls for a 
particular service of guidance that is rarely found in after-care. It is pertinent, 
therefore, to prepare the child within the institution so he may find it less 
difficult to adjust to his home and neighborhood environment upon release. 

Since the child’s dereliction often shows parental neglect or indifference, 
it is important that the home be visited and made ready for the child’s recep- 


29 See Focus, N.P.P.A., January 1948, p. 32. 
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tion. Often this is impossible and thus special aftercare must be supplied, such 
as finding a foster home for the released child. 

In the administration of the granting and supervision of parole, three gen- 
eral systems may be found throughout the country: 

1. Release granted by the board of managers of the reform school; 

2. Granting of parole as well as supervision in the hands of the committing 
juvenile court; 

3. Parole under the direction of a state agency such as the Youth Authority 
in California, the Youth Service Commission of Wisconsin, and the Youth 
Service Board of Massachusetts. 

The paroling authorities often require that the youngster to be paroled have 
a sponsor. This person may be a friend of the family, a clergyman, or a mem- 
ber of the Big Brother or Big Sister organization. 

The most serious criticism made of paroling techniques is that they are 
not thorough. In addition, most institutions do not carry their cases long 
enough to see what happens to the children in later years. Apparent success 
is not enough. If institutional treatment is to continue, all the resources of 
treatment must be utilized and, in addition, an evaluation of that treatment 
in aftercare life, be made by objective investigators. Thus far there are few, 
if any, such analyses. 

A new and probably unique program of aftercare is being tried in Mary- 
land. Instead of parole, the boy or girl having an institutional experience is 
discharged to the public welfare agency in his or her local community and 
remains under its supervision for one year. There is a complete break with 
the reform school, and instead of carrying any of its restraints, the child is 
treated by a social case worker. This plan, though new, has the advantage of 
being characterized by welfare rather than punitive measures.°° 


30 For more details see Renee Berg, “A New Program for Boys and Girls Returning Home 
from Training School,” Prison Journal, October 1950, pp- 77-83; also Clinton W. Areson, “Ore 
ganization of Juvenile After-Care,” Yearbook, N.P.P.A., 1949, pp- 90-101. 


PART IV 
Administrative and Rehabilitative Programs 
in Penal and Correctional Institutions: The 
Continuing Struggle Between Punishment 
and Reformation Within Institutions 


CHAPTER XXIX 


Diagnosis and Classification 


HISTORICAL STEPS IN CLASSIFICATION 
WE HAVE SEEN in earlier chapters that the colonial jails, as well as some of our 
early prisons, were promiscuous so far as housing of various types of prisoners 
was concerned. In the Walnut Street Jail in Philadelphia, following its reno- 
vation in 1790, segregation, or crude classification, began. The sexes were 
separated and first offenders were kept apart from older and more hardened 
criminals. 

Later, classification in prisons separated the insane following the establish- 
ment of asylums for those suffering from mental disorders. The feeble- 
minded were placed in separate institutions, although even today we are 
likely to find some mentally retarded persons in our penal institutions. For 
example, only three states even now have special institutions for the defective 
delinquent (Pennsylvania, New York, and Massachusetts). 

It seems strange, on reflection, that children were permitted to be placed in 
adult jails and houses of correction during colonial times. But such was the 
case, Not until the House of Refuge was established in the 1820’s were sepa- 
rate institutions provided juvenile delinquents. Today all too many minors 
are still detained in county jails with adults and many are sent to state peni- 
tentiaries upon conviction of major crimes.* 

A more recent movement toward classification, or segregation, is that of 
. special detention quarters for the untried in our jails. While it is true that 
most county jails still permit a heterogeneous mixture of tried [convicted] 
and untried, there is a growing sentiment that it is patently unfair to force a 
person who is awaiting trial—and in many cases innocent of the charge 


1 See Chapter XXVIII for discussion of juveniles and minors. 
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against him—to mingle with the misdemeanants who have been sentenced 
by a magistrate to a short sojourn in jail.” 

Another type of classification that eventually emerged in most penal in- 
stitutions is that of race. Negroes have been segregated from whites in most 
prisons where they appear in appreciable numbers. Negroes make up the 
bulk of the population in southern prison camps. Few northern prisons exer- 
cise the courage and social insight to break with the outmoded notion of 
segregating Negroes from whites. 

Another method of classification has been based primarily upon the degree 
of prospective reformation of the individual. It was this step that laid the 
basis for what is technically known as classification of prisoners today. The 
developments enumerated in the preceding paragraphs are more truly re- 
garded as segregation rather than classification of prisoners. In the larger 
penitentiaries the practice has been to separate inmates into different groups 
inside the institution, segregating the first offender from the recidivist, the 
youth from the older criminal, the sex pervert from the normal prisoners, the 
reformable from the hopeless. A variation of this practice was that by which 
every prisoner was put in one grade, from which he could be promoted, or 
demoted on the basis of his behavior. Often the various grades had different 
uniforms or wore different insignia on their sleeves, by which they could be 
easily distinguished. Still another method of separating prisoners was the 
development of the trusty system.’ 

By 1920, many types of differentiation and classification of convicts had 
been recognized and recommended, if not literally followed. Few institutions 
follow their paper programs of classification to the letter, because there is no 
unified control within the state, because there are not enough special institu- 
tions to care for the various types, or because the administration of our prison 
systems is apathetic. Classification is not a new idea; improvement and ex- 
pansion of the procedure merely extend an old concept developed by pioneers 
in penology. 

Today classification, or differentiation, is a continuous process of individ- 
ualizing penal treatment. Classification and reclassification is carried on day in 
and day out, the process being refined with the development of new concepts 
and techniques. All penal administrators classify in some manner, however 
crude, Part of the reason for adopting some form of this process is for dis- 
ciplinary purposes. In many prisons today we find so-called incorrigibles 
isolated in special cell blocks—the Klondike. A visit to one of these blocks 
is a revealing, if not shocking experience. Here is represented “penal bank- 
ruptcy” in all its nakedness. More enlightened wardens are constantly ex- 


2 See Chapter XXIII. i re 
3 See Chapter XXXII on trusties. For an excellent treatment of classification from the British 


point of view see “Problems of Classification,” by Hermann Mannheim and John C, Spencer, 
Institute for the Scientific Treatment of Delinquency, London, 1950. 
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perimenting with various forms of classification to bring about a maximum 
of order in the institution and the optimum reform treatment for the indi- 
vidual inmate. 

The function of classification is to differentiate the various inmates ina 
state’s penal system in terms of their potentialities for rehabilitation, regard- 
less of the offense or the sentence. This is a theoretical objective. So long as 
the theory of punishment permeates our penal codes it is hard not to classify 
on the basis of offenses and sentences. But much has already been accom- 
plished in a few of our states and in the federal penal system. 


CENTRALIZATION OF AUTHORITY NECESSARY 


Although there has usually been a loosely set-up centralized bureau or 
agency in each state that controlled or supervised its penal institutions, never- 
theless, each institution has been traditionally independent and self-sufficient. 
The board of inspectors or trustees, in theory at least, operated the prison; 
but this board gave the warden a great deal of independent authority. The 
legislatures, from time to time, passed laws relating to the discipline of the 
penal institutions, but they paid little attention to actual management. The 
legislature might create the post of chaplain but that official was almost al- 
ways subordinated to the warden. The same has usually been true in recent 
years of the psychologist, the director of prison industries, and other spe- 
cialized officers who operate within the institution and deal with inmate 
services, 

Because of the gradual trend in the past toward centralized authority, there 
is now a great variety of classification within the various states and little if 
any integration or coordination. Some centralized authority is needed to con- 
trol the state’s classification philosophy and administration—something like 
the Department of Correction in New York state and the Department of 
Institutions and Agencies in New Jersey. Other states also have special De- 
partments of Correction, notably California and Missouri, which developed 
their systems within the past few years. 

With a strong centralized authority, as found in these states, each institu- 
tion becomes an integral unit in the whole system and a specific functional 
unit in the placement of offenders.* 

The generally accepted groupings of a classification system, as practiced in 
most of our progressive penal programs are: minimum, medium, and maxi- 
mum custody prisons. Besides these, there are many inmates who are men- 
tally abnormal to a marked degree, including the pre-psychotic, the psycho- 
path, the defective delinquent, epileptic, and others who need care in spe- 
cialized institutions. In such a classification program it must be presupposed 


4The American Prison Association in 1946 compiled a “Manual of Suggested Standards for 
a State Correctional System,” which is a valuable analysis of what states might develop for their 
adult offenders. 


Diagnosis and Classification 635 


that there exists within the overall system the machinery to differentiate and 
classify individuals into such categories and that there are several institutions 
to handle and treat these several types. And, as we emphasized above, there 
must be a central authority that makes possible an efficient and harmonious 
transfer to and from the various institutions. 


THE CLASSIFICATION CLINIC 


Each institution with a progressive classification program has what is gen- 
erally called a classification or diagnostic clinic. In some states, this clinic is 
presided over by a special director; in others, the warden is in charge. These 
clinics are generally composed of the following specialists: the warden or 
deputy, the medical doctor, the psychologist, the chaplain, the psychiatrist (if 
there is one), the social case worker (if there is one), the director of industries, 
the educational director, the parole officer, and any other professional person 
whose duties bring him in direct contact with the prisoner’s routine life. The 
classification or diagnostic clinic is essentially the same as what is known as 
the treatment staff, to differentiate it from the custodial staff of the warden, 
his deputy, the keepers, and the guards. 

In a typical prison where a progressive classification clinic functions, the 
inmate, upon his arrival at the prison from the court, is isolated for a quaran- 
tine period of 30 to 6o days. Here he is prepared for his incarceration in the 
following manner: he gets a bath, a haircut, and prison clothing; he is inter- 
viewed by all of those who, in some manner, will be working with him in the 
ensuing months, either at that institution or in another. The medical doctor 
gives him a thorough examination, the psychiatrist looks for mental quirks, 
the psychologist runs him through a battery of tests, the educational director 

robes him to see if he is deficient in education, the social worker learns about 
his family and community life, the chaplain consults with him regarding his 
religion, and the director of industries appraises him for an institutional task. 

The prison authorities have in their possession the client’s past record, sup- 
plied by the court. This and the interviews of the prison officials within the 
quarantine period, make it possible to have a reasonably clear picture of the 
new inmate in the records of the clinic, so that when his case comes up for 
classification the staff has a fairly adequate conception of his personality and 
history." 

Diagnosis and treatment follow. What shall be done with this case? Where 
shall he be sent? What kind of work shall be provided him? What educa- 
tional facilities will be of benefit to him? These are difficult questions to 
answer, but the clinic does attempt to do so. If the state has a number of 
facilities at hand for the wide variety of cases that enters the penal system 
every day in the year, the clinic will be more effective. It is obvious, therefore, 


5 See Norman Fenton, “The Relationship of the Reception Center to the Correctional Pro- 
gram,” Proceedings, American Prison Association, 1947; pp- 134744- 
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that in a state where there are only a few giant penal institutions and a large 
and varied convict population, the results of the clinical work will be inade- 
quate; but where there are many small units, each serving a specific type of 
individuals, the system will be of considerable value in the final objective of 
rehabilitation or preparation for release. 

The Handbook on Classification, prepared in 1947 by the American Prison 
Association, states: 


Classification implies not only a thorough analysis of the individual and 
the factors in his background and enyironment, which influenced his personal 
development but also a procedure by which this information can be utilized 
as the basis for a well-rounded, integrated program for him, looking toward 
his improvement as a social being. . . . Classification includes not only diag- 
nosis but also the machinery by which a program fitted to an offender's needs 
is developed, placed in operation and modified as conditions require.® 


This committee's report points out the advantages of classification as 
follows: ] 


1. Proper segregation of different types of offenders 
2. More adequate custodial supervision and control 

3. Better discipline 

4. Increased productivity of inmates 

5. More effective organization of all training and treatment facilities 

6. Greater continuity in the training and treatment program 

7. Higher personnel morale 

8. Better inmate attitude 

g. Reduced failures of men released 

10. Better guides in long range planning of building requirements 
11. Classification reports haye many values (for use for parole boards, by in- 

stitutions in other states, etc.) 


After an inmate is finally classified and sent by the clinic and the centralized 
authority to some institution suited to his needs, he is theoretically not for- 
gotten. After an interval of time, sometimes agreed on at the initial classifica- 
tion, the inmate comes before the clinic for reclassification. The purpose of 
this is to check on the implementation of the original recommendations. The 
case is reviewed and any new information concerning the man is introduced. 
This information may come from outside community agencies or from re- 
ports from the prison staff which, by this time, has come to know the man, 
his potentialities, and his weaknesses. The Handbook on Classification, quoted 
above, has this to say about reclassification: 


Reclassification guarantees that there will be neither forgotten men in 


ais ' 
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prison nor “dead end” placements, Goals are established and attained. The 

inmate is provided an incentive to make progress, knowing that his efforts 

are officially recognized, that they will be brought to the attention of the 
parole board and that consideration will be given to changes in his program 
so that he may gain the most from his period of confinement.’ : 

This reclassification meeting is designed, especially in the more progressive 
systems, to allow the inmate to have his day before this tribunal. Before such 
a group he is encouraged to “beef” about his assignment and to state his 
wishes for a change. If the clinic is sincere, and many of them are, the mem- 
bers will permit a free expression and afford the man a genuinely friendly 
reception. But, unfortunately, prison people are human and, in addition, are 
bedeviled with their own problems. It is a rare clinic indeed, that follows 
through with sustained honesty what has been set down in its paper objectives. 
Yet, unless a prison clinic is democratically operated and seriously expounds 
the philosophy of the “dignity of the individual” it becomes as “sounding 
brass and a tingling cymbal.” 

The classification clinic serves three important functions in our modernly 
operated prison systems: first, placing the inmate where it seems he belongs— 
in terms of his offense, his background and potentialities, and his needs; 
second, preparation for parole; and third, for disciplinary purposes. We have 
already discussed the first objective. 

We shall discuss parole-planning later in our chapter on parole. Suffice 
here to state that much can be made of institutional records by the parole 
board. There should be close integration between the paroling machinery and 
the institutional set-up. As Douglas C. Rigg, associate warden at San Quentin 
prison in California, in charge of treatment, puts it: 


The case record serves parole as (1) Setting up a fund of information for 
the paroling authority in selecting men for conditional release; and (2) 
Furnishing a case history for the parole officer who must supervise the 
parolee. The clinic can also (1) Acquaint the inmate with the nature of 
parole; (2) Prepare him through required medical attention, practical trade 
training, planning for job and home placement; and (3) Assist the inmate 
to gain insight into his own problems.* 


The disciplinary function of the clinic is of the utmost importance and one 
that has met with considerable resistance from old-line custodial men in 
prison. As a preliminary statement to this function let us see what the Hand- 
book on Classification has to say about prison discipline, since it points up the 
capricious techniques used in the traditional prison: 


Whether we like it or not, our emphasis in prison discipline has been 


ae 
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8 “Classification as Preparation for Parole,” Proceedings, American Prison Association, 1945, 
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largely negative. Despite our academic acceptance of the individualized ap- 
proach to treatment in problems of human behavior, the fact remains that 
isolation, good time forfeiture, segregation, forfeiture of privileges, etc., re- 
main the basic earmarks of our approach to those who do not adjust to the 
strict routines in our institutions. We have given lip service to, or weakly 
attempted to approach discipline in psychiatric, psychological, case work, or 
religious terms. But the arrest-trial-guilt-punishment philosophy has con- 
tinued to heavily predominate our practice. . . . We must stop assuming 
that the organization of a classification program automatically extends 
throughout all phases of inmate life within the institution,’ 


Thus it may be seen that despite the brave words so blithly set down on 
paper, disciplinary matters in the prison are handled capriciously and with a 
heavy hand by such officers as warden, deputy warden, or captain of the 
guards. The clinic can handle discipline effectively and thus take a world of 
responsibility from the shoulders of the custodial personnel. Resistance to 
this innovation comes from false pride, fear, or just mere tradition. Shared 
responsibility in disciplinary matters is perhaps the most healthy develop- 
ment in recent years so far as institutional management is concerned. The 
Federal Bureau of Prisons has for many years used the clinic personnel for 
discipline and has found it effective and highly satisfactory to the custodial 
staff. 

Discipline cases can come to a sub-committee of the clinic, where a fair 
hearing can be given the inmate after he is confronted with the charges. The 
staff officer who made the complaint need not be present unless there are 
discrepancies in the stories. The board can then mete out such punishment as 
the case merits. The Handbook, written by prison men, points out some of 
the larger issues that can be handled by the clinic so far as discipline is 
concerned: 


The whole classification committee determines general policies of discipline 
and a sub-committee deals specifically with adjustment problems. It is con- 
cerned with causation not only within the individual, but within the whole 
fabric of the institution administration. It is concerned with the total atmos- 
phere and tone of the institution. It is concerned with the adjustment of be- 
havior problems and incipient violations before they actually occur as serious 
violations.?° 


Many perplexing problems face the clinics. In most penal systems where a 
fairly good classification program is in operation, the minimum security units, 
those to which are sent the best risks, the young offenders or first offenders 
who are obviously reformable, are likely to be prison farms with no wall 

9 Op. cit., p. 78. 

10 [bid., p. 79. For a good analysis of classification so far as the function of the clinic is con- 
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about them. This walless feature is the actual reason for sending good risks 
there; it is not that the minimum risk inmates need farming in their plan 
of treatment. It does not necessarily follow that those who show the best 
evidence of adjustment should be sent to a farm to milk cows and tend 
chickens; neither does it follow that poor risks should be sent to the jute mill, 
laundry, or weaving room. A concrete example of the confusion that classi- 
fication must face is to be found in the Eastern Penitentiary of Pennsylvania, 
at Philadelphia. Old Cherry Hill is the maximum-security type of penal 
institution. In this prison is a well-equipped print shop. A young man enters 
the clinic and desires to learn the printing trade. He is a good risk, and so he 
must be sent to the minimum-security unit at Rockview prison, where farm- 
ing is the essential occupation and where he could not learn printing. Should 
he not have been assigned to the print shop at the maximum-security prison? 
This sort of confusion is probably duplicated in every system where there is a 
classification program. 

Smaller units, each housing not more than 500 inmates, is probably the 
answer to the classification question. In each of these smaller units, facilities 
should be provided to meet all the vocational needs of the inmates sent there 


by the clinic. 


CUSTODY VERSUS TREATMENT 


So much progress has been made with the classification clinic in a few of 
the more enlightened states and in the federal system, that it is important to 
know some of the practical difficulties of classification confronting progressive 
institutions. 

We must first admit that the prison is a very poor place to try to rehabilitate 
a criminal. But despite its many repressions and unnatural environment, some 
inmates do emerge reasonably well adjusted to conventional society. Trained 
personnel, or the occasional employee of the prison who possessed some in- 
sight into behavior problems, may have brought about such a change of atti- 
tude. Personnel with academic degrees hold no monopoly on human insight; 
the custodial officer in charge of a construction detail may do more for an 
inmate and society than a psychiatrist. Yet it would be difficult to prove 
whether men emerge from prison rehabilitated because of the treatment they 
receive or in spite of the prison atmosphere. 

The second point to consider in this dilemma is that reformation is not 
the primary function of a maximum-security prison. In such an institution, 
the custodial staff, regardless of training, has no place on a clinic or disci- 
plinary board except for matters involving custody. A warden in a maximum- 
security institution can rarely gain the confidence of the inmates, for he is 
always suspect. They may give him lip service, but he represents force and 
custody and is thus handicapped in the treatment program. 

In some medium-security institutions and in all minimum-security camps 
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and farms, the warden (superintendent) and custodial officers might con- 
ceivably become a part of the clinic. In such a situation, the custodial officers 
must be selected primarily on the basis of their understanding of the rehabili- 
tative program and their insight, for if they are hired primarily to prevent 
escapes, they cannot be effective, no matter how intelligent they are. A recrea- 
tion leader who must keep his eyes on his charges cannot be of much value 
in the treatment program. The main problem of the prison today is how to 
resolve the traditional conflict between custody and treatment. 

In many of the federal prisons and in the institutions of states that follow 
the federal pattern (notably California), we find the functions of the prison 
divided between two associate wardens (with the warden, of course, actually 
operating the institution). There is one associate warden in charge of custody 
and one in charge of social services or treatment. All questions of discipline 
and security are in the hands of the former official and his staff of guards or 
custodial officers. Treatment, such as education, guidance, hobbies, and medi- 
cal or psychiatric examinations fall under the purview of the associate warden 
in charge of treatment. Often there is considerable differences of opinion, as 
well as policy, between these two services of the prison. Custody is always 
given priority in a prison even though it is assumed that the prison is to be of 
service to the inmate in preparing him for release. Thus whatever treatment 
is attempted must run the meticulous scrutiny of the custodial elements. This 
conflict is one of the most serious unresolved problems found in the modern 
prison. In-service training courses of custodial staff officers is of extreme im- 
portance. But most important is the selection of personnel in the higher 
echelons of prison administration, who accept the responsibilities of custody 
but at the same time realize that treatment actually comes first. In no other 
way can the prison be effective. 


DEVELOPMENT OF CLASSIFICATION CLINIC PERSONNEL 


The trained personnel that makes up the modern classification clinics did 
not all arrive in the prison system at the same time. In the early prisons there 
was a physician, a chaplain, a prison teacher, and sometimes a director of 
industries, possibly in the employ of the contractor who ran the prison fac- 
tory, but who knew something of the individual inmate. 

The psychologist has been accepted in the prison longer than any of the 
specialists in human behavior. He was introduced because of the necessity to 
weed out inmates who were definitely retarded mentally. The testing of 
inmates in adult prisons began in 1913 in the New York Reformatory for 
Women at Bedford Hills. 

After World War I, which had popularized mass testing, trained clinical 
psychologists were placed in a few prisons to do mental testing. When New 


11E, Rowland, “Report of Experiments at the State Reformatory for Women at Bedford, 
N.Y.,” Psychological Review, 1913, Vol. XX, pp. 245-9. 
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Jersey set up the first classification program in this country, in’ 1918, the 
psychologist was asked to develop a state-wide system, so that this specialist 
has controlled, if not dominated, the program in that state.** 

But despite the wide acceptance of the services of the psychologist in schools, 
juvenile institutions, courts, and other agencies dealing with human behavior 
problems, many penal institutions and reform schools still do not have these 
trained specialists. As Dr. G. I. Giardini states: “We get the impression that 
psychology has scarcely made a beginning in its applications in the field of 
correction. And what is still worse, the surveys seem to suggest that the lack 
of psychological service is more widespread in institutions handling juveniles 
than in the prisons.”** 

The psychiatrist also entered the prison early, although his services have not 
been universally accepted. He has had a much harder case to present to the 
groups that control our prisons. He has been called upon for many years as 
an expert outside the prison in specific cases, but has not often been persona 
grata as a fullfledged member of the institutional staff. New York state 
pioneered the way for the psychiatrist in penal institutions: as early as 1916 
experimental work was done at the reformatory for women at Bedford Hills 
(Westfield) and at Sing Sing prison. Dr. Edith R. Spaulding conducted an 
experiment at Westfield with 44 inmates who were victims of various mental 
aberrations,’* and Dr. Bernard Glueck made his study at Sing Sing. Results 
emphasized the role of mental disease in misconduct and opened the door 
of the penal institution to the psychiatrist. 

Because of this spade work in the field of psychiatry, when New York state 
began to develop its classification clinic the psychiatrist was on hand to be- 
come the keystone of the system. Neither the psychologist nor the psychiatrist 
completely dominated the clinics, but they did set the tone of the investiga- 
tions carried on with prison inmates in the states of New Jersey and New 
York respectively. 

The Federal Bureau of Prisons makes use of the psychiatrist as well as 
the psychologist. Aside from supplying special hospitals for mental cases, it 
assigns psychiatrists to many of its penal institutions. In this system, the 
psychologists and psychiatrists are under the administration of the United 
States Public Health Service. 

Psychiatrists usually sit on the classification board, In the federal system 
they are also on disciplinary committees, good-time forfeiture committees, 


12 Diagnostic clinics were first developed in Buenos Aires by José Ingenieros in 1907 and by 
Louis Vervaeck in the Forest Prison in Brussels the same year. 

13G. I. Giardini, “The Place of Psychology in Penal and Correctional Institutions,” Federal 
Probation, April-June 1942, pP: 29- For a review of what the psychologist is equipped to do in the 
prison, the reader is referred to this article. . i 

14 Edith R. Spaulding, Experimental Study of Psychopathic Delinguent Women, Bureau of 
Social Hygiene, New York, 1923. Dr. Spaulding was the physician in charge and Dr. Cornelia 


B. J. Schorer was the psychiatrist. 
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and safety councils. In addition, some of them, coordinating their activities 
with the psychologists, have been engaged in recent years in interesting re- 
search with psychopaths, homosexuals, and other types of sexual or mental 
deviants. Research in group therapy, since the last war, has also entered the 
prison, which makes an extra type of therapeutic work accessible to inmate 
treatment. 

Psychiatry can take a significant place in the prison only if there is a great 
change in attitudes regarding the function of the prison. It has made slow 
progress, but the bulk of our penal institutions still do not recognize its im- 
portance in the treatment program. There is some danger that only super- 
ficially trained men will take employment in prisons and an added hazard is 
that these men may become institutionalized due to the nature of the prison. 
Another criticism of the use of psychiatry in prisons is that it is rarely used 
in treatment, It is assumed a prison is progressive if the psychiatrist is doing 
research in diagnosis. A great deal of money and time is spent on diagnosis 
by members of this craft but precious little effective treatment. 

An interesting suggestion regarding the place of the prison psychiatrist 
has been made by Dr. Gregory Zilboorg: 


Our prison system would do well if outsiders who have nothing to do with 
the prison system would be permitted to undertake systematic individual 
psychotherapy within the prisons. . . . Such an organization of therapists, 
acting under its own auspices or under the auspices of the public health 
authorities, could then come to a working agreement with the prison authori- 
ties, under which the psychotherapist as a free agent could treat the prisoner 
as if the latter were also a free and self-respecting individual. Only in an 
atmosphere of this type of free therapeutic endeavor might many an aspira- 
tion of forensic psychiatry for true reform come to fruition.’ 


We shall have more to say regarding this question on pp. 645-647. 

The trained social worker is another professional expert who has entered 
the prison. We find, however, that mere sporadic and routine recording of 
data should not be his main function, important as this procedure is. All too 
often the so-called social worker is not a case worker. When we speak of 
social workers we mean individuals who understand case work technique, 
have graduated from an accredited graduate school of social work, or have 
had at least three years of training in an accredited social service agency. In 
addition, they should have had reasonable success in dealing with behavior 
problems or be able to show potential ability to handle such work and be 
recommended by reputable case workers. 

Just what does social case work mean in prison? Because social workers are 
taking their places in public schools, hospitals, and other institutions, so they 
are being accepted and sought after in prisons. As Edmund Burbank puts it: 


15 From an address delivered at the meeting of the American Psychiatric Association at 
Boston in May, 1942 and quoted in the J. of Crim. Law and Crimin., July-August 1942, p. 167. 
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“Social case work is the art of helping individuals to find and use satisfying 
and constructive social relationships in the unfolding of life experiences in 
which they happen to find themselves.” All prison inmates have problems. 
Assuming that they should be helped in their dilemmas, social workers feel 
their philosophy and technique can operate in an authoritarian setting such 
as the prison is. Calling upon the words of the late Kenneth Pray, one-time 
director of the Pennsylvania School of Social Work and a close student of 
prison problems, Mr. Burbank shows just how the social case worker can 
function in a prison. 

There are two basic concepts that must be resolved if case work is to be ef- 
fective: (1) The nature of freedom: freedom is a relative term; everyone has 
some of it while men in prison have little. As Mr. Pray states it: “Some struc- 
ture of authority, defining and enforcing the necessary limits upon individual 
personal responsibility and conduct, as a condition of social cooperation, is an 
indispensable basis of any kind of life in any society. Such authority is essen- 
tial in the prison; it is essential in the outside community. It is also essential 
in social work.” Social workers must operate within the limits imposed by au- 
thority and, by the same token, so must prisoners. (2) Within these essential 
limits, freedom for every individual to make his own choices and judgments, 
to take responsibility for his own life, is not only an inviolable right of per- 
sonality, it is an inevitable and immutable fact of life. Every individual will 
ultimately take and use that freedom, whether we like it or not. 

The second principle defines the limits of authority as the first defines the 
limits of freedom. As an instrument of positive change in anybody, authority, 
in and of itself, is useless and fruitless. But joined in spirit and purpose with 
the forces directed to the promotion of responsible freedom, it is an indis- 
pensable, inseparable part of any social institutional system. Authority must 
set and hold firm the limits that protect the basis of social cooperation; free- 
dom must create and nurture the positive values in that cooperation itself. The 
problem of prison administration cannot be solved, therefore, by separating 
authority from rehabilitative effort, but by learning to exercise authority in 
such a way as to make it, in actuality, the framework and bulwark of essential 
freedom, the firm structure within which real freedom can be readily won and 
consistently used." 

There are basic prerequisites for effective case work in prison. First, it must 
be accepted by the prison administration that there are constructive elements 
in a prison experience; second, that these elements can be translated into a 
sound correctional program for the prisoner; third, that the entire staff of the 
prison dedicate itself to the task of helping the inmate find maturity as a 


16 “The Place of Social Casework Service in the Pre-Release Program of A Correctional In- 


stitution,” Prison Journal, April 1949, pp- 33-9: 
17 The above is taken from Burbank’s article, y 
K. L. M. Pray, “Casework Paves the Way in Preparation for Freedom, 


Prison Association, 1945, pp- 132-8. 


in which he paraphrases remarks made by 
” Proceedings, American 
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mark of social responsibility ; fourth, that the administration provide the struc- 
ture or atmosphere in which the case worker can operate effectively. 

The function of the case worker in prison, then, is to help the offender, 
within the limits of prison regulations, to make constructive use of the many 
programs and social relationships that are a part of his prison experience; to 
help him find within himself, through interviews, the feelings and the will to 
assume adult responsibility in his strictly limited environment and to learn to 
live in terms not solely his own. 

Social case work has a definite place in the program of rehabilitation, yet 
few prisons have fully utilized it. It cannot be fully and completely utilized 
until the administrators, who have the last word in choosing personnel, under- 
stand its real significance. Much more spadework is needed to present its 
philosophy to penologists and prison leaders before trained social workers will 
be welcome in the authoritarian institution. 

The sociologist also has gained admittance into the prison to help in treat- 
ment. This specialist has not, however, made as much progress as others we 
have already mentioned. Nevertheless, he is sure he fills a real need in the 
clinic setup and is reasonably certain that his contribution to the cause of 
treatment is unique. 

The role of the sociologist in the prison has been described by Donald 
Clemmer.*® The sociologist’s task is to gather data concerning the inmate's so- 
cial history, usually from outside social agencies that have served him or his 
family. These data are then used to diagnose any possible social malfunction- 
ing in the effort to understand the factors that precipitated such conduct. 

What the sociologist does that cannot be accomplished by such social work- 
ers as are in the federal prisons is not quite clear. His peculiar type of training 
may, however, give him a broader grasp of the social causation of crime and 
the social basis of readjustment. In so far as crime is regarded as a situational 
episode or crisis, or the’ product of cultural conflict, the sociologist is almost 
uniquely fitted to deal with the problem. 

What we have been discussing thus far is the service rendered the prisoner 
by the conventional professional staff members of the clinic. In recent years a 
new service has been established in some of the more enlightened prisons. 
This service is known as counseling, and envisages a man-to-man relationship 
or guidance of group discussion. Counseling cuts across what has been re- 
ferred to as group therapy, which is discussed below. Here we wish to make 
a few statements concerning border-line individual or group therapy apart 
from psychiatric or group therapy service. 

Eyen in the early prisons there were certain individuals who gained a sort 
of rapport with an occasional inmate. Guards, maintenance personnel, the 
steward, the block man, as well as other non-professional staff members, often 
engaged in a kind of counseling. The contribution of such persons to morale- 


18 See Donald Clemmer, The Prison Community. Boston: Christopher Press, 1940. 
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lifting of prisoners can not be overlooked in appraising even the old-style 
prison. There are many incidents in prison history in which the best friend a 
prisoner had was a member of the custodial or maintenance staff. In discus- 
sing counseling in the modern prison, we must not overlook possible thera- 
peutic services of these same individuals. This point is well made by Dr. Ver- 
non Fox, of the Michigan State prison, when he states: 


When we talk with alumni from the correctional institutions which boast 
the finest diagnostic and treatment facilities, we find that the persons who 
exerted greatest influence on the thinking of these boys were not from pro- 
fessional groups. The man who fired the boiler, the institutional baker, or a 
certain officer influenced the thinking of many more boys than did the so- 
ciologist or psychologist. One answer would be to train the man who fires 
the boiler, who bakes’ the bread, or who watches the gate, in the techniques 
of psycho-therapy.’® 


Counseling men in prison, all of whom have problems, is a vitally impor- 
tant adjunct to the classification clinic. Aside from those skilled in the work, 
much can be achieved with certain of the non-professional staff through in- 
service training programs. Obviously all members of the personnel force are 
not suited for this work. But in any prison there are some persons who can be 
of real service in advising or guiding those who are in need. Several prisons 
already have counseling programs in operation, in charge of trained coun- 


selors. 


THE TREATMENT STAFF AND IMMUNITY 


We have deferred until this point the perplexing question of immunity. By 
that is meant to what degree the inmate can confide in and trust members of 
the professional staff, including psychiatrist, psychologist, social case worker, 
or chaplain. 

In discussing the classification clinic we referred to the interviews to which 
the prisoner is subjected. Records are an important adjunct to effective treat- 
ment. One of the perplexing questions in the prison revolves around the 
typing of these records. Many institutions use inmate typists and stenog- 
raphers. It is obvious that confidential records cannot be viewed by inmates 
who work in the diagnostic offices, Just how far inmate help can be used is a 
question confronting all professional workers. 

But the larger issue of immunity bears down relentlessly on the profes- 
sional staff. Due to the prison code the professional worker is a member of 
the enemy—the administration. Thus most inmates are suspicious of all the 
personnel of the clinic. This often applies to the chaplain too although, in a 
free society, this individual really has immunity before the law. 

To what degree immunity is extended any member of the prison staff is 


19 “The Michigan Counseling Program,” Prison World, January-February, 1950, pp- 6 f. 
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unknown. Doubtless many confidences are scrupulously maintained but if 
information of a serious nature is imparted by an inmate to a social worker 
or a chaplain, such as an escape plot, or one dealing with a crime previously 
committed, the worker is hard put to hold it inviolate. It is related of Thomas 
Mott Osborne that he permitted the most intimate confidences from his men 
but he always prefaced his interview by urging them not to place responsi- 
bilities on him greater than he could bear. 

There are those who feel that real therapy can take place within an au- 
thoritarian setting. But we mentioned earlier, in relation to the psychiatrist, 
at least, that his relationship with the inmate client would be less restricted 
if he came into the prison from the outside and thus be released from the 
strictures laid down by the administration. 

Professional personnel in an institutional setting have the same problems 
of treatment that holds for those operating in a private civil capacity. Any 
effort to bring about a change in another person operates within the structure 
of the child-parent relationship. This relationship must be skilfully manipu- 
lated between therapist and patient. In both the private and institutional 
setting the skill of the therapist will depend upon his capacity to penetrate 
this relationship and to assess readily his own role as a parental figure. It is 
obvious if one hopes to change another he must avoid, or at most, control a 
role which is imitative of the original parent with whom the patient or pris- 
oner had so many previous frustrating experiences. It is in this connection 
that every therapist must, in some degree, create a relationship of permissive- 
ness which at times may come nearer to the borderline of complicity. How 
the latter situation can be avoided is largely a matter of the therapist’s skill. 

The difficulties of the therapist are formidable in manipulating the re- 
lationship with the prison client. It would seem obvious that if the therapist 
is readily identified with the disciplinary authority his task is even greater. 

In the therapeutic setting the success of the psychiatrist or the social case 
worker depends upon his skill in facilitating release of unconscious material 
in the prison patient. Some of this material will be more or less repugnant by 
traditional standards of thinking or of conduct. Much of this will never attain 
a substance greater than fantasy, but there will be occasions in which the 
prisoner will impart information based on reality such as past offenses, even 
of a serious nature, or of statements of intended antisocial behavior. It is 
obvious that the therapist, although permissive, nevertheless is a representative 
of the moral order and his conscience is bound to it; therefore he carries a 
responsibility to maintain it. 

In the event a prisoner should confide a plan that will be injurious to others 
the therapist is confronted by a very real problem. His first task is to deter- 
mine its implications. The prisoner may be putting the therapist to a critical 
test or he may be attempting to make the therapist an accessory, or to erect 
a formidable resistance further to penetrate his problem. The therapist has an 
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obligation to the prisoner to interpret the material and confront him with its 
consequences in reality. If the prisoner cannot use the interpretation, the 
therapist has recourse to persuasion to induce the abandonment of the in- 
tended antisocial plan. If this fails, it is the therapist’s obligation to report the 
matter to the administrative authorities. 

It is clear, however, that in the process of treatment any confidences of this 
nature would be an indication that there had been reached a critical point in 
the relationship that would either affect a change for the better in the prisoner 
or call for a complete abandonment of the treatment. 

It may be seen from the above discussion that professional immunity rep- 
resents a knotty problem within an authoritarian setting. There is bound to 
be privileged information that is on a higher plane than confidential data. 
It is in this area of privilege that real therapy takes place. If the therapist 
possesses a high quality of professional integrity and if he has not allowed 
the prison to institutionalize him, he can meet the test in this dilemma. It is 
a problem that calls for rare understanding of the administration and a high 
sense of responsibility in the members of the professional staff. 


SUMMARY APPRAISAL OF CLASSIFICATION PROCEDURE 


Classification began as an intramural. process—the movement to divide 
prisoners within one institution into grades. Distinguishing them by the in- 
signia they wore on their sleeves or by type of uniforms was a crude and 

erverted form of classification, because it was based on good behavior that 
could be achieved more easily by the inured convict than by the sensitive and 
demoralized first offender. 

The next stage in classification, developed within the past 25 years, calls 
for a clinic composed of specialists who know the prisoner's potentialities, 
background, and chances to succeed, and for some sort of statewide system 
made up of a number of penal institutions to which various types of prisoners 
can be transferred for treatment and training. 

Slowly the penitentiary has been compelled to give up its fundamental 
ustody and adopt one that contemplates treatment. 
been slow for a number of reasons. First, the public, 
ignorant of what is going on in penology, still harbors concepts of vengeance 
and retaliation. Second, apathy and indifference dominate a large number of 

Js who are secure in their positions and who 


owerful old-time prison official 
still cling to routine custody. Third, the large number of old bastille penal 


institutions, in which large sums of money are invested, makes it financially 
difficult to change to a progressive program of classification. Fourth, but not 
least, there is too much confusion among the specialists themselves regarding 
their function in the classification program. However, a program that has 
handicap is hopeful, for these differences can be worked out in 
here the problems involved in 


philosophy of routine c 
This metamorphosis has 


only this last t 
conferences, by reports, and in meetings w 


648 Administrative and Rehabilitative Programs 


classification are discussed. The other obstacles are more serious and can be 
surmounted only through education and public enlightenment. 

In today’s classification procedure there is real danger of forgetting the 
prisoner. It is the inmate who should be helped, not the professional standing 
of the men comprising the classification board, and professional jealousy has 
no place in such a program. Real classification means the best possible help 
that,can be extended to the inmate. A group of specialists is important; so 
is a trained custodial force, a staff of men and women who have some notion 
of what the program means, who are in sympathy with it, and will manifest 
a degree of sympathetic insight. The fact that their services are mainly cus- 
todial should not prevent them from being helpful. 

Treatment inside the prison means much more than a mere paper program 
—much more than mere mechanics. Too often the inmate is called upon to 
accept what is judged best for him by the clinic—all too frequently dominated 
by the warden—and there is little actual participation in the treatment plan 
by the one who is to be helped, the one for whom thousands of dollars are 
spent annually in professional personnel. 

Here, then, is what classification must develop when dealing with prisoners, 
and it is just as true in planning for education or the inmate’s work program 
as for parole. The inmate must share in the planning, must assume respon- 
sibility for it. The staff of the clinic can help him, but the real decision must 
rest with him. This is not new in social case work or psychiatry, but it is 
almost foreign to penal institutions. Now that we have classification clinics, 
we must embrace this philosophy. Otherwise, classification will remain as 
sterile as it now is in most prisons. 

While the classification clinic is here to stay, it is possible that it may be only 
a step in the general direction of personalized treatment. Out of it may emerge 
a less formalized and more intimate technique of helping the inmate. The 
new technique of group therapy is an example of this. At present it is ques- 
tionable whether the clinic’s good intentions can be fully appreciated by the 
prisoner. He walks into a room where he sees a large table, around which are 
seated the members of the professional staff. He is asked to sit at the head 
of the table and accept the plan worked out for him by these experts, How 
much of such a plan he can or will accept is at present unknown. So it would 
seem that the next step will be to eliminate the dull formality of the clinical 
procedure and to personalize the process. This might be accomplished by 
having a member of the staff develop the treatment plan with the inmate in 
private. 

The most trenchant criticism of modern classification clinics, as we find 
them in prisons today, is that they fail in treatment. There is little criticism 
regarding diagnosis. It is debatable whether the prison will ever be able to do 
very much in the field of treatment. The clinic can point out many physical 
defects in prisoners and the facilities available will be able to clear many of 
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these up. But in actually developing a program that has meaning for the 
inmate there is little evidence that this can ever be done except in a few 
isolated cases. One can admire the shiny filing cabinets in which are kept the 
complete records of each inmate; one can respect the professional staff for 
their skiJl and hours of labor. But there can be little enthusiasm for their 
results# Imprisonment nullifies most of the efforts of even the most conscien- 
tious members of the classification clinic. 


THE PLACE OF PSYCHOTHERAPY IN THE CORRECTIONAL INSTITUTION 


We have alluded to group therapy earlier in this chapter. It is important 
that a few words be added to describe this approach and to make an appraisal 
of its effectiveness in the treatment program. 

Individual psychotherapy at the hands of a psychiatrist or a psychiatric 
social worker has long been considered a valuable tool in dealing with malad- 
justed children or adults and, for that matter, the group concept of therapy 
is not new in certain areas. But, aside from the work of S. R. Slavson of the 
New York Jewish Board of Guardians since 1934, group dynamics is rela- 
tively new in the field of treatment of behavior disorders. 

Group therapy had its beginnings many years ago when it was utilized in 
dealing with sick people—the tuberculous in particular. But it gained wide- 
spread use during the last war, when the armed forces were confronted with 
a limited trained personnel and a serious problem of maladjusted soldiers. 
Forms of mass treatment had to be adopted, especially in processing certain 
men for combat duty. Thus group therapy was applied to those who found it 
difficult to conform to arbitrary discipline, so characteristic of army life. After 
the war it was but natural that the technique should be accepted in connection 
with inmates of penal institutions. While this technique has not been wide- 
spread, there can be no doubt that it will prove to be one of the most fruitful 
innovations to the correctional field since the war. 

When discussing group therapy one is likely to think of a wide variety of 
techniques ranging all the way from Alcoholics Anonymous, testimonial 
meetings, and Coué-ism, to the highly analytical varieties employing the dy- 
namics of Freud or Adler. Regardless of philosophy or technique, all types 
fall within these two limits, according to Dr. Giles Thomas of Columbia Uni- 
versity’s Department of Psychiatry and Medicine.” These are: (a) the repres- 
sive-inspirational (Christian Science, Coué-ism, Alcoholics Anonymous) and 
(b) the analytic (orthodox Freudian analysis). In the former type the patient 
lf and to suppress his worries or frustrating desires 
he find a satisfying outlet in his work, community 
he latter type calls for release or catharsis so the indi- 
his own social objectives. As Dr. Thomas puts it: 


is urged to control himse 
with the suggestion that 
activity, or in religion. T 
vidual is free to follow 


20 The reader is referred to the cogent article by Dr. 
matic Medicine, Vol. V (1943); PP- 166-80. 


‘Thomas on group therapy in Psychoso- 
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“Analytic therapy urges the loosening of repression, the conscious recognition 
and analysis of unconscious wishes; it aims to free energy bound in needless 
repression . . . so that the individual will himself find suitable social 
outlets.”** 

That both methods are scientifically sound and have worked remarkably 
well is attested to in the literature. The inspirational type flows naturally, for 
example from William James’ Varieties of Religious Experience. It was em- 
ployed as early as 1905 by Dr. J. H. Pratt in Boston, when he developed a 
group method of dealing with tubercular patients. His original efforts con- 
sisted of bringing the patients together to explain their disease to them since 
his time was so limited that he could not give them individual attention. He 
found this group experience was salutary to all of the patients since they re- 
ceived a “lift” from talking over their ailment with others similarly afflicted. 
The individual patient found he was able to bear up under his physical dis- 
ease and thus develop a healthy attitude. This type of therapy spread in medi- 
cal circles and in time was applied to neurotics, psychotics, psychopaths, and 
others mentally disturbed. 

The analytic approach is, of course, quite different. This may be described 
through the work of Dr. Paul Schilder. He points out that human life centers 
about a limited number of basic problems that must be mastered not only 
emotionally, but from the viewpoint of intellectual insight. They must be lib- 
erated from merely verbal involvements and become concrete. It is clear that 
this technique is vastly more analytical.** But both types of therapy make it 
possible for patients to ventilate their problems before others, even to the 
point of great emotional stress and through verbalizing their aggressions, to 
clarify their actions and to gain some degree of insight into their repressions 
and hatreds. 

Another type of psychotherapy that has gained wide approval is that origi- 
nated and developed by Dr. J. L. Moreno at Beacon, N.Y. It is known as 
psychodrama and is a procedure in which the individual acts out a given role 
in the presence of co-actors, thus revealing the deeper levels of his personality. 

The experimentation with group therapy in the armed forces was found to 
be highly successful. While it is assumed that the therapist or group leader or 
integrator must have psychiatric training, this is not necessarily the case. It is 
essential, however, that the leader be skilled in integration. Whether he 
guides the verbalization of group members or chooses the non-directiye tech- 
nique, he must have the ability to synthesize. Potential group therapists may 
be drawn from psychiatry, psychology, sociology, social case work, counsel- 
ing, or guidance. 

In New Jersey, where this technique is referred to as “guided group inter- 
action,” the leader is a sociologist. Group therapy is the basis of the treatment 


21 Ibid., p. 18>. 
22 Ibid., p. 175. 
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of those boys who are sent to the new experimental farm-school known as 
Highfields. In the Youth Authority Camps of California the leaders are 
known as counselors and most of them have social work background. The 
idea of group therapy is spreading to reform schools and reformatories for 
older boys and, in time, its results will become more apparent than they now 
are. The literature is also growing and in-service training courses are being 
set up in various jurisdictions. The National Training School for Boys at 
Washington, D.C., operated by the Federal Bureau of Prisons is also experi- 
menting with group therapy. 


28 For a stimulating article on the subject, see Marshall H. Clinard, “The Group Approach to 
Social Reintegration,” American Sociological Review, April 1949, pp- 257-62. Also, Joseph Abra- 
hams and Lloyd W. McCorkle, “Group Psychotherapy, of Military Offenders,” American Journal 
of Sociology, Vol. 51, March 1946. For the work of S. R. Slavson in this field see his books: Aa 
Introduction to Group Therapy. New York: The Commonwealth Fund, 1943, and The Practice 
of Group Therapy. New York: International Universities Press, 1947; also his article, “Milieu and 
Group Therapy,” Yearbook, N.P.P.A., 1948, pp. 119-130; Samuel B. Hadden, M.D., “Group 
Therapy in Prisons,” Prison World, September—October 1948, pp. 1743 James J. Thorpe, “Group 
Therapy,” Proceedings, American Prison Association, 1948, pp. 184-189; Marshall H. Clinard, 
“The Group Approach to Social Reintegration,” American Sociological Review, April 1949, pp- 
257-262; and F. Lovell Bixby and Lloyd McCorkle, “Applying the Principles of Group Therapy 
to Correctional Institutions,” Federal Probation, March 1950, pp. 36-40. 


CHAPTER XXX 


Education and Religious Instruction 


WHEN THE ESTABLISHMENT Of the prison system was advocated back in 1790 in * 
it was considered fundamental that education and religious in- 
sruction should go hand in hand if the prisoner was to be reformed. Caleb 


Lownes, reformer, in 1798 urged that a school be opened in the 
‘Walnut Street Jail, but there is no record that it was done. As carly as 1801 in 
New York State, education was given to “meritorious convicts” 


vanis Eastern Penitentiary until 1845, The state of New York passed a law 
ere ean toii ot peal damini- 
trators in this country, held at Cincinnati in 1870, the following principle was 
endorsed! and incorporated in the now famous Declaration of Principles: 


Education is a vital force in the reformation of fallen men and women, Its 
ou pe ep Aa Sa RaDa, lepi sli jpas, ehga hi aims, 


priom, and should be carried to the utmost extent consistent the other 
purporer of such institutions, 


‘The early prison schools were crude and limited in curriculum and teaching 
malf and were devoted almost solely to teaching the illiterate to read and 
write. The teacher was usually the chaplain or an inmate, No appropriations 
ware made forthe muserils needed to operate even a priser cle, Books and 
were donated by friends outside the prison and were usu- 

sh eh dnt ede 
a situation, to be expected in the early schools, would be a travesty on 
education today, Nevertheless, in 1937-1938, Austin H. MacCormick, the out- 
standing authority on prison matters, found that there were no prison schools 
at all in 13 out of Go mate prisons; and that not one single prison had adequate 
provision fot vocational education. “Taking the country as a whole, we are 
tolerating a tragic failure. . . . Not a single complete and well-rounded edu- 
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pris rm that our system of prison education had m be 
cont up, outlined a comprehensive am tha im 
cluded rudimentary teed bails aid and Conii odai 
tion. The fundamental upon which the new edocation was 


alized instruction; (2) avoidance of reliance on mere sereotyped program 
and routines (3) recognition that convict education is adult education and 
not cha hoi eae 9 PEED co abe 
sive curriculum designed to meet all and (4) making interest rather 
than compulsion the prychological basis of the system. 

THE NEW DAY IN PRISON EDUCATION 


This pioneer exposition and criticism sounded a real challenge to those its 
terested in the education of adult inmates. The Federal Bureau of Prisons be: 
gan to take an active interest in prison education in the year 19y Congres 
sional appropriations made it to install trained supervisors in the ma 


jor federal relormatories, In addition, trained librarians 
were installed so that library facilities could be placed on a commpenent 
quasi-professional basis. 

The State of New York the Engleharde Commimion in 1oy te 
study the scope and of education in adult penal insinuations of 
that state, Its were far-reaching and crystallised the asen- 
tion of on the new education, an integrated technique in dealing 
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with his other needs as diagnosed by the classification clinic. If the man is il- 
literate, it is worth something both to himself and to society to teach him the 
rudiments of reading, writing, and arithmetic; but he may be lacking in some 
more vital prerequisites for a satisfactory adjustment—may need immediate 
medical attention, be suffering from a number of personality shortcomings, be 
confused about his réle in his family, or be worried about his former job. A 
fact-finding case study of the man will recommend the steps necessary to clear 
up each inmate’s problems. 

Here the psychologist can be of value to the educational director. The inte- 
grated institutional program is important. Tests must be made and their find- 
ings actually utilized. Vocational, aptitude, and intelligence tests are of prime 
value to the director of the educational program. The modern prison school 
must make an honest attempt to satisfy the needs of the inmate revealed by 
these tests, This makes it necessary to appropriate enough funds to meet the 
demands of a progressive penal philosophy. Too frequently the administra- 
tion thinks of a budget enlarged only for custodial provisions and provides 
for no other features of the program. 

Taking the New York State experiment in penal education as an example 
of what may be accomplished, we summarize briefly some of its essential fea- 
tures. The report of the Division of Education, as interpreted by Wallack, 
Kendall and Briggs, states: “[We] accept the modern point of view which 
holds that the purpose of education is to develop the individual as a total per- 
sonality. It is for administrative purposes only that we have divided our work 
into the two categories: general education and vocational education.” . . . 
“Under the heading of general education the Division of Education includes 
all types of educational activities which do not aim to develop vocational 
skills” but are intended “to revise attitudes toward social institutions and the 
individual's relationship to them, to develop interest and skills needed in ac- 


ceptable social living,” [and] “to provide the training basic to all desirable hu- 
man relationships.” 


AIMS OF SOCIAL EDUCATION IN CORRECTIONAL INSTITUTIONS 


Activities in the social education field are:* 


1. The so-called academic subjects: the social studies, history, geography, 
English, mathematics, general science. 

2, Mental hygiene: classes in personality development, consultation, guid- 
ance, 

3. Health and physical education: classes in personal hygiene and health, 
public health, correction of physical defects, games and play. 

4. Recreational activities: sports, games, entertainments, hobbies, clubs, 
publications, reading, organizations. 


2 Ibid., p. 22. 
8 Ibid., p. 23. 
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5. Arts: music, dramatics, sculpture, painting, sketching. 

6. Classes for physically and mentally handicapped. 

7. Cultural development: discussion groups, library research and reading, 
personal relations. 


These social educational activities aim :* 


1. To bring the inmate to adopt goals and attitudes which are in accord 
with those of society and which will further the improvement of society. 

2. To show the inmate the desirability of furthering the interests and 
standards of worth-while social groups. Social education must bring about 
a transfer of allegiance from anti-social groups and methods to socially desir- 
able ways of achieving desired goals. 

3. To develop points of view which will make apparent to the prisoner 
the futility of commiting criminal acts, and the advantages of law-abiding 
post-institutional living. 

4. To stimulate and develop desirable interests which will enable the 
individual to live a worth-while and yet an interesting life, This has reference 
particularly to leisure-time interests and activities. 

5. To stimulate and make possible sustained interest and effort toward 


self-improvement. 
6. To develop skills, understandings, and knowledges which will enable 


the individual to perform the ordinary duties of every efficient citizen. 


This paper program is naturally ambitious. Nevertheless the goals are set 
up, and many of them may be achieved in such a subtle manner that they 
may not really seem to be accomplished. The educational process is a day-by- 
day activity, wearing down much of the resistance of the student and chang- 
ing life habits slowly but inexorably—provided the teachers are well trained 
in their skills and objectives. In other words, education is also therapy. 

Another point we must make regarding the aims so ably pointed out by the 
New York authors is this: No educational director can accomplish these aims 
(especially 1, 2, and 3) without constant consultation with trained case 


workers. 


AIMS OF VOCATIONAL EDUCATION IN CORRECTIONAL INSTITUTIONS 


These aims of vocational education are not quite so clear or, at least, they 
are not stated in tangible terms. The trade-learning mania that characterized 
the reformatory ideal of the past half century has been found expensive and 
futile, The New York State educational authorities do not emphasize trade- 
learning. They point out the problems that confront industry: 


It is evident that the philosophy governing a program of vocational educa- 
tion within the prison must be influenced largely by conditions as they ac- 


4 Ibid., p. 24. 
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tually exist in the occupational world in which the released inmate must 
eventually find employment.’ 


After pointing out the rapid changes that have taken place in the industrial 
world, they add: 


The prison inmate upon parole, if his period of imprisonment has been of 
any great length, faces an unfamiliar world. He must be trained to live suc- 
cessfully in that world . . . must be equipped to earn a living in a highly 
competitive and rapidly changing world if [he is] to use fair means in se- 
curing food, shelter, and clothing. This requires a program of vocational 
training in the prison which is based upon individual inmate needs as well as 
upon the existing employment situation. . . . The current employment situa- 
tion demands workers trained in a wide variety of skills. . . . The worker 
released from prison should have acquired not only usable skills but that 
pride in high-grade performance which enables one to “get a kick” out of 
doing a job well, He must be trained to the point where he gains more satis- 
faction from the performance of legitimate work than from criminal 
activities,” 


Let us see how the educational system of New York State is functioning in 
the Clinton maximum-security prison as an example, The report indicates that 


Twelve hundred of the 2,000 inmates attend classes at some period during 
the day. The entire industrial group attends classes from 11 to 12 noon. An- 
other group meets from 8 to 11:45 in the morning; and a third group from 
I to 5 in the afternoon. Instruction material has been compiled for eight 
courses in agriculture, two in commercial art, one each in barbering, car- 
pentry, construction estimating, loom repairing, masonry, electricity, me- 
chanical drawing, navigation, tailoring, marketing, social science, bookbind- 
ing, machine shop practice, mathematics for printers, shorthand, advertising, 
salesmanship, cartooning, arithmetic, English grammar. Materials are par- 
tially completed for courses in painting and psychology.” 


The wide spread of occupations offered would seem to indicate that trades, 
as such, are not being taught. Rather, a wide variety of vocational skills is of- 
fered to meet the needs of a maximum number of individual cases. This may 
be gauged in terms of personal satisfaction and potential economic reward in 
the future, The establishment of good work habits is essential, if that is pos- 
sible with the human material at hand. Motivation also is essential. ‘To de- 
velop these attributes or virtues is more difficult in prison than in the free 
community; difficult both for the educational director, who must attempt to 
meet this challenge, and for the inmate, who is frequently fairly well disillu- 


5 Ibid., p. 27: 
8 Ibid., pp. 28-29. 
7 Ibid., pp. 58~59- 
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sioned with life. It is relatively simple for the free man to “decide” that he is 
going to improve his life by taking a course in some adult education program, 
but it is seldom that the free man sticks to his training course. It is still harder 
for men in prison. No system of intramural education can completely break 
down the prisoner’s feeling of despair. Some service within the prison must 
patiently work with the inmate in such a way that he will accept his situation 
as he finds it. This little understood service is discussed by a social case worker 
as follows: 


Our modern prison schedules the inmate’s life in terms of a rehabilitative 
plan for each individual. In this set-up, each limiting factor is in terms of 
doing something with the inmate. This implies a degree of cooperation on 
the part of the offender. Here is the positive emphasis in rules and discipline. 
The custodial aspect of imprisonment recedes into the background, leaving 
room for a newer philosophy of helping the offender get the most he can for 
himself out of his prison experience. The limitations then placed around the 
delinquent become of necessity a part of the constructive and purposeful plan, 
rather than a subduing disciplinary measure to aid in making the task of 
custody easier. It is here that the social worker can find a common ground 
on which to meet with the prison. If the prisoner can accept the limits of his 
situation, and take them within himself, he can carry this new method of 
living and developing within limits into the broader areas of his living.* 


Any constructive system of education can be of great service to a well- 
adjusted individual. So inmates in penal institutions must first be adjusted, if 
this is at all possible. The adjustment may be reached without the aid of 
trained social case workers, but this is the exception rather than the rule, 
There must be someone in the prison set-up with insight into the personality 
problems of the individual. In the old days there was no one to whom the 
prisoner could turn except the chaplain. Today the best of the new prisons 
employ trained personnel so that the frustrated inmate may find the encour- 
agement he needs from a guard who possesses that rare attribute, insight. But 
there should also be case workers available to direct those who are able to be 
of real service to the intimate needs of the prisoner. Close cooperation be- 
tween case worker and educational director will be of inestimable value to the 
inmate who is trying to adjust himself to the prison routine and prepare him- 
self for release. 

The educational program at San Quentin is one of the most progressive in 
the country. It had its beginnings “in the co-operation offered by the Univer- 
sity of California.” The Survey of Release Procedures states that in this prison 
“a unique kind of educational program has been developed during the past 
ten years. Here a single educational director and a staff of nearly roo inmate 


8C. Wilson Anderson, “The Positive Factor in Penal Treatment,” Prison Journal, April 1937, 
pp. 318-321. 
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helpers conduct a program of instruction which has caught the imagination 
of hundreds of prisoners not only at San Quentin but also at Folsom.” What 
is included in the San Quentin program of education may be gathered from 
the following summary. 

There are seven divisions of work represented in their program: (x) the 
History Division secures as complete information as possible regarding the 
new inmate’s life; (2) the Testing Division gives each new inmate intelli- 
gence, achievement, and personality tests; (3) the Counseling Division (a) 
seeks to advise each inmate as to-the best school courses to be pursued, based 
on (1) and (2), and a special survey of his educational and vocational inter- 
ests, both at time of admission and after the Board of Paroles has determined 
the length of sentence, (b) conducts a follow-up program to keep in touch 
with the progress of inmates taking educational courses, and (c) offers per- 
sonal service to inmates with respect to veterans’ affairs, state aid to depen- 
dents, notary public certification, and legal affairs; (4) the Classroom Instruc- 
tion Division includes especially grouped courses in academic subjects, agri- 
culture, business, applied science, languages, art and music, and a lecture 
course on Sundays for those who cannot be interested in other ways; (5) Cell 
Course Studies include about 40 academic and vocational subjects; (6) the 
University Extension Division provides access to over 175 correspondence 
courses offered by the University of California; this school attempts to interest 
every inmate in some course of training and there can be no doubt that a 
large percentage of the inmates are “education conscious.” 

While the San Quentin program is unusual there are other institutions that 
have a fairly comprehensive program of education. Nevertheless, most of our 
prisons are quite backward in offering a constructive educational plan to 
inmates. Some institutions have not gone beyond night school programs 
where the traditional three R’s are taught. The following is the comment on 
“night schools” made by the Survey of Release Procedures: 


The prison “night school” is a relic of the past. Once in a while it is a 
step in the direction of something better. Usually, it is a perfunctory and 
pathetic attempt to offer something to meet the demand that education be a 
part of every prison program, In a professional program for the treatment 
of criminals and criminality, it has had little or no significance." 


Much progress has been made in the field of penal education since Mac- 
Cormick’s study of 1927 but most prisons are still all too backward despite 
their paper programs that may look most attractive. 

It is gratifying to note the serious interest that has been manifested by 
leaders in the American Prison Association. Some years ago this organization 
published two yearbooks, covering the various phases of this most important 
field, which will mark a milestone of great significance in the long road that 


9 Survey of Release Procedures, Vol. V, p. 247. 
10 Survey of Release Procedures, Vol. V, p. 238, 
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has been charted by penal reformers. These excellent publications were edited 
by Dr. Walter M. Wallack, warden of Wallkill prison in New York state, 
assisted by the committee of education of the American Prison Association. 

The first yearbook, according to Dr. Wallack: “reviewed the history and 
the progress of correctional education and outlined its accomplishments and 
possibilities. It set standards which every conscientious prison official desires to 
adopt.” The second yearbook was prepared “primarily for the wardens of our 
prisons, the superintendents of our reformatories, the keepers of our three 
thousand jails and the staffs of all our penal institutions.”** 

These two complete and well-edited publications are heartily recommended 
to those who are specifically interested in prison education. In the first Year- 
book are articles on Guidance, the Problem of Curriculum Development, 
Education Methods and Procedures for the Illiterate, Social Education, Voca- 
tional Education, Physical Education and Recreation, the Library as an Edu- 
cational Agency, and Correspondence Cell-Study. The second Yearbook is 
even more practical and shows the warden what can be done in a variety of 
institutional situations, most suggestions coming from the wardens them- 
selves. 

A pioneer type of social education has been in operation during the past 
few years at the District of Columbia Reformatory at Lorton, Virginia. Con- 
ceived by the director of the District’s Department of Correction, Donald 
Clemmer, this new curriculum attempts to orient those capable of and inter- 
ested in social relationships. Without attempting to moralize or to “reform,” 
the purpose of the classes is to develop some degree of insight in the problems 
of the student inmates. Courses in family relationships, child guidance, com- 
munity life, social and economic trends, and American literature are typical 
of the overall curriculum. The classes are taught by top personnel, including 
the psychologist and superintendent.” 

Another type of progressive educational program is under way at the Bor- 
dentown, New Jersey, Reformatory under the supervision of Charles J. Per- 
rine. The curriculum, known as “Social Education Through Problems of 
Social Adjustment,” consists of six classes of twenty inmates each which meet 
ninety minutes five days each week. The men have been assigned to school 
by the classification committee of the institution. The course is made up of 
four major headings: 1. Individual Analysis (basic needs, emotions, conflicts, 
frustrations); 2. Institutional Adjustment including preparation for paroles 
3. Community Adjustment; and 4. Understanding Social Problems (court- 
ship, marriage, sex, vocational problems, etc.). Wide use of visual aids is 


made. 
The two above-mentioned institutional programs in education seem espe- 


11 Correctional Education Today, 1939- 
12 Prison Administration—An Educational Process, 1940. For later re-statements of the prob- 


lem of prison education see Proceedings, American Prison Association, 1946, pp- 105-157: 
18 See Donald Clemmer, “A Beginning in Social Education in Correctional Institutions, 
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cially valuable to those sent to prison primarily because they found it difficult 
to adjust to people and to social institutions. 


PRISON LIBRARIES 


The library of a prison is a sort of stepchild of the program of rehabilitation. 
Seldom do we find a well-stocked library adapted to the several types of in- 
mates who will use it, and even more infrequently is a trained librarian in 
charge. It is a lamentable fact that the same situation too frequently occurs 
in the free libraries of the nation. 

A good library in an institution need no longer be defended as a hand- 
maiden of good educational philosophy. Adequate personnel in charge is just 
as obviously needed as in the prison schools—and obviously is not being 
provided. The best we can expect or urge at the moment is a reasonably ade- 
quate budget and a plan that calls for a wise selection of books to meet the 
peculiar demands of the inmates. 

Blake McKelvey states that “probably the first prison library supplying 
more than Bibles and religious tracts was that established at Sing Sing in 1840 
. . . and in 1847 New York was the first state to start the custom of making 
annual appropriations.”"* As early as 1811, however, the Walnut Street Jail 
in Philadelphia had a library containing other than religious books. Certainly 
New York deserves credit for granting an annual sum for books almost 100 
years ago—especially as many prisons get no money from the state for their 
libraries even today. 

Libraries in prisons suffered in the same manner as did the early schools. 
What books were available were of little interest to the average prisoner. 
Many titles were religious in nature or filled with moral platitudes. Some 
convicts, in order to make an impression on the overworked and well-mean- 
ing chaplains, chose such books and pretended to read them avidly. Where 
shelves or book-cases were furnished they were likely to be in dark, dingy 
corners, the books often being uncatalogued and seldom properly repaired 
when worn out by constant use. Restrictions as to time of reading, number of 
books borrowed, and so forth, often discouraged many of the more intelligent 
inmates from taking advantage of the service. Most of the dull and obsolete 
books received through charity were given away so as to be rid of them. 

The prison library in most state prisons is little better than its early prede- 
cessor, as compared with improvements in other facilities. It still suffers from 
lack of funds, wornout books, unwanted titles, and poor personnel. 

In the federal prisons the libraries are far better. The book selection is good 
and there are trained librarians in most institutions. Dr. Benjamin Frank, 
superintendent of vocational education, states that prison inmates read five 
times as many books as the general public. A survey made by him in the 


14 Blake McKelvey, American Prisons. Chicago: University of Chicago Press, 1936, p. 42. 
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Federal Bureau of Prisons indicates that 75 per cent of the prisoners make use 
of the library facilities and that the average inmate reads 70 books per year as 
against 10.9 per capita in the general population, as reported by the American 
Library Association." 

Good library procedure may be found in various progressive prisons in 


fl ieee 
Courtesy, Federal Bureau of Prisons. 


The Library at the Federal Penitentiary, Lewisburg, Pa. 


addition to the institutions operated by the Federal Bureau. The Survey of 
Release Procedures mentions some high spots as follows: 


The open shelf system in which inmates are permitted to go personally to 
read and select books is rapidly being worked out and adopted in each of the 
Federal institutions. This kind of service is much preferred to the pick-up and 
delivery system in which inmates choose their books from a printed list 
without opportunity of examining the books before requesting. Keeping the 
library open during evening hours for free reading and study at Lewisburg 
(Pennsylvania) hes been so successful that the attendance continues to tax 
seating capacity even after readers were divided into groups and scheduled 
for definite evenings each week.*® 
The Penitentiary of the City of New York on Rikers Island maintains a 

good library of some 15,000 books, under the direction of a professionally 
trained librarian. The work of this library is well-integrated with the edu- 
cational program and the various vocational shops. This library was under 
the direction of Herman K. Spector, one of the best known prison librarians 
e took over the library at San Quentin prison in Cali- 


in the country. Later h 
the top flight prison libraries in the country. In 


fornia and raised it to one of 


15 From Federal Probation, March 1950, p» 67. 
18 Survey of Release Procedures, Vol. V. “Prisons,” p. 367 
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1949 the Department of Corrections of California issued a Manual of Pro- 
cedures for the Institutional Library, which recognized the importance of 
adequate library facilities as a definite part of the treatment program of any 
prison. 

There is no doubt that the library and the educational system must be well 
integrated if inmates are to profit from incarceration. Anything introduced 
in the prison that will facilitate the circulation of library books and help build 
up a good library will be of infinite service in the process of education. On 
the other hand, absurd traditional methods and concepts that restrict the use 
of the library defeat the whole purpose of the prison, that of reformation. The 
story of the library in the prison is none too encouraging. The library com- 
mittee of the American Prison Association, however, is doing yeoman service 
in raising the standards of this much neglected service to prisoners.’ 


THE ROLE OF THE PRISON CHAPLAIN 


Next to the warden and his guards, the chaplain is probably the earliest paid 
staff member of the prison. Although the legislatures were somewhat tardy 
in providing funds to pay religious dignitaries, so-called “moral instructors” 
were supplied in most of the penitentiaries during the first half century of 
their development. The public, however, looked with some suspicion on these 
gentlemen, as they feared the convicts might be proselytized by the zealous 
sectarian chaplains. If a Baptist were appointed, the Methodists and other 
denominations were likely to protest, and vice versa. 

The first books in many jails and prisons were Bibles and religious tracts, 
taken there by ministers and deeply religious laymen who were convinced 
that salvation alone would cure the criminal. The Boston Prison Discipline 
Society was organized by the Rev. Louis Dwight for the purpose of furnishing 
spiritual solace to the inmates of the state prisons. Two pioneers in this work 
were the Rey. Jared Curtis and the Rey. Gerrish Barrett, who served as mis- 
sionaries to the prisons. 

The chaplain was also the first librarian, despite the fact that most of the 
books he furnished for inmate perusal dealt with religious topics. As late as 
1875, the “moral instructor” in the New Jersey State Prison at Trenton stated 
that “frequent calls are made for books of the highest religious order, such as 
Baxter’s Call to the Unconverted, Baxter’s Saints’ Everlasting Rest, Dod- 
dridge’s Rise and Progress of Religion in the Soul and Guthrie's Way of Life.” 
Eyen at that date, the crying need of the chaplain was for a chapel in which 
religious services could be conducted. The overworked man of God was forced 
to repeat his Sunday sermon four times, once for each wing. None of the 
services were particularly effective as the prisoners slept or amused themselves 
in their cells during its progress. The chaplain writes in a report: 


17 See Library Manual for Correctional Institutions, edited by Edwin I. Friedman, American 
Prison Association, 1050. 
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Little benefit can be reasonably hoped for to men out of sight of the speaker 
and of all the officers, some of whom in the cells more remote are beyond the 
reach of his voice. It is not surprising, therefore, that some amuse themselves 
with games; that some disturb the speaker by loud laughing and talking; that 
others scoff, and many are listless.?® 


This same chaplain reported that for the moral betterment of the prisoners, 
the Apostolic Creed was repeated every Sunday in each of the four wings of 
the prison. 

Professor Gillin reports that Rev. Jared Curtis, chaplain of the Massachu- 
setts state prison, collected statistics dealing with crime causation as early as 
1832.'° Director James V. Bennett of the Federal Bureau of Prisons, in an 
article dealing with prison chaplains, calls these men the “first to introduce 
social case work technique in prisons and the first to recognize the reformative 
value of individualized treatment of the offender.”?° There can be no doubt 
that the early chaplains were called on to perform a wide variety of services 
for the inmates and that many dispatched them courageously and sincerely. 

We may smile at the stereotype often presented in cartoons of the minister, 
especially of those working with hardened and depraved criminals, but the 
fact remains that many of them have accomplished much good. Among the 
early chaplains were men possessing dynamic convictions, and who com- 
manded the prisoners’ respect. But many of them were pretty sorry figures. 
It is doubtless from this group that the stereotype was created. Unfortunately 
the chaplain has permitted himself to become institutionalized to such a 
degree that he has often been very ineffective in dealing on an honest level 
with the inmates. In some cases he has become a “yes man” for the warden 
and in other cases a “stool pigeon” whom the inmates can never trust. 

In the past the wily convict was adept in simulating religion for the purpose 
of gaining certain concessions or securing an early pardon. Some naive chap- 
lains were all too eager to accept such outward expressions of religion as the 
genuine article and placed themselves in a ridiculous position. In the early 
days, the chaplain’s success was usually measured by the number of conver- 
sions he was able to record. A prisoner writes thus about the prison chaplain: 


My impression of the average chaplain is that he is a broken-down failure, 
half a man of God and half a politician with a very anemic mind. If religion 
is of any value at all, it ought to be put to use in changing the attitudes of the 
prisoners. But with the kind of chaplains with which I am familiar, this 
process is something like trying to cut glass with a piece of soap.” 


18 H, E. Barnes, History of the Penal, Reformatory, and Correctional Institutions of the State 
of New Jersey. Trenton: MacCrellish and Quigley Co., 1917, p- 523- 

19 Criminology and Penology. New York: Century, 1926, p. 421. r : ge 

20 “The Role of the Modern Prison Chaplain,” Proceedings, American Prison Association, 
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And this is what a chaplain in one of our large prisons thinks of the prison- 
ers’ attitudes toward the chaplains and the church services: 


We, as chaplains, know very well that only about 25 per cent of the prison- 
ers attend our Chapel Service with any real sincerity. We know too, that of 
those who do attend, religion may or may not be the inducing factor. Many 
men merely attend to get out of their cells, some go to hear the music, quite 
a few feel that Chapel attendance may influence the Parole Board in their 
favor. Others go because relatives and friends urge them to. With many, at- 
tendance is.nothing more than a superstitious habit with no comprehension 
of the real significance of religion. Only those interested in religion accept our 
sermon in the spirit it is given. Thinkers are critical, opposing or disapprov- 
ing, according to their convictions. The dull are indifferent; and the in- 
betweens respond, perhaps, when we illustrate our point with a funny story. 
This sounds discouraging; but until religion becomes not only an ideal, but a 
practical application in everyday life . . . it will not influence our prisoners”? 


Aside from the indifferent, if not contemptuous, attitudes held by the in- 
mates, the chaplain had difficulty with the wardens of our early prisons. Here 
and there a hard-boiled warden made life miserable for the more timid chap- 
lains, so that in time their activities were sharply curtailed. Fewer strong- 
hearted men entered the profession since it was a sorely discouraging task to 
fight both the devil and an indifferent administration. Prison men were be- 
ginning to become skeptical of the chaplain as a spiritual leader in the midst 
of rascality. 

: In our discussion of the prison chaplain, we may fruitfully examine the role 
of religion in making an analysis of crime. From time to time we hear of 
commissions, committees, or surveys generally composed of ministers, with 
perhaps some laymen added to give them a certain public acceptance, whose 
purpose is to answer the age-old question: “Will religious training keep men 
and women from committing crime?” 

Such commissions and such worth-while efforts may be warmly welcomed 
by all who are interested in the understanding and repression of criminality. 
Any sympathetic and humanitarian effort to assist young people, especially, 
to go straight, is highly commendable and should be encouraged. With cer- 
tain types of cases religion, that is, traditional religion, may possibly secure 
results which cannot be obtained in any other manner. Just as in some cases 
an appeal to the individual's “fine old mother” may bring a complete re- 
generation, so religious appeals have their share of reformations. 

Serious attempts to evaluate the effectiveness of religious work among con- 
victs have never been made. Success has merely been assumed. However, 
many progressive chaplains have recently given much thought to their work. 


22 Francis J. Miller, “The Inmate’s Attitude Toward Religion and the Chaplain,” Proceedings, 
American Prison Association, 1941, pp. 431-435. 
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It is debatable just what the chaplain can or should attempt to accomplish in 
prisons. The question of morality versus religion has never been satisfactorily 
faced. Bonger, the eminent Dutch criminologist, quotes the findings of emi- 
nent European criminologists in support of the conclusion that “morality lies 
anchored more deeply in the human mind than religion does, and therefore 
does not rest on it,” and that “there exists no proof of the contention that 
strongly religious tendencies imply any strong moral predisposition”; and 
adds that “too little is known about the psychology of religion . . . and there- 
fore the question remains an open one.”** 

Several years ago some religious leaders began to feel that instead of for- 
malized religious work, the more intimate personal interview with prisoners 
holds some possibilities of success. With this emphasis in mind, appropriate 
training of chaplains took shape. The Earhart Foundation, in cooperation 
with the Newton, Massachusetts Theological School, the Council for the 
Clinical Training of Theological Students, New’ York, and the Federal 
Council of Churches, led the way in working toward this objective. This serv- 
ice gave members of the ministry an opportunity to obtain practical experience 
in dealing with the antisocial. It placed students in training centers, located 
in institutions carefully chosen for their progressive outlook and for the ex- 
perience and tact of its teachers. Students in such schools were under the joint 
guidance of the theological supervisor and the institutional supervisor.** This 
work is still being carried on by the Council for Clinical Training with head- 
quarters in New York City. 

California looks upon the responsibility of training chaplains for prison 
work seriously. Candidates for training are carefully selected by the State 
Personnel Board and must come well recommended by their churches as 
being especially adaptable for this type of training and work. A training 
center has been opened in San Quentin prison under the direction of Rev. 
Dallas L. Gladson. Semi-annual workshops are held where consideration of 
inmate problems is the main objective. A manual of procedures setting forth 
the basic principles of religious work in institutions has been prepared. Special 
emphasis is placed on counseling. 

The effectiveness of the prison chaplain has long been debatable. Clinical 
in-service training may be the answer in setting up a meaningful religious 
program in the prison. But when one surveys the country’s prisons he fails to 
find anything approaching what we have outlined except in a few institutions 
that have embraced the so-called new penology. In a majority of the institu- 
tions the chaplain is still persona non grata or is merely tolerated by the 
warden. Many have become badly institutionalized. 


23W, A. Bonger, An Introduction to Criminology. London: Methuen & Company, 1936, 
pp. 127-136. 


24 For a description of this work see the Prison World, May-June 1940, pp. 37 A 
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It is also debatable whether the chaplain should assume the highly spe- 
cialized duties of others on the prison staff, such as trained guidance officers, 
social case workers, the educator, or parole officer. The writers know of at 
least one large institution in which the chaplain actually handles parole work; 
his assistant counsels the inmates spiritually. 

Unless prisons develop trained chaplains, such as is being done in some 
federal institutions and in California, it might well be recommended that 


Chapel Services in Prison. 


those who are state-supported be eliminated. In their place, outside chaplains, 
trained by the various denominations, should be introduced. If the denomina- 
tions wish to gain a state subsidy for this work, it is not unreasonable, but 
they should assume direct control within the framework of their profession 
rather than remain under that of the warden or the board of trustees of the 
institution, 

There will always be men in prison who need some form of religious ex- 
perience. Obviously they should be afforded this opportunity and a spiritual 
advisor should be within call for this service. The various denominations can 
supply preachers for services on Sundays and other times as they are needed. 
But the chaplain, as an integral part of the classification clinic, is gratuitous 
unless equally as well trained as other members of that group.”* 


THE PENAL PRESS 
Just when the first inmate newspaper appeared in prison is debatable. It is 


25 For further discussion on the prison chaplain see Proceedings, American Prison Associa- 
tion, 1946, pp. 199-222; also a frank appraisal of the work of the chaplain in Prison World, 
January-February 1951, pp. 16 ff 
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alleged that the Elmira, New York Reformatory published the first paper, a 
four page affair called The Summary, on November 22, 1883. Four years later, 
in August 1887, the first paper to be published in a penitentiary appeared in 
the Minnesota prison at Stillwater.” Another source, however, contends 
that the first prison paper was printed in 1854 in the Ohio state prison at 
Columbus.” 

There are at present approximately 200 papers and magazines printed in 
reformatories and prisons, ranging from crude mimeographed sheets of two 
or four pages to elaborate newspapers and slick-paper magazines. Notable 
among the latter is The Atlantian, published in the Federal Penitentiary at 
Atlanta, Georgia. According to a recent survey of the prison press, these pub- 
lications may be divided into two groups: (1) publications expressly written 
for the inmates; and (b) “front” publications, which may appeal to inmates 
as well as to the outside public—a sort of “public relations” medium.” This 
survey was especially concerned as to the readibility of the prison publications 
and found that many scored higher or “more difficult” for their clientele than 
the Reader's Digest. 

The prison press affords an opportunity for inmates to release their latent 
talents along creative lines, such as short stories, jokes, editorials, poetry and 
dramatics. Sports’ events are unusually popular when written up in these 
papers. Articles on prison life and crime show up in from 23 to 50 per cent 
of the space.”” 

As an analysis of the penal press we can not improve on the following 
editorial, written by the editors of The Howard Times, published in the 
Rhode Island state prison, and labeled Struggle of the Penal Press: 


During the life span of nearly a century, penal publications have increased 
in quantity, seldom in quality. Today they are branded with the dubious 
distinction of never having accomplished the purpose for which they are in- 
tended—the reform of the penal system. It is still submerged in a morass of 
tradition imposed upon it by successive administrations appointed by many 
decadent systems of state and local governments. 

Most penal institutions condone the press only as a necessary evil. It exists 
because the administration which fosters a publication is considered progres- 
sive and in line with the modern trend in penal indoctrination. 

Tt is often referred to with pride. It should be encouraged as an actual step 


26 An excellent article on early prison papers was written by Mrs. Isabel C. Barrows, “Periodi- 
cals in Prisons and Reformatories,” in Charles Richmond Henderson (ed.), Correction and Pre- 
vention. New York: Russell Sage Foundation, 1910, Vol. II, pp. 236-260. fi 

27 The Howard Times of the Rhode Island State Prison, reprinted in The Outlook, Washing- 


ton State Prison, Walla Walla, May 1949- ; á 
28 Walter A. Lunden and Oliver A. Nelson, “Prison Journalism,” Prison World, September- 


October 1950, pp. 7 ff. For cogent comments on the status of the penal press and its editors, see 
the Prison World, January-February 1951, “The Penal Press,” pp. 4 £ 
29 [bid., p. 8. 
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toward rehabilitation. In order to accomplish this, it would be necessary to 
lift the curtain of secrecy and censorship which is maintained. 

The most perplexing problem facing the penal press is how it can operate 
in an effective manner when it is forbidden the privilege of printing the 
truth. Restrictions enforced, in addition to suppression of truth, quite often 
are a limit of their circulation by curtailed mailing lists and outright refusal 
to place the printed issues in competition with other news material. 

Usually a limit is set as to the use of the facilities and materials to maintain 
a regular schedule. Because of these restrictions and strict manuscript censor- 
ship more than two hundred publications have been doomed to the role of 
silent ghosts in a country which prides itself as a champion of a free press. 

In some instances, methods are used to circumvent at least a few of these 
restrictions in order to present the plight of over one hundred and fifty thou- 
sand men and women confined in the United States. Usually these attempts 
are apparent only to those who are schooled in subterfuge. 

Occasionally, the penal press will seem to win a minor point in its constant 
and unequal fight for humane justice. Whether the credit is rightly theirs is 
debatable. However, it does spur them to greater efforts and gives them hope 
and encouragement. Every penal publication is constantly trying to rise above 
the adage that they are the “stepchild of the fourth estate.” 

Do not doubt the intrinsic worth of penal publications. The material used 
often comes from the frustrated pen, but it also comes from a contrite heart. If 
you will look close enough, you will have had a glimpse into the soul of suf- 
fering humanity. 

The penal press will show its true worth when encouraged, and will fail so 
long as it is suppressed.°° 


We see from the above that those who edit and publish the papers circu- 
lated in prisons find their mission sharply curtailed by the administration. Yet 
it is surprising how free many of the publications are. Some of the age-old 
questions of prison administration are freely discussed in some papers. Such 
pressing problems as the quality of the food served, parole planning, loss of 
privileges, punishments, the program of activities, and the like, are considered. 
In some cases editors are permitted to interview visiting penologists, state 
officials, members of boards of pardons, and even to make surveys by corre- 
spondence, and thus print their frank findings where all inmates may read. 

The prison press serves as a safety-valve. Aside from mirroring the events 
of the day, it can, and should, be the medium for the inmates to air their views 
on subjects closest to their experience such as crime, court trial, sentencing 
practices, prison program, and release procedures such as parole. The prison 
administrator who affords the editors of the penal press the widest latitude 
within the confines of good taste and recognized standards of enlightened 
journalism need have no fear that there will be riots or overt action from 
embittered prisoners. 


30 Reprinted in the Outlook, Washington State Prison, Walla Walla, May 1949. 


CHAPTER XXXI 


Prison Health and Recreational Problems 


MEDICAL SERVICES 


IT HAS ONLY BEEN within the past two decades that serious thought has been 
given the problems of health and recreation in our American prisons. It 
seemed unnecessary to bother with criminals after they were once locked up. 
The rudiments of disease were, of course, scrutinized and insured against but, 
even in this preventive field, little more than elemental precautions were 
taken. 

Just as superstitions regarding the causes of most diseases shackled medical 
science outside the prisons, so were the early prison doctors thus restricted. 
Thus if the causes of jail fever, or typhus, were unknown in early days, early 
prison physicians could not be blamed for the inevitable plagues that swept 
across the world, in the free communities and prisons alike. But long after the 
causes of most diseases were known and preventive medicine was well estab- 
lished, it never occurred to society to set up ordinary precautions in jails and 
prisons, or to treat convicts with the superficial care given even charity cases 
on the outside. 

The development of medical care in prisons goes hand in hand with an 
enlightened social philosophy. We shall attempt in this chapter to trace the 
development of medical services in prisons and to appraise the recreational 
programs found in American prisons. 

We have often charged the designers of early prisons with apathy, if not 
cruelty, for neglecting to provide large window space in the cells of prisons. 
Usually only narrow niches were provided the immured convict in his’ cell. 
While this practice may well haye been due to a perverted sense of the archi- 
tects’ generosity, it is undoubtedly due to the fact that it was traditional for 
jails and prisons to have small apertures for windows rather than large open- 
ings. At one time in England a tax was imposed on windows because they 
could readily be counted by the tax collector. Jails were included for some 
unexplainable reason. Hence, to circumvent the tax system, householders and 
designers of jails either eliminated windows entirely or drastically cut down 
their size. Where windows were already in evidence they were bricked over. 
The same was done to skylights. 

Naturally this practice merely intensified the odors of jails as well as the 
belief that diseases were caused by bad air. Dr. Justin Fuller, in discussing 


the condition of early jails, says: 
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Attempts were made to improve jail smells by various contrivances. . . . 
The English judge of the period is pictured in wig and gown, holding a bou- 
quet of flowers in his hand, not because he was a dilettante, as some humorists 
have professed to believe, but because the physicians of the era ascribed the 
transmission of diseases to bad humors and miasmas, and the judge, in the 
noisome atmosphere of the court, thought in his humble way to protect him- 
self as best he might.* 


To this day, at the opening of the Assizes in Britain, the bewigged judges 
enter the court room with a bunch of flowers in their hands. 

While there may have been feelings of indifference among prison admin- 
istrators for the well-being of their inmate charges, there is plenty of evidence 
that early wardens of American prisons were concerned with defects in archi- 
tecture that made sanitary housekeeping difficult. Problems of plumbing, such 
as the provision of water for flushing toilets and carrying off wastes, the 
further provision of adequate drinking and bath water, were constantly 
troublesome to administrators. The same was true of furnishing adequate 
heat in the prison cells and corridors. 

Early stoves were small, expensive, and dirty. The various systems used, 
aside from stoves, were imperfect and prisoners were likely to suffer great 
hardships during excessively cold weather. Early records describe how in- 
mates were obliged to wrap themselves in blankets during the day as they 
worked in their cells, or sleep in their clothing. Cell temperatures were more 
often than not in the 50’s and low 60’s. 

In most American prisons erected in the nineteenth century the use of the 
night bucket was almost universal. In those institutions that atterfipted me- 
chanical plumbing there were almost constant odors that permeated the entire 
prison. An example of this is disclosed from the record of the medical doctor 
of the Eastern Penitentiary of Pennsylvania for 1849: “I have known the 
clothes of persons walking through the corridor to become so saturated with 
the odor that it was perceptible to others even after a walk of some miles in 
the open air.”* 

Bathing facilities were woefully inadequate in prisons during this early 
period. In the separate system it was necessary to escort the inmates, one by 
one, to whatever bathing facility was in use, and thence back to their cells. It 
was a slow process that taxed the harassed staff to serious limits; thus, a bath 
was not provided very frequently. Of course, the mania for daily baths was 
unknown even among those in the free society. The “Saturday night bath” 
was an American institution until recent times. 

It is a fact that when a prison was erected in this country during the wave 
of penitentiary construction, the physician was immediately employed even 
though, in most cases, he was employed part-time. No institution could start 


1 Mimeograph material of a speech delivered by Dr. Fuller at New York University on Febru- 
ary 7, 1948. 
? Report of the Inspectors of the Eastern Penitentiary, 1849, pp. 18 f. 
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functioning without some thought of the health problem. Each prisoner was 
examined upon entrance and he was generally given access to the doctor, 
dispensary, or hospital upon his own request. In the reports of the early 
wardens we have no difficulty in finding statements by the physicians of the 
general health of the inmates under their charge. For example, here is a por- 
tion of the report of the physician in the Eastern Penitentiary for 1832: “The 
health of the prisoners has, on the whole, been good. The complaints which 
have occurred most frequently, have been intermittent fever in the spring and 
autumn; disorders in the bowels in the summer; and catarrhs and rheumatic 
pains in the winter. But one case of fever of a serious type has occurred.” 

It would not be fair to charge prison physicians of those early days with 
neglect. Medical science was none too well developed during most of the 
nineteenth century and it is quite possible that prison inmates were afforded 
more individual attention than most persons on the outside were since it was 
supplied to them free of charge. Serious diseases did occur but there is no 
evidence that those suffering from them were neglected. In due time, with 
prison populations increasing, full-time medical doctors were employed and 
later, surgical equipment provided. If prisons were in large cities, the tendency 
was to take care of major operations in municipal hospitals rather than in the 
prisons. This is still the rule in many small institutions and in some large 
county jails. Orderlies, assistants to medical doctors, and nurses—all important 
in dispensing medical care—were traditionally supplied in early prisons from 
the inmate population. Prison budgets seldom provided for civilian attendants 
or other personnel. Thus, not only did this situation exist in early prisons, but 
is prevalent today in most institutions. In well operated medical programs 
inmate personnel are often fairly efficient but it is obvious that in-service 
training is necessary. 

Before discussing what we may reasonably expect to find in a modern 
prison, so far as medical care is concerned, it is important that we make some 
observations. First, let us note that the medical services of a prison are of a 
two-fold nature: treatment of disease or illness of a minor nature and pre- 
vention of illness of any type whatsoever. In prevention it may be assumed 
that the medical staff must constantly be on the alert against any type of com- 
municable disease and to see that a high standard of sanitation is set up and 
scrupulously maintained. 

Second, it should also be stated that society has the right to expect the medi- 
cal services of a prison to see that men in prison are so treated that they return 
to society as healthy as possible and not become chronic public charges. That 
is, the neglect of a man’s health while in prison cannot be tolerated. If he 
enters a prison with some disability, it is the duty of the medical service to 
diagnose and treat him with the best facilities obtainable; at least as good as 
is customary for the general population. 

But aside from good diagnostic aims and facilities and a program of treat- 
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ment and prevention, all instituticnal medical personnel should be given 
opportunity to do research. It is axiomatic that a medical program worthy of 
the name should include both immediate research and a long-range program 
of research. Such projects should be tied up not only with causes of various 
ailments but allied to the basic causes of delinquency and criminal behavior. 
Thus medical personnel should possess some knowledge of psychology, social 
work, the industrial field, and education. In short, viewing the modern penal 
program as it exists in many establishments today, the physician should un- 
derstand and be sympathetic with the various facets of the classification pro- 
gram. Naturally he should have a place on this classification board and pool 
his knowledge and skill in arriving at a group appraisal of each inmate com- 
ing before the group. The medical man cannot be a “lone wolf” in the in- 
stitutional program. Conversely, the administration must permit him a free 
rein in conducting research of any type he may choose, assuming, of course, 
that it falls within the purview of medical ethics. This must be basically 
assumed in any institutional medical program. 

A medical program in a prison, then, should first of all be comparable to 
that pursued in the free community so far as both treatment and prevention 
of diseases are concerned and second, embrace a sound and adequate program 
of research into the causes of delinquency and crime. As we read the reports 
of physicians who handled the health needs of prisoners in our early prisons, 
we must compare their work with the medical knowledge of their day and 
attempt a comparison between their programs and those in operation in the 
free community. When this is done we find we can not afford to be too critical 
of their work. But today we are able to make the same comparisons and find 
the medical facilities in many of our prisons woefully weak. There are few 
studies of medical programs in our modern prisons as a whole. Perhaps the 
best that has been made is that done by the Attorney General’s Survey of Re- 
lease Procedures, in 1940. We shall make considerable use of this report in 
this section. States the report: 


The prison physician faces one of the most difficult problems in medical 
service, To him are sent the very essence of society’s misfits, for his patients 
are not only the abnormal, the subnormal, and the maladjusted—the handi- 
capped, the sick, the surgically unfit, the degenerate, the dissipated, the dis- 
eased, the psychotic, the psychopathic, the neurotic and the feebleminded, but 
they are also the socially undesirable—men and women whom society has 
cast out, who cannot or will not cooperate according to the rules of the game. 
To this beginning must be added all the complicating forces which are pe- 
culiar to a prison and which so materially affect the prison physician’s pa- 
tients. They begin with the mental worry and disgrace of imprisonment and 
they by no means end with the drab, dull existence which characterizes 
prison life. Not only does lack of stimulating work weaken the mental keen- 
ness of active minds, but lack of any work in most prisons today saps the 
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moral fibre out of the most stalwart spirits. Crowded together in the narrow 
confines of a walled institution, housed in cages like animals where insuff- 
ciency of light and air and no privacy wilt the hardiest, fed on a monotonous 
diet, allowed only a restricted amount of exercise,—the problem of keeping 
people well under such conditions is itself a problem. 

However, the work of the prison doctor is not confined alone to the treat- 
ment of individual prisoners. If he is really on his job, he must deal not only 
with a group of public health problems involving medical care and hospitali- 
zation including the usual epidemics and those social scourges—tuberculosis, 
venereal disease, drug addiction and mental ailments, but also with questions 
concerning food selection, storage and preparation, milk and water supply, 
garbage and sewage disposal, industrial accidents and health, and all the pub- 
lic health problems which are present in any community except those dealing 
with women and children. And here he is met with a complication not usu- 
ally found in outside communities, viz.: the lack of women and all its un- 
fortunate consequences. In fact the prison physician, besides being the family 
doctor—guide, philosopher and friend—to the motliest community known to 
man, must also deal with the very dregs of the problems of public health. 

The work of the physician and his staff may be efficient and satisfying only 
if they are encouraged by the warden and others connected with the adminis- 
trative staff. Many prison physicians find themselves seriously handicapped by 
resistance or apathy on the part of the warden and custodial officers. Hos- 
pitalization, sick line, prophylaxis—all are often only tolerated by administra- 
tors which attitude seriously hampers the best and most resolute medical doc- 
tors. As Justin Fuller puts it: “The Function of a prison medical service, then, 
is to give a maximum result with a minimum of disturbance to other func- 
tions of the institution. This philosophy is the foundation upon which pris- 
oner patient-physician relationships are built. It also explains the deviation of 
many features of prison-hospital floor plan arrangements from non-prison hos- 
pital designs,”* 


We have mentioned elsewhere the dangers of institutionalization of the 
personnel. The prison physician is not immune from this insidious danger. 
He, too, gradually becomes hardened to the prison and his helpless charges. 
Since his problems are peculiar, as we have noted above, he must be a deter- 
mined man indeed not to succumb to the indifference of the prisoners, the 
resistance to his program by the warden and guards, the paucity of facilities, 
many of which are crude makeshifts, and the innumerable other difficulties 
he very often encounters in prison work. Many physicians, like other person- 
nel, develop a cynical if not arrogant attitude toward their patients or become 
irritable, supercilious, careless so far as professional ethics are concerned, or 
sometimes downright cruel in thought or action. The monotony of their work 
and surroundings eat away at their professional attitude so that they develop 
indifference, apathy, or contempt toward the prisoners. This situation cannot 


3 Loc. cit., p. 159. 
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be overlooked or even minimized in any discussion of medical services in a 
prison. 

Medical service usually begins in a prison with, the initial physical examina- 
tion of the newly arrived prisoner from the court or county jail. Such physical 
examinations vary from a general going-over to detect obvious physical defects 
or diseases, to a series of examinations, tests or inoculations extending over 
the 30 day (more or less) period of quarantine. The Survey of Release Pro- 
cedures reports that most prisons give some sort of physical examination by 
the regular physician both upon entrance and upon release; that in a few 
prisons such examinations are given by attendants; and that in some institu- 
tions no physical examination is given. It may be stated that few prisons afford 
a thorough examination—one that would pass muster under any standards 
set up, for example, by the United States Public Health Service. Among the 
special physical examinations and tests given as part of the admission pro- 
cedure are the following: 


Venereal: blood test (Wasserman, Kahn, Hinton, Koleman) 
spinal puncture 
smears 
Tuberculosis: sputum 
X-ray 
blood test (Mantoux, Kline) 
Smallpox: vaccination 
Typhoid: inoculation 
Diphtheria: Shick test 
Scarlet fever: Dick test 
Blood count 
Blood chemistry: (hemoglobin or other) 
Urinalysis 
Throat cultures 
Neurological 
Opthalmological 


Of 78 prisons reporting to the Survey (published in 1940), all test for 
venereal diseases; 50 reported vaccinations for smallpox; 38 inoculations for 
typhoid; 22 make routine urinalysis; 46 report X-ray (including fluroscope in 
29) whenever tuberculosis is suspected. The other special examinations listed 
above are rare in prisons. In some prisons the physician prefers an outline for 
the initial examination of newcomers that provides a complete check on every 
possible function and organ. Other physicians prefer a less stereotyped form 
that relies upon their own insight to detect all functional and organic 
deviations. 

Aside from the initial examination, provision should be made for periodic 
check-ups on all inmates as well as one final examination before the men are 
released. But most of the physician’s time is absorbed in the day by day sick 
line that looms large in prison routine. It was stated above that most men 
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coming to prison are physical or social deviates and thus present an abnormal 
problem to all services within the average prison. Especially do they bedevil 
the prison physician. Provision must be made for the relatively large number 
of men who form this sick line each morning before the doctor's office. Here 
is what the Survey has to say about this institution: 


The “sick line” is anything but an incidental feature of the daily routine of 
any prison. It is as important and distinct a function in the whole hospital 
program as the out-patient department of the modern city hospital and serves 
much the same purpose for the prison’s community. Here the doctor meets 
not only the exasperating problems of minor ailments, the petty irritations of 
human ills which are relatively so unimportant and yet loom so large in the 
individual life, the malingerer, the hypocondriac, the old and the weak; but 
here he meets, and defeats if possible, the onslaught of contagious disease, the 
beginnings of serious disciplinary problems, the correction perhaps of whole 
criminal careers. It is the first medical service needed and the last to be aban- 
doned. If one has to give up all but one of the major medical facilities of an 
institution, the retention of adequate medical care at sick call would be the 
one to maintain.* 


The mechanics for reporting to “sick line” vary with prisons. Most fre- 
quently the inmate must petition the guard. In some prisons this is a mere 
formality but in others the guard uses this power to badger the inmates. Best 
procedure would call for a system whereby the inmate may report to the 
physician at his own volition. This permits the doctor to determine whether 
the man needs help or is a malingerer. 

What to do with malingerers is a problem in every prison. It is agreed that 
the best procedure in coping with this group is medical. In some institutions 
the malingerer is assigned to sick cell, but he is deprived of all privileges such 
as tobacco, movies, “yard out,” or reading material. Subtle medical treatment 
for group malingerers who, for example, complain of back-aches, might be 
met with a “shot” in the buttocks, which is effective for real back-ache as well 
as for coping with pretense. Many pretenders ask for aspirin, salts, and other 
relatively innocuous panaceas. The physician can exercise his own judgment 
in dealing with these chronic complainers. A nuisance problem in all prisons 
is the hypochondriac. Here, again, the physician can prescribe some type of 
medical treatment, but if this fails some psychiatric treatment may be found 
desirable. The medical doctor must above all be professional and also imagi- 
native and resourceful in all his dealing with this group. 

Those whose physical difficulty calls for special diets should be dealt with 
objectively and with patience. In the best prisons there is always to be found 
special dietary kitchens. While every effort should be made to tackle such 
problems, the medical personnel should also be alert to those who feign illness 
or dietary delusions. In short, all such problems should be left entirely to the 
medical staff rather than to the custodial personnel. 


4Vol. V, Prisons, Pp. 164. 
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The prison hospital should be adequate, well-staffed, and equipped. It 
should be designed to treat both outpatients and inpatients under the same 
roof. Custody is of major importance; thus the hospital should be close to, 
or within the area of the maximum-security cell block. Physical features of 
the building should take care of the escape risk, although these need not be 
obviously repressive. Many of these may be masked, as in the case of windows 
that should be well barred and made of bullet- and shatter-proof glass. Stain- 
less steel mosquito netting is also desirable in hospital rooms. The Federal 
Bureau of Prisons, in its Handbook on Correctional Institutions, Design, and 
Construction, has outlined the salient features of adequate medical care as 
well as the physical features necessary for efficient functioning of the medical 
staff." 

Many prisons, located in metropolitan areas, may resort to local hospitals 
for serious or major operations. But those located in sparsely populated areas 
or far from first-rate facilities, will be obliged to equip their hospitals with 
necessary operating paraphernalia as well as with competent surgeons. 

A first-class medical staff will also explore the possibilities of performing 
plastic surgery for inmates when it is determined by classification clinics that 
physical anomalies have contributed to a criminal career. Some years ago Dr. 
J. F. Pick of Illinois accomplished some interesting work in this field by 
operating on inmates at the Illinois State Prison. Obviously those inmates, 
submitting to any form of plastic surgery, should be apprized of its possi- 
bilities and their consent obtained.® 

Just as adequate medical service should be available for all inmates, so must 
dental and optical service be provided. These should be on an equally high 
level as the medical equipment as it is important that all individuals be sup- 
plied with eye glasses or dental attention when needed. 

Tt may be seen that the medical services of a prison are extremely important 
in the total process of rehabilitating the inmate. In some of our American 
prisons there can be no room for serious criticism but in a large number of 
institutions it is obvious that such services and facilities are inadequate. And, 
in addition, the services rendered are dispensed in an apathetic and even 
inefficient manner. 


RECREATIONAL NEEDS OF PRISON INMATES 


Perhaps no phase of the rehabilitative program has been so much neglected 
as that which deals with the recreational needs of prison inmates. It is axio- 


5 Federal Bureau of Prisons, 1949, Chapter XV. 
®For a short account of Dr. Pick’s work, see John Barker Waite, “The New Outlook for 
Crime Prevention,” in symposium, Boulder Colorado Crime Conference, August 1949, pp. 41-44. 


For results of similar work by Dr. Russell L. Finch in the Southern Michigan prison at Jackson, 
see Federal Probation, June 1951, p. 59. 
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matic that constructive recreation or leisure-time pursuits can be a vital factor 
in the physical and social development of anyone, whether he is in a penal 
establishment or in the free society. Recreation within an institution can also 
have real meaning in the process of re-education and re-adjustment of the 
individual and, of course, should be integrated with all other phases of the 
program. It is our purpose in this section to deal with recreation as one of 
the basic elements of the rehabilitative program. 

We are all familiar with “yard out” or free-time hour in our conventional 
prisons and reformatories. Inmates are released from their daily work in shops 
and are expected to follow their own desultory whims, usually without any 
equipment or guidance. Not only do the prisons, as a whole, neglect the 
recreational needs of the inmates, but penologists as well have given scarcely 
any thought to this vitally important subject in their writings. Even the com- 
prehensive Survey of Release Procedures, in its volume “Prisons” (Vol. V), 
failed to mention its importance in the treatment program. As one scans 
through the writings of administrators in the journals he finds relatively little 
written on the subject of recreation in prison. 

Perhaps the most inclusive article on the subject was prepared for “Correc- 
tional Education Today,” a volume dealing with all phases of the educational 
program of the prison and published by the American Prison Association." 
The writers of this article make the following statement: 


Recreation is a growing force in the rehabilitative treatment of criminals. It 
was introduced in many institutions with something of a “tongue in cheek” 
attitude. Some prisons have adopted the practice of permitting recreational 
activities as a short-cut to the solution of disciplinary problems. In others, 
physical education has become a measure for improving the general health of 
the inmates. But these are not the most important purposes of physical edu- 
cation and recreation in correctional institutions. They serve most usefully 
when correlated with the whole prison program and when regarded as a ne- 
cessary part of constructive treatment. 


A well-rounded program in any prison or reformatory, following in the 
best traditions of the New Penology, must include a carefully thought-out 
balanced recreational program with at least one full-time trained worker em- 
ployed for the purpose. Recreation is conceived as an integral part of the 
treatment program—not just to fill a gap in the day—and should loom large 
in the daily life of any inmate, although he may have to be motivated, subtlely 
but not forcefully.* 

Recreation is construed in this section to mean: activity in the open; indoor 


TJohn Law, L. W. Davis, and Gerald Curtin, “Physical Education and Recreation,” 1939, 
Pp. 222-40. 

SCE. Darwin E. Clay, “Physical Education and Recreation in Correctional Treatment,” Pro- 
ceedings, American Prison Association, 1946, PP- 137-44. 
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activity of games; hobbies; and cultural or aesthetic pursuits (music, drama, 
art work, etc.) aside from the formalized program of prison education. 

None of the early prisons made any preparation for recreation of prisoners. 
The idea of recreation was completely foreign to imprisonment. Reading in 
one’s cell was tolerated at an early date, but even here the material was care- 
fully selected and limited almost exclusively to religious tracts and the Bible. 
As we point out in our chapter on education, the chaplains in the early prisons 
were responsible for instruction and, in due time, books other than those of a 
religious nature, crept into the offerings. Imprisonment was long regarded as 
a solitary experience and no thought was ever given to any cellular occupation 
to while away the tedious hours the immured man was locked up. Yet, despite 
this deadening cellular monotony, there were many instances where prisoners 
made little articles out of whatever material was available. Charles Dickens 
relates, in his American Notes, that one of the prisoners he visited in the 
Eastern Penitentiary at Philadelphia was thus engaged. He writes: 


He wore a paper hat of his own making. . . . He had very ingeniously 
manufactured a sort of Dutch clock from some disregarded odds and ends; 
and his vinegar bottle served for the pendulum. He had extracted some colours 
from the yarn with which he worked, and painted a few poor figures on the 
wall, One, a female, over the door, he called “The Lady of the Lake.” 


The first recorded instance when men were allowed out of their cells for 
conversation purposes or relaxation occurred in the Charlestown, Massachu- 
setts prison on July 4, 1864. The intrepid warden, Gideon Haynes, permitted 
his men out of their cells for one hour on that day, but not without consider- 
able foreboding on the part of his staff officers. Here is what happened: 


At ten o'clock in the forenoon the prisoners were assembled in the chapel for 
the usual services, At eleven o’clock they marched into the yard and formed 
into a hollow square in the center of which stood the warden. He made a 
short address telling them that he proposed giving them an hour’s liberty dur- 
ing which they were to have the privilege of enjoying themselves in any 
proper way, with the simple restrictions that they were not to enter the work- 
shops nor pass behind the line of buildings. He continues: 

“Up to the moment no one on the premises, save the deputy warden, knew 
of my intention. For a moment all was silent. The shout that then burst forth 
from those four hundred throats, the delirium of delight into which they 
were immediately plunged, at once relieved me from all fear as to the result. 
They shook hands, embraced one another, laughed, shouted, danced, and 
cried: one of them caught up my little boy, rushed into the crowd, and I saw 
no more of him till the bell called them to order. . . . At the first stroke of 
the bell every voice was hushed; silently and quietly they fell into line in their 
respective divisions, and save for the flush of excitement and the animated 
expression which flashed from the eyes of all, giving them more the appear- 
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ance of the men God created in his own image than I had ever seen in that 

place before, they, in their usual good order, passed into their cells.® 

We have no record that this unusual freedom was repeated at subsequent 
July 4th celebrations in the Massachusetts State Prison. But on July 4, 1875— 
11 years later—the warden of the Illinois State Prison at Joliet, R. W. Mc- 
Claughry, gave his men the use of the yard for the first time. He wrote: 
“There they talked, laughed and sang, engaged in athletic sports, and im- 
provised minstrel performances to their hearts’ content, while the occasion 
was enlivened with instrumental music by the Wheaton cornet band.”?° 

In a survey of American prisons, compiled in 1910, from which the above 
quotations were taken, the following appears under the heading of recreation: 


Concerning recreation it is said from Oregon: “We have a half holiday on 
Saturdays and during the season have a game of ball after the men are shaved 
and bathed. For trivial violation of the rules they are prohibited from attend- 
ing these games. During the games those in attendance are permitted to walk 
and cheer the good players." 


The report goes on to state that in many other prisons the men were allowed 
to assemble for exercise and recreation and there was no recorded instance 
of any disorder arising from this practice. An even earlier instance of desul- 
tory recreation of an indoors variety comes from the early Alabama prison: 


Large numbers of them [prisoners] being in a ward, they are allowed to 
talk, joke, sing, pray, preach, write, and, while it is not allowed, they do play 
“five up” a little for fun, tobacco or nickels . . . they have some high old 
times down in the mines. I frequently see, on my rounds, through the wards 
on Sunday, some reading, some wrestling, some story telling, some sleeping, 

, Some praying and singing, generally about two to four preaching, and not a 
few playing “five up” for “baccer” with which, by the way, they are liberally 
supplied. Their great recreation is playing cards.’ 


Mrs. Jessie Hodder, one time superintendent of the Massachusetts Reforma- 
tory for Women at Framingham, states, relative to recreation, as early as 1912: 


My reasons for letting them [the inmates] have games are exactly the same 
as would hold good for people outside such institutions. “All work and no 
play makes Jack a dull boy.” I think the reasons for allowing games are mani- 
fold. It is humane to do so. It helps to let off steam, It helps to make them 
forget their own sorrows. It teaches them cooperation with each other. It 


teaches fairness, and I believe it is very wholesome to do it. I also do it be- 
et 

® Quoted by Frederick G. Pettigrove, “The State Prisons of the United States Under Separate 
and Congregate Systems,” in Charles R. Henderson’s Penal and Reformatory Institutions, Vol. 
Il of Correction and Prevention, 1910, Russell Sage Foundation, p. 63. 

10 Idem. 

11 Ibid., p. 64. 

12 “The Conduct System of Alabama in its Relation to Health and Disease,” R. M. Cunning- 
ham, in Proceedings, American Prison Association, 1889, P- 133. 
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cause I know that I should go almost mad if I had to sit in a work room all 
day long and could not have a minute’s freedom of my own. I let up on the 
discipline because I feel sure that if the women cannot be trusted in a whole- 
some womanly way in here, they cannot be trusted outside, and I want them 
to do in the institution only what is necessary to keep dignified order, but I 
want no humiliating discipline . . . I think the effect upon the health of the 
women has been excellent . . . I think that music as a recreational factor has 
tremendous value in institutions of this kind.** 


When the reformatory was established in the 1870’s, military drill and 
calisthenics became a definite part of the regime.** This, of course, was com- 
pulsory, so we cannot consider it very seriously in this discussion aside from 
the fact that the innovation was symptomatic of the trend in favor of the 
physical development of the inmate. The early superintendents of reforma- 
tories were quite positive in their beliefs that their young adolescents should 
be subjected to a rigorous program of physical training. Photographs of 
activities in the early reformatories never fail to include those of the boys 
undergoing military drill or calisthenics, accompanied by band music. 

After the silent system broke down in adult penitentiaries, a recreation 
period was permitted. The monotonous “yard out” that developed was, and 
still is, a “breather” between the closing hour of work and the evening meal, 
During this brief respite from the routine of the work day, the inmates 
merely walk up and down the cramped yard, usually consisting of a concrete 
space between the cell blocks or other buildings, or sit about chatting and 
smoking. But even this has some merit. The men can breathe fresh air, stretch 
their weary bones, chat with some of their friends and, if they wish, toss a 
ball about—that is, if a ball is available. But it is desultory recreation. Few 
prisons have available any specific yard area devoted to recreation and even 
fewer have a trained recreation worker. The federal prison service and a few 
of the more progressive institutions throughout the states have realized these 
needs and have provided space and personnel as well as some equipment. 
Quite often the only equipment must be purchased from a “welfare fund” 
taken from the combined earnings of prisoners; seldom does the prison have 
money in its budget for such material. 

In many of the prisons employing a recreational worker, this specialist feels 
his job is complete when he organizes a few baseball teams and a few wrest- 
ling or boxing bouts for those inmates who are inclined in these directions. 
He assumes that the other men are cared for when they sit as spectators and 
cheer their favorites. What we have in such a situation is a fairly high-priced 
expert handling at best about 50 to 100 men in such activities that come high 
in per capita costs. This expert lacks imagination, since he follows the lines 


18 Proceedings, American Prison Association, 1912, p. 318. 
14 Zebulon R. Brockway, Fifty Years of Prison Service. New York: Charities Publication, 


3912, pp. 420-422. 
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of least resistance by meeting the needs of the few. His real task is to draw 
more and more men into some type of recreational activity—not necessarily 
boxing, wrestling, or baseball. 

While the authors of this book believe strongly that recreation, both active 
and passive, is important, they do not accept the thesis that men should be 
required to participate. Some wardens, especially of reformatories, consider 
vigorous exercise as absolutely necessary and use it as a form of discipline. 


Courtesy Federal Bureau of Prisons. 
Recreation Field, “Stockade,” Federal Penitentiary, Atlanta, Ga. 


They contend that the program should be so strenuous that the inmates go 
to their cells at night worn out with recreational fatigue. Most adults are 
only passively interested in recreation, It is the task of the administration to 
encourage prisoners to participate in some leisure-time pursuit, but it should 
be done through encouragement, not compulsion. Constructive and intelligent 
planning is what is called for. 

Aside from outdoor recreation, including organized games, boxing and 
wrestling matches, competitive sports of a vigorous and quasi-vigorous type, 
and other indoor games should be provided for rainy days and evenings. 

In discussing organized sports of the outdoor variety, some prisons and 
reformatories encourage outside teams to play those of the institution. Nearby 
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colleges, American Legion teams, church teams, and others are encouraged 
to come to the prison. A progressive policy permits not only the actual players 
to come to the institution, but also a generous number of non-playing citizens 
to witness the encounter. It is certainly not out of place for a prison team to be 
a member of a league made up of teams from the larger outside community. 
The rivalry developed is healthy and should be encouraged. 

Thus far we have mentioned outside recreation only, Before proceeding to 
indoor activities a word should be stated about the layout of a yard for sports. 
As stated above, most old style prisons have little space for recreation, and 
what is available was designed for some other use. But in new construction 
serious planning is important and necessary. The athletic yard should be large 
enough for regular baseball games, although most inmates prefer the softball 
variety. The ground around the diamond, or football field, if that is possible, 
should be sodded so that mud and dust may be reduced to a minimum, Pro- 
vision should also be made for shade, preferably trees or high bushes. Benches 
should also be provided and, if possible, bleachers. Some benches should be 
in the sun and others in the shade. Storage space for recreational equipment 
should also be furnished. 


INDOOR ACTIVITIES 


The prison program of indoor activity should be on a large scale. Inmates 
spend a great deal of their time in cell blocks and “day rooms” where they 
constantly gather when not at work, In our chapter on prison labor we dis- 
cuss the current idleness in most prisons. For example, as these words are 
written, one prison known to the writers, that boasts of a population of 2,000 
inmates regretfully reported that fully 600 men are in complete idleness and 
that the work day for those gainfully employed is no longer than five hours. It 
is apparent that recreational activity should play an important part in the day 
of many of these idle or semi-idle men. Yet it is reported that most of the men 
do nothing under supervision but are required to “think up” their own 
diversions. Thus, indoor activity, constructively planned, is of paramount 
importance. 

Few institutions can afford a gymnasium although many reformatories are 
thus equipped. Yet few of these institutions make anything like full use of 
this facility. Some institutions make use of dining-rooms, auditoriums, and 
even chapels for mass indoor recreation. Resourcefulness by the administrator 
is often needed to divert some space alloted to some non-recreational pursuit 
by removing chairs or equipment so that space may be available for indoor 
activity of a recreational nature. 

Sedentary games are also important. These include card playing—where 
wardens permit this form of recreation—dominoes, shuffle board, darts, table 
tennis, or checkers and chess. Competition may be developed in such activities 
by setting up tournaments between the occupants of cell blocks, dormitories, 
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or prison shops. If the older men are not interested in such games they at least 
receive some vicarious enjoyment by identifying themselves with the teams 
composed of the younger men. But older men can be induced to participate in 
checkers, chess, cribbage, pinochle and other card games. 

Each institution should provide a cheery game room, if at all possible, in or 
near each housing unit, whether it be a cell block or dormitory. The day room 
provides a meeting place for inmates to gather during spare time as well as 
during evenings when not in classes or at movie programs. The day room may 
be the place where a loud-speaker for the radio is installed. A day room is 
easy to supervise as most of the inmates congregate there. It should be com- 
fortably, though not luxuriously, furnished with colors pleasing to the eye. 
There is nothing so depressing in inmate life as the carelessness usually shown 
in furnishing day rooms or dining-rooms. 

Floors should be of sound-absorbing materials and furniture should have 
rubber tips so as to minimize noise. Quiet games should be furnished the in- 
mates by means of some common sense system of checking in and out to in- 
sure wear and tear as well as safety from theft. The type of games should be 
determined by the needs of the men as expressed by them from time to time. 
It is generally agreed that the dimensions of a play room should be ten square 
feet of floor space per inmate. 

Part of a recreational program should be the development and pursuit of 
hobbies. The hobby interest has been fairly well developed in many prisons of 
the country. San Quentin has many evening classes in leather work, brass, and 
copper work and the men participating spend many evening hours working 
in these shops. One should also mention modeling, sculpturing, painting, and 
other similar activities. The inmates of the Colorado prison turn out a large 
amount of hobby work. But there is a danger that hobby work becomes a 
means of productive employment rather than for sheer recreation, We com- 
ment on this in our chapter on prison labor. 

Movies and radio are other activities in the prison. Many institutions have 
an intelligent policy on both radio and the motion picture, although few pris- 
ons permit the use of the radio after nine o'clock at night. Since most of the 
programs having an adult appeal are broadcast after that hour, the programs 
usually heard are those of news commentators. Prison inmates are usually 
locked in their cells quite early unless they are attending classes in the school. 
One method of making a wider use of the radio is to install head-phones so 
each man may listen to his favorite program without disturbing his cell-mates. 
The selection of two, three, or even more programs by means of a master re- 
ceiver installed in the administration center is quite possible and in some pris- 
ons the inmate may make his choice. A casual observation of radio prefer- 
ences shows that prison inmates are particularly fond of comedians or pro- 
grams featuring domestic hilarity. Commentators are also quite popular. Some 
prisons permit the men to listen to prize fights of national interest even 
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though the hour is after the conventional “lights out.” Television, apparently, 
has not been installed in any prison to date. But the radio can be a nuisance in 
prison. Many inmates complain of being a “captured audience” with a loud 
speaker blaring forth at all hours of the day. This situation is fully as bad as 
no radio. 

In discussing the use of radio by prisons we might state that some institu- 
tions actually broadcast programs with inmate personnel participating. As 
early as 1924 the Missouri state prison at Jefferson City featured a piano virtu- 
oso named Harry Snodgrass who built up a large audience by his excellent 
performances. In many states inmates broadcast Christmas programs and 
often appeals are made for funds for their “welfare” funds. In most instances 
the performers remain anonymous, being announced only by their prison 
numbers. In this way, at least, members of families and friends may identify 
the inmates. Preparations for such programs, sometimes taking weeks of re- 
hearsals, comprise another form of recreation for those talented enough to 
participate. 

Other talented inmates have improved their time by writing or composing 
musical compositions. Examples of the former are the short-story writer of a 
past generation, Sydney Porter who, under the pen name of O’Henry, began 
his career in the Ohio penitentiary; and Jan Valtin, author of Out of the 
Night, who improved his style while an inmate of San Quentin prison. Re- 
cently an inmate was discharged from the Tennessee prison. A few years ago 
he gained national prominence when he was given a furlough to his home in 
Texas to supervise the initial rendition of a symphony he had written in 
prison. There are many short-story writers in our institutions who are selling 
their products to publishers. Many of these inmates are being given supervi- 
sion by prison librarians and directors of education. 

The selection and frequency of movies is another similar matter deserving 
the best thought from administrators. Budgets of most prisons are hard put to 
provide current popular movies although resourceful wardens may often en- 
list the services and generosity of distributors and local motion picture man- 
agers. The average number of showings is one per week, although some insti- 
tutions find it possible to have them oftener. Usually the entire population as- 
sembles in the auditorium for the weekly movie. Prison inmates have the 
same interests that those in the free society have. Rabid movie fans may be 
found in prison and much talk of movie stars abounds among the men. 

Another area coming under recreation is that dealing with culture. The 
cultivation of flowers, the keeping of pets, and the construction of articles con- 
spicuous for their beauty would fall into this category. We mentioned sculp- 
turing and painting above. These may readily be encouraged and developed 
by outside teachers. Prisons in some other countries have gone far in develop- 
ing the aesthetic cravings of their inmates. For example, in Brazil and Argen- 
tina prisoners are encouraged to paint in oils, to engage in wood carving; 
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sculpturing, and ceramics. In the large prison in Leeuwarden, Holland, there 
is a choir of over 100 voices, superbly trained, as well as a chamber orchestra. 
Bands and orchestras, as well as glee clubs, are not impossible to create and 
encourage in American prisons if only our administrators had imagination. 
As early as 1922 the chaplain of the Charlestown, Massachusetts prison stated 
that 300 band instruments were in the hands of the prisoners, not including 
harmonicas and jews-harps. At this same prison some $6,000 worth of art work 
was produced in the prison each year, such as illuminated cards, oil paintings, 
and bone work. Debate teams, light opera and minstrel shows can also be de- 
veloped. Heavy drama is usually not advised since there is a temptation for 
prison inmates to project their inner emotions and experiences into such pro- 
ductions and thus develop frustrations. The financial outlay for many of these 
activities would be negligible. Mention was made of the keeping of pets. At 
Sing Sing the birdhouse, where many tropical birds have been collected, is fa- 
mous; at San Quentin, the lovely garden of semi-tropical flowers is equally 
well known. In the Stateville, Illinois prison one is struck with the petunias, 
literally one million of them in bloom in various patterns and in one hundred 
different color schemes. There is a danger, however, in such an extravaganza. 
Such a display can be merely a hobby of the warden and in due time it is 
looked upon by the men with anathema. To be of value to the inmates from 
an aesthetic point of view, it must belong to them—not to the administration. 
The standing committee on prison discipline of the American Prison Asso- 
ciation stated as early as 1915 that “music and flowers are indispensable to the 
best government of a prison; that the management wanting all its money in 
guard force and none in music and flowers has not studied very profoundly 
the hearts of men.” 

One hardly dares mention a swimming pool in a prison. Yet there is no rea- 
son why this form of recreation can not be installed. Its expense is the only 
real objection. The inmates of the Chino, California Institution for Men ac- 
tually built a large outdoor pool. The initial outlay was less than $300 and the 
men built it themselves, working around the clock until it was completed. 
Swimming meets are a part of the program in this progressive institution. It 
is interesting to note that Mexico and Ecuador have pools in their national 
penitentiaries. Perhaps the most unique form of activity is the fishing team 
that is the proud boast of the prison at Fort Madison, Iowa. However, this is 
not recreation but rather a form of productive labor, perhaps the most unique 
kind to be found in the country. The catch in catfish is about eight tons per 
year. 

In a survey, made in 1948, of the recreational situation of 31 of the country’s 
reformatories the following information came to light: some institutions have 
as high as 85 per cent participation of their inmates, although the average is 
about 50 per cent; lack of equipment and space, together with shortage of 
funds for trained personnel are limitations on the programs rather than re- 
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sistance of administration; indoor recreation is neglected; softball is the most 
popular sport; little attention is paid to music except for those already pos- 
sessing talent. 

This survey discovered that the average federal reformatory schedules 16 
hours per week for recreation, as against 11 hours per week for the average of 
the state institutions; that the federal reformatories have more equipment and 
more qualified instructors per inmate than does the average of the state insti- 
tutions; that 41 per cent of the reformatories polled had no facilities for win- 
tertime physical education and reported that they were forced to use dining- 
room halls or other large rooms.** 


CONCLUDING REMARKS 


The material discussed in this chapter indicates that there is sustained rec- 
ognition by prison administrators that a good, well-rounded health and medi- 
cal service and a meaningful program of recreation are as important in the 
process of rehabilitating the prison inmate as are other services. This realiza- 
tion is a definite part of the conviction, widely current in this country, that it 
pays to release men from prison as sound in attitudes and body as possible. 
Men broken in body and morale cannot develop into community assets; 
rather they continue to be a social and financial drain upon society. 

So far as the situation in adult male prisons is concerned, the following 
observations, from a study made in 1950 by a graduate student of one of the 
writers, can be made. Forty-three replies were received from staff officers or 
wardens in response to 62 questionnaires sent, which represents a good per- 
centage of returns. About one-half of the prisons responding maintained that 
they had full-time recreational directors. Outdoor space for baseball was sup- 
plied in all institutions. Indoor recreational provision was made in 63 per 
cent of the institutions, with card-playing permitted in one-half of them. 
Radio was present in 67 per cent of the prisons, with one-third permitting the 
inmates to have their own sets or headphones. Instruction in hobby work was 
negligible although hobby participation was found in 75 per cent of the estab- 
lishments. Outside entertainment was found in three-fourths of the prisons 
responding. 

The number of hours allotted to recreation prior to the evening meal ranged 
from one-half hour to eight hours per day. Weekends and holidays are used 
almost entirely for recreation, especially ball games and tournaments. Partici- 
pation varies from a very few to almost 100 per cent in some prisons. All the 
prisons reporting apparently supply movies occasionally. 

Of particular interest are the reasons given for inadequate recreational 
programs. In only two instances was the “custodial problem” given. Heading 
the list was “lack of funds,” which results in the inability to employ a trained 


15 Digested from a Master’s thesis from the University of Colorado compiled by Richard 
Haley, “Recreation in the Thirty-One Reformatories of the Elmira Type,” 1949. 
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full-time recreational leader. The reason appearing next was lack of space 
due to the age of the institution. One warden wrote that the only limit placed 
on recreation “seems to be the four walls surrounding the area.” The full-day 
work program was also mentioned as a reason for not expanding the recrea- 
tional program. On the whole, the administrators who answered the question- 
naire seemed to realize the importance of recreation to good management and 
felt that, within the handicaps enumerated, they were doing a good job in 
supplying the needs of the inmates.’* 


16 Adapted from a study entitled “A Survey of Recreation in Prisons,” conducted by Mar- 
garet J. Staples, Temple University, 1950. Unpublished. 


CHAPTER XXXII 


Self-Government and Honor Systems 
in Prisons 


THE “TRUSTY” SYSTEM 


THE IDEA OF TRUSTING men in prison to do something on their own responsi- 
bility is said to have originated in the Wethersfield, Connecticut prison as 
early as 1835. The warden at that time, Amos Pilsbury, developed a system 
whereby he picked certain inmates in whom he had confidence to go, un- 
guarded, into the nearby town on errands. This practice developed into a 
trusty system, in which good behavior became an inmate objective. It was 
copied in nearly all early prisons and is today quite prevalent. Many institu- 
tions publicize their żrusty system and give the impression that it is an honor 
system. While there is honor implicit in the trusty system, it is a far cry from 
what is usually referred to as an honor system. In fact, a respectable honor 
system is a rarity in our modern prisons. 

Perhaps the earliest and most obvious method of attempting to reform 
inmates of an institution was one in which rewards for good behavior were 
given. The first such experiments were found in the early Houses of Refuge 
in Boston and New York City. Both Rev. E. M. P. Wells, of the Boston 
school, and Joseph Curtis and N. C. Hart, of the New York institution, devel- 
oped crude but real systems of promotion and self-government among their 
little charges. The children were promoted to the highest grades through 
their good behavior and were permitted to hold office and vote. 

Following 1840, Alexander Maconochie, on Norfolk Island, drew up a 
system of self-government and self-reliance that he called the Mark System. 
We have already discussed this system in connection with the development 
of the reformatory in this country. 

Commutation, or the reduction of the court sentence, was also closely inter- 
woven into a system based on the inmate’s good behavior. We shall discuss 
this device in Chapter XXXVII. In the early systems of self-government the 
main purpose was ostensibly reform but actually they were introduced prim- 
arily to make discipline and control of inmates easier. 

There is a general notion that trusties are the convicts who have given the 
most evident promise of reformation. More often than not, they are the worst 
criminals in the institution. One such case, mentioned by Courtney Ryley 
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Cooper, developed a notorious reputation in penal circles. A prisoner sen- 
tenced for manslaughter was made a “trusty” because there was a shortage 
of paid guards and because he was a crack shot with a rifle. An unwritten 
law in this farm-institution was that a trusty who wounded or killed a pris- 
oner attempting to escape was entitled to parole. This trusty shot an escaping 
prisoner and was immediately paroled. Shortly after his release, he was re- 
turned to the prison for shooting a woman with a shotgun. Again he was 
made a trusty and once again was released for killing an escaping fellow 
convict. It had been even rumored that trusties encouraged men to escape so 
they could shoot them. Cooper‘claims that this story comes from the files of 
the United States Department of Justice.* The writers of this book have it on 
unimpeachable authority that at least one southern state, as late as 1948, had 
no paid guards whatsoever, but relied on convicts to police the prison. 

Another illustration will show how the system operates. During the regime 
of a warden who had the confidence of the members of the controlling politi- 
cal party within his state, a trusty system was incorporated, The prison ad- 
ministration encouraged sight-seers to visit the prison on certain days, charg- 
ing twenty-five cents per head. The first sight that met their eyes was many 
prisoners working outside the walls, tending to the flowers, mowing the 
lawns, cleaning windows, and doing little chores around the building. Proudly 
the attendant explained that these men were trusties and that many of them 
ran errands uptown and had considerable freedom. He did not explain that 
they slept in an outside dormitory far from the other inmates, and that they 
were stool pigeons. In fact, at the time, the warden himself never went inside 
the walled institution for fear of his life. This warden was removed after he 
had completely demoralized his entire inmate population. The citizens of the 
great state in which this situation existed were totally unaware of the per- 
verted effects of this show-window trusty system. 

Another method of maintaining a trusty system is to place on trust only 
those inmates whose sentence is within a few months of expiration. Their 
good behavior is almost guaranteed by their fear of incurring a punishment 
that would delay their release. The administration of any penal institution 
that employs the trusty system is suspect, for it is often merely a spy system. 
The books written by ex-convicts tell how far inmates will go to curry favor, 
despite great risks to their person. 

Many repeaters are already institutionalized when they enter a prison for 
their second, third or fourth time. They know the ropes and adapt easily to 
the unnatural routine. To the first offender, this facile adjustment is im- 
possible. He breaks the rules through emotional frustration. The so-called 
good prisoner is likely to be a wily crook who outwits the officers, knows how 
to play the game, and has no scruples about treason toward either his superiors 
or his fellow-convicts. By various means such schemers gain the friendship of 


1 Courtney Ryley Cooper, Here’s to Crime. Boston: Little, Brown, 1937, pp- 429-431. 
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officers and guards and maintain their position through collusion with them 
in whatever duties and intrigue are involved in this relationship. 

The newcomer to the prison discovers a situation that is both bizarre and 
confusing. He finds that he must align himself with someone to whom he 
may be loyal. The prison community is a shifting mosaic of cliques and 
gangs, as Hans Reimer has described it: 


. . . the general population is broken up into several cliques and separate 
groups . . . each man is “classified” and . . . he acquires status in terms of 
his reactions to the prison situations. The writer found that men who gave 
information had considerable difficulty in gaining confidential and satisfactory 
relationships with other inmates . . . The prison population is largely in con- 
trol of a small group of men which has two divisions. There are the “poli- 
ticians,” “shots,” or whatever they may be called in varying institutions, who 
hold key positions in the administrative offices of the prisons. They wield a 
power to distribute special privileges, to make possible the circulation of spe- 
cial foods or other supplies. They, in frequent instances, become “racketeers” 
and use their positions to force money and services from less powerful in- 
mates, These men are seldom trusted by the top level of the prison hierarchy, 
are frequently hated by the general population because of the exclusiveness 
and self-seeking behavior characteristic of them. ... The other section of 
this controlling power is held by the so-called “right guys.” These men are so 
called because of the consistency of their behavior in accordance with the 
criminal or prison code. They are men who can always be trusted, who do not 
abuse lesser inmates, who are invariably loyal to their class—the convicts. 
They are not wanton trouble-makers but they are expected to stand up for 
their rights as convicts, to get what they can from the prison officials, to never 
permit an opportunity to pass from which they might secure anything from a 
better job to freedom . . . These men, because of their outright and loyal 
behavior, are the real leaders of the prison and impose stringent controls upon 
the definitions of proper behavior from other convicts.” 


The results are bound to be evil in any event. If the newcomer aligns him- 
self with one of these inner gangs, based on special favoritism and snitching 
and squealing on his fellow-prisoners, he may get along fairly well in most 
prisons. But, instead of being trained to be a decent citizen, he is getting a 
most effective education in fundamentally antisocial and corrupt conduct, 
not even exceeded by membership in the racketeering gangs outside the 
prison. If the inmate attempts to remain a decent and honest man and refuses 
to co-operate with the schemers of prison politics, he is hopeless, unprotected, 
and the legitimate prey of anyone who desires to secure special favors by 
passing on stories about him to the prison authorities. The authorities them- 
selves are all too frequently involved in the intrigue and conspiracy that per- 
meate the institution. 


2 Hans Reimer, “Socialization in the Prison Community,” Proceedings, American Prison Asso- 
ciation, 1937, pP» 1527153» 
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The decent convict finds it extremely difficult to pick his friends within 
a prison which is honeycombed by the trusty system of treachery and snitch- 
ing. The sincere and resolute prisoner might like to participate honestly in 
such intramural activities as singing, writing for the prison magazine, acting 
in dramatic shows, but he must weigh carefully everything he does so that he 
does not lose caste with his fellow convicts. 

The feeling of utter hopelessness and helplessness developed in the mind of 
such a prisoner promotes mental and personal disintegration, and, in many 
cases, mental disease. The administrative system of the average prison, then, 
far from promoting or realizing its objective of rehabilitating the criminal, 
actually results in a most efficient training in crookedness and deceit or in the 
gradual breakdown of the body and mind of the convict. 


THE INTRODUCTION OF SELF-GOVERNMENT INTO PRISONS 


No one would call a trusty system self-government, regardless of any merit 
that may be attached to it. Self-government in an institution presupposes 
group responsibility as well as administrative courage. These two attributes 
are difficult to nourish in a medium like a prison where personality is sub- 
merged, But wardens with initiative and vision have, from time to time, ex- 
perimented with forms of self-government. 

Aside from the crude form of inmate self-government developed in the 
early Houses of Refuge, mentioned above, perhaps the earliest attempt made 
to encourage adults to assume a voice in their own management was initiated 
by Zebulon R. Brockway when he was superintendent of the Detroit House 
of Correction during the 1860s. This intrepid warden, whose name was later 
so closely linked with the Elmira Reformatory of New York State, “engaged 
prisoners in monitorial and mechanical supervision and in educating their 
fellow prisoners... a practice very different from the use of ‘trusties’ in 
common jails and prisons.” While there is no evidence that these prisoners 
were elected by the population, it would seem that part of the household duties 
of the institution were placed in the hands of those who merited it. 

Perhaps the real forerunner of inmate self-government may truly be seen 
in a short-lived but unique experiment inaugurated by an unsung warden of 
the Michigan penitentiary at Jackson in 1885. The warden, Hiram F. Hatch, 
actually devised a form of self-government that he called “The Mutual Aid 
League.” His set of principles anticipated by many years the widely pub- 
licized “Mutual Welfare League,” introduced by Thomas Mott Osborne in 
the Auburn and Sing Sing prisons.* 

Yet it is Osborne whose name is inextricably linked with the concept of 
self-government in prisons. Realizing the vicious effects of abortive attempts 

3 Fifty Years of Prison Service. New York: Charities Publication Committee, 1912, pp. 96-97. 


4 For details see Harold M. Helfman, “Antecedents of Thomas Mott Osborne’s Mutual Wel- 
fare League in Michigan,” J. of Crim. Law and Crimin., January-February 1950, pp. 597-600. 
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at honor and self-improvement, especially as found in “good time” and the 
trusty system, Thomas Mott Osborne became convinced that it was really 
possible to develop self-government on an honorable scale among convicts. 
He has well earned a niche in the penal hall of fame for his work in behalf 
of the prisoner and penal science and for the inspiration he engendered among 
those who worked with him. 

Osborne was a native of Auburn, New York, home of the famous prison. 
He grew up in this city, became a prominent industrialist, was elected mayor 
for two terms, and for many years was a trustee of the famous George Junior 
Republic, a progressive school for delinquent boys, at Freeville, New York. 
William Reuben George (1866-1936), founder of this Republic, had adopted 
a form of community organization in which the inmates were citizens, with 
a responsibility for order within the community. 

On Mr. George’s suggestion, Osborne decided that there were possibilities 
for the same type of program in adult prisons. Donning the uniform of a 
convict and taking the name of Tom Brown, Osborne entered Auburn prison. 
Here he mingled with the inmates, questioned them tactfully, shared in their 
institutional life, and became convinced that he could be of service not only 
to them but to society as well. After much thought he finally conceived a 
plan he felt would effect the reforms necessary to rehabilitate the prisoner. 
His plan of self-government he called the Mutual Welfare League. The Au- 
burn warden and the governor of New York were willing to co-operate with 
him, and in 1914 his experiment in prison democracy was launched. 

In Osborne’s mind, he had clearly answered his own question of how con- 
victs could be reformed: only by training them in the duties and respon- 
sibilities of citizenship while they were in prison. The old repressive system 
permitted no such training. He reasoned that a model democracy like that at 
the George Junior Republic could be instituted at Auburn. He had the cour- 
age of his convictions. He built the Mutual Welfare League at Auburn and 
then introduced it at Sing Sing prison and later at the Naval Prison at Ports- 
mouth, New Hampshire. 

Under his Mutual Welfare League the rules of discipline of the institution 
were chiefly left to a body of delegates, 50 convicts elected by the inmates on 
the basis of the representation of the several work or shop gangs. Infractions 
of discipline were dealt with by a board of five judges chosen by the delegates, 
though an appeal might be taken from their decision to the warden. The 
decisions of the judges were carried out by the regular officers of the prison. 
No keepers or guards were allowed in the shops, where discipline was wholly 
in the hands of the convicts. A system of token money was introduced and a 
commissary was organized from which inmates could purchase articles of 
comfort. An employment bureau was maintained by the members of the 
League. Outdoor recreation, lectures, and entertainments were provided. The 
privileges of the inmates depended upon the degree of their adherence to the 
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regulations of the self-governing system. Released members of the League 
were expected to make an effort to find employment for their fellow members 
upon the expiration of their sentences and to sustain the efforts at reformation 
begun within the institution. In this way it was hoped that an adequate sys- 
tem of social education might be provided that would restore to a normal 
life the great majority of convicts who had hitherto been released only to be 
returned for another offense after a brief period of freedom. 
Here is Osborne’s own brief description of the Mutual Welfare League: 


1. The League is a prison system not imposed arbitrarily by the prison au- 
thorities, but one which is desired and requested by the prisoners themselves. 

2. There must be no attempt on the part of the prison administration to 
control the result of the League elections. 

3. Membership in the League must be common to all prisoners; any other 
basis is false and will not attain the desired object—universal responsibility. 

4. Under the League better discipline is secured because the prisoners will 
co-operate with the authorities when precious privileges are granted through 
the League. 

5. Under the League all privileges are utilized as means of obtaining re- 
sponsibility for the good conduct of the prison community. 

6. The open courts of the League mean better conduct and fewer punish- 
ments, 

7. The League has proved to be the most effective agent of stopping the 
drug traffic and combatting unnatural vice. 

8. The League, when properly handled by the prison authorities, can largely 
increase the output of work and improve its quality. 


The success of the Mutual Welfare League at Auburn prison became almost 
a sensation in penal circles. Penologists throughout the country were watch- 
ing it with tremendous interest. Osborne was appointed warden of Sing Sing. 
He took the position against the advice of his friends, who felt he might run 
afoul of crooked politics. But he received a telegram from one of the Sing 
Sing inmates, sent out by “grapevine,” naturally: “For God's sake, take the 
wardenship. All the boys anxious to have you.”® This message influenced his 
decision to take the post. 

Osborne immediately set to work to build up the same type of inmate self- 
government he had developed at Auburn. The guards were taken out of the 
shops and the discipline there placed in the hands of the elected delegates of 
the League. The atmosphere of the place changed almost overnight. There 
Was an inmate court that was responsible for all offenses within the prison. 
The unruly prisoner was disciplined by suspension from the League, which 
automatically denied him certain privileges, such as yard out attendance at 
movies, school, and the right to vote in elections. 


—— 
5 From Osborne’s, Prisons and Common Sense. Philadelphia: Lippincott, 1924, pp. 57-105. 
ê Quoted by Frank Tannenbaum, Osborne of Sing Sing. Chapel Hill: University of North 
Carolina Press, 1933, p. 106. 
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But the new regime was not all ease and contentment. The Superintendent 
of Prisons interpreted Osborne’s efforts in self-government as a form of “cod- 
dling.” Newspapers criticized the new system of prison management. Finally, 
charges were lodged against Osborne and he resigned to stand trial. He was 
later vindicated but the publicity left its mark. He returned to Sing Sing but 
did not remain long. He resigned in disgust as politicians who were out to dis- 
credit him and his work made his efforts distasteful." 

In 1917 Osborne was appointed head of the Portsmouth Naval Prison in 
New Hampshire, where he spent three of the happiest years of his life. He re- 
tired in 1920 and devoted himself to writing and lecturing on penal condi- 
tions. He was instrumental in founding the National Society of Penal Infor- 
mation, which, after Osborne’s death, became known as The Osborne Asso- 
ciation, in his honor. It functions under the leadership of Austin H. MacCor- 
mick, formerly associated with Osborne at Portsmouth. Periodically this so- 
ciety publishes handbooks on the status of prisons, reformatories, and correc- 
tional institutions of the country and does a tremendous service to penology 
generally by exposing poor standards, brutalities, and general apathy when 
found in American prisons. 

There are many criticisms of self-government in a prison. First we might 
state that it should not be applied to all convicts now imprisoned in our peni- 
tentiaries. One weakness of the Osborne scheme was that he applied it to the 
nonreformable as well as the reformable. At the time Osborne administered 
the system, he could scarcely do otherwise, because he had few facilities for 
classifying and segregating the convicts. Nonreformable convicts must be 
ruled decently but firmly in a separate institution. The self-government plan, 
if it is used at all, should be utilized only with the distinctly reformable types. 
Even these should not be put into the system of democratic control immedi- 
ately upon entry into the prison. They should go through a preliminary pe- 
riod of observation, isolation, and guard supervision. The ability of a convict 
to get along well under self-government should be one of the chief tests of his 
progress toward reform and of his fitness for release. Any man who cannot 
do well in the prison democracy should not be set free to live in the more 
difficult situation outside prison walls. 

Secondly, self-government by convicts is exposed to the danger of a few in- 
mates utilizing important offices for personal advantage. This is likewise true 
outside prisons. It can be coped with in a free society but it is difficult to sur- 
mount when found inside prison. Self-government is theoretically sound, but 
in practice it can rest only upon a satisfactory personal relation between the 
inmates and the prison authorities. A few prisons report relatively smooth 


7 For a complete story of Osborne's work, see Frank Tannenbaum, Osborne of Sing Sing. 
Chapel Hill: University of North Carolina Press, 1933; Rudolph W. Chamberlain, There Is No 
Truce. New York: Macmillan, 1935; and for a revealing discussion of political intrigue in 
“running” a prison, see Florence Monahan, Women In Crime. New York: Washburn Press, 
1941, especially the chapter, “Catastrophe in California.” 
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systems of self-government. Warden Clinton Duffy, for example, describes 
his system of representative inmate government and finds it a wholesome out- 
let for prison complaints. 

It is doubtful whether self-government, as envisaged by Osborne, will work 
in any institution that is as bankrupt in program as is the large maximum- 
security prison today. In medium- and minimum-security institutions, the 
better reformatories and prison camps, managed by officers of marked ability, 
it might conceivably work; but with large populations of convicts of all 
stripes and brands, it will rarely prove successful. It is obvious that there is 
more to reformation or rehabilitation than the observance of some sort of self- 
government. Honor systems will work only when those who possess zeal, 
conviction, energy, and honor are placed in charge of our prisons and are per- 
mitted to courageously experiment. 


THE NORFOLK COMMUNITY EXPERIMENT 


Perhaps the most important experiment in institutional management since 
the days of Osborne was that inaugurated in 1927 at the Norfolk Penal Col- 
ony in Massachusetts, under the leadership of its first superintendent, Howard 
B. Gill. 

The story of the Norfolk Colony has been related in many articles and by 
many penologists. The most exhaustive, though controversial, appraisal of the 
experiment between 1927 and 1934 is the report prepared and published for 
the Bureau of Social Hygiene, and entitled, “The Development of Penologi- 
cal Treatment at Norfolk Colony in Massachusetts.”® In order to understand 
the type of intramural government developed at Norfolk, it will be necessary 
to discuss the origin and plan of the experiment as a whole. 

As far back as 1870, the old Massachusetts state prison at Charlestown, 
built in 1805, had been condemned as unfit for further use. It represented one 
of those all too prevalent bastille-type penal establishments which has long 
been outmoded architecturally. But, as is so frequently the case, nothing was 
done until 1927 when some land and buildings were made available which 
had previously been used as a hospital for chronic alcoholics, The site con- 
sisted of 971 acres some twenty miles from Boston. 

On June 1, 1927, the first inmates, carefully selected from the Charlestown 
prison population, arrived at Norfolk. The several old wooden buildings on 
the grounds were immediately pressed into service to house the first arrivals. 
These buildings and the grounds immediately surrounding them were the 
hub of the new institution and became known as the Oval. A concrete wall 


SIn his series of articles dealing with San Quentin prison: Saturday Evening Post, especially 
the issue of April 29, 1950. 

? New York, 1940, compiled by Walter H. Commons, Thomas Yahkub, Edwin Powers, and 
Dr. Carl R, Doering. For a criticism of this report, see Albert Morris, Federal Probation, April- 
June, 1942, pp. 51-52. 
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was started to surround an area of thirty-seven acres. The original plans called 
for the construction of a typical set of cell blocks so characteristic of tradi- 
tional prisons. Mr. Sanford Bates, at the time Commissioner of Correction for 
Massachusetts, and Superintendent Gill discussed the possibility of abandon- 
ing these projected plans in favor of an entirely new layout. The result was 
that a new type of penal institution was evolved. 

From the very beginning, the new superintendent, who arrived on the 
rounds in November, 1927, was beset with many and diverse administrative 
problems. A group of convicts, suddenly set down in a wild, woody section of 
the state, without any of the traditional restraints, were called upon to build 
a wall that would soon circumscribe their freedom. The situation called for 
ingenuity and vision, if such old restraints as bloodhounds, mounted guards 
with shotguns, and other similar devices were not to be employed. 

Out of the experiences developing throughout the first few months, includ- 
ing an escape, Mr. Gill finally found it expedient to set up what might be 
called co-operative self-government. With the injunction of “No Escapes! No 
Contraband!” the inmates, stimulated by the superintendent's interest in self- 
expression, elected an Inmate Council to treat with him. The system thus 
started as a practical means of helping to control escapes and contraband. 
Later it developed to include expediting the construction program. In its raw 
beginnings, it was merely an arrangement between the inmates and the su- 
perintendent, but very quickly the weakness in this was apparent, and it was 
expanded to include all the staff members, especially those affected by the 
various institutional activities, and the house officers. Only the guards or 
watch officers were not included in the system. 

Individual disciplinary cases were not handled by the Inmate Council, al- 
though it considered general policies of discipline. Occasionally the chairman 
of the Council would act as go-between to help clear up a disciplinary situa- 
tion such as those involving an escape or the introduction into the institution 
of contraband. In time, subcommittees, composed of representatives of the in- 
mates and members of the administrative staff, were appointed to take care 
of the various maintenance jobs and of all disciplinary policies. In short, this 
form of intramural government was based on a mutual sense of responsibil- 
ity. The joint committee of construction, for example, set about getting the 
wall built speedily and harmoniously for only $90,000, compared to well over 
a million dollars for the wall of some prisons built in recent times. 

As activities within the institution increased, various committees were in- 
augurated, each dealing with some phase of life close to the inmates and each 
representing the inmates and the administration. Committees dealt with 
maintenance, education and library, entertainment, sports, food, prison publi- 
cation, store, avocational, and the like. Joint responsibility was the keynote of 
the Norfolk plan. One unusual feature of the plan was that the custodial offi- 
cers or Watch were not included but were purposely kept aloof from the in- 
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mates. Their sole duty was one of maintaining custody. An Inmate Watch 
was tried in the Oval for a short time but was abandoned. 

The Norfolk plan was not an honor system nor a self-government system. 
Inmates and staff worked together, equally responsible and equally repre- 
sented, for the good of all, This plan, as developed by Superintendent Gill, 
differed from the Osborne system in that staff officers were made an integral 
part of the institutional government; Osborne alone assumed this réle at 
Auburn and Sing Sing. Thus the Norfolk plan was not dependent on an out- 
standing leader who may pass out of the picture by removal or death, as was 
the case in the Osborne system and the Plummer system (described later in 
this chapter). The staff officers at Norfolk had as much responsibility as the 
inmates. 

Superintendent Gill thought of his institution at Norfolk as a “supervised 
community within a wall,” a community prison. His philosophy of penal 
treatment justified a walled institution, since it guaranteed safe custody and 
made possible a free community without undue restraints. The community 
contained an administration building, a hospital, a jail, a police station, a 
school, a church, a community building, shops of various types and sizes, 23 
separate living units—each designated for 50 men and two house officers and 
each having its own dining room, “tinkering” room, individual rooms (not 
cells), bathrooms, and so forth—and six or seven major recreational fields 
with play space. 

In this Norfolk community, life was as normal as possible. Men did not 
march to and from work, chapel, or other places; they were expected to be at 
their assignments as in the outside world. Prison uniforms were all but aban- 
doned in favor of ordinary clothing. Men were allowed to say and do and 
have whatever was normal so long as they did not violate the two funda- 
mental rules about escape and contraband. 

The staff organization at Norfolk was one of the most unique features of 
the institution, The problem of securing trained personnel in a state institu- 
tion is one of major importance. Pressure from politicians, civil service limita- 
tions, and low salaries all must be reckoned with by a superintendent am- 
bitious to build up a sympathetic and efficient personnel. Superintendent Gill 
had his problems in this respect, but he managed to employ and train officers 
who understood his objectives and were willing to co-operate with him. 

The staff was divided into three groups: (1) house officers or case workers, 
(2) professional or technical workers, and (3) watch officers. Upon the house 
officers fell the responsibility of dealing with the inmates in their more inti- 
mate relations. They were “guides, counselors, and friends.” They did. not 
wear uniforms. Each was responsible for 25 inmates directly and assisted 
with the relationships of 25 others. These officers knew each of their charges 
thoroughly and were always available in working out plans for each individ- 
ual. Emphasis was placed on positive achievements rather than on disciplin- 
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ary “don't’s.” The device of daily report slips describing individual episodes 
or making comments on the individual prisoners, plus a periodic summary, 
helped to make possible a continuous case work analysis of all men under 
their personal observation. In addition to the house officers, there were other 
cultural contacts—civilian volunteers, interns, speakers, entertainers, musi- 
cians and the like, both men and women, who brought to the community a 
wide variety of points of view. 

Another feature of this community prison was a community service pro- 
gram that revolved around the group of joint committees representing in- 
mates and staff officers and dealing with every phase of community life. It 
was the thought of the superintendent that these groups were to furnish an 
outlet for leadership, group action, loyalties, co-operation, and social responsi- 
bility—in short, to furnish a program of normal activities such as a man is 
called upon to assume outside prison. This proved to be one of the features of 
the Norfolk experiment that its critics failed to understand or appreciate. 

Such was Howard Gill’s concept of a community prison. The principles 
just described, with all that they implied, plus the fundamental premise that 
security and good order could be assumed and left at that, were the basis of 
this unique experiment. It was basic too that maladjustment of the inmates 
required the application of all known techniques of therapy; that good care, 
medical service, education, industry, religion, welfare, recreation—“scientific 
friendliness”—should displace antagonistic or cold officialdom; and finally 
that the program was dealing with crime and not all the social ills that beset 
society. 

Despite the progressive ideas translated into dynamic action at Norfolk, 
this penal colony was to go through a most painful ordeal of outside criti- 
cism. Superintendent Gill finally lost his position, but not before some of his 
ideas had permeated the field of progressive penology. What he accomplished 
at Norfolk Colony will always be recognized as a monument to his uncanny 
vision. His system of community self-government, tried out during those first 
years in the Oval and later behind the walls of the institution, is the fine fruit 
of a man’s leadership, honesty, and courage. 


OTHER HONOR SYSTEMS 


We shall not attempt to enumerate the many honor systems or self-govern- 
ment schemes currently in operation in the various correctional institutions, 
reformatories and prisons. Many have been tried but they usually end in fail- 
ure. One of the strangest was the Plummer system, inaugurated in 1920 in the 
New Castle Workhouse, which serves also as the Delaware state prison. It was 
from this prison, incidentally, that 12 inmates escaped in 1949, which, of 
course, made headlines in the press of the country. There had been consider- 
able trouble in this small institution before 1920. A notorious murderer had 
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escaped, the administrative machinery had practically collapsed, and there 
was much dissatisfaction with the prison labor program. 

Dr. Hastings Hart, affiliated at the time with the Russell Sage Foundation, 
investigated the prison and recommended that a well-trained warden should 
be hired at an adequate salary. The trustees were in no position to pay a high 
salary, and they brought into the prison an ex-post-office inspector and former 
salesman, Mordecai Plummer. 

He immediately sensed the responsibility of his position, lost no time in 
orienting himself with the institutional routine, became personally ac- 
quainted with every man in the prison, opened up a commissary where the 
men could buy tobacco and candy, developed a program of recreation, fur- 
nished lectures, and expanded the educational facilities. But most important, 
he created an honor system that was based on his own deeply religious, almost 
fanatical convictions. He summed up his philosophy thus: 


Establish the Golden Rule (which is the very foundation of the Honor 
System) and the prisoners will do their own reforming. Our “Honor System” 
teaches that if we dig deep enough beneath the stain and dross of crime we 
will find some gold worth redeeming . . . the only absolutely reclaiming 
force in the world of criminals is the Calvary Cure for Crime; God rehabili- 
tates the criminal in spite of society, and prisoners must be taught the resistive 
grace and be fortified by religion, and unless backed by this remedy they will 
return to prison deeper in sin, misery and crime.!° 


Professor Robert G. Caldwell points out that Warden Plummer’s honor 
system or “Calvary Cure” established itself primarily in the form of inmate 
guarding. He was firmly convinced that the prisoners could and would 
guard themselves and prevent escapes. The strange part of this system was 
that it apparently worked. By November, 1923, when there were 381 in- 
mates in the establishment, there were only three guards who were not in- 
mates, Two of these were on duty during the day and the third served at 
night. 

The honor court was composed of “three judges, a prosecutor, two defend- 
ant counselors, a court crier, and a court clerk.” These officials were elected 
by the prisoners with the approval of the warden. Punishments for violating 
the rules of the prison were meted out by these judges after a fair trial in 
which the inmate was furnished counsel. Such punishments included loss of 
privileges for certain stated periods—letter writing, yard out, entertainment, 
visits and the like. Rarely was anyone sentenced to the dark cell, only for a 
murderous assault and after the usual indictment by the court of general 
sessions. 

_ The National Society of Penal Information (now known as the Osborne 
1° Robert G. Caldwell, The New Castle County Work House, University of Pennsylvania, 


1940, pp. 122, 128. 
1 Ibid., p. 125. 
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Association), sound critics of our penal systems, gave every possible endorse- 
ment to Plummer’s system, but objected that “there was some danger that the 
primary purpose of rehabilitation was being sacrificed to the secondary one of 
easier prison administration.” They also felt that “the responsibility en- 
trusted to the inmates went beyond matters pertaining to inmate community 
life and embraced things which should be trusted to officials.” The system 
did collapse, but not under Warden Plummer. Unfortunately for both the 
inmates of Delaware’s prison and modern penology as well, Plummer died in 
December, 1922, a little over two years after he had been appointed warden. 
His system was carried on courageously and loyally by his successor, who had 
worked under Plummer. But for a number of unforeseen reasons it was im- 
possible for it to endure much longer. 

Whether or not we can agree that an institution is but the lengthened 
shadow of a great man, it is reasonable to assume that an experiment such as 
an honor system in a penal institution is maintained only through the in- 
spiration, leadership, or domination of a visionary, a kindly, or a strong man. 
That was especially true of Osborne and his Mutual Welfare League. War- 
den Plummer was zealous to the point of mild fanaticism. He came to this 
institution untrained and inexperienced, insisted that convicts should govern 
themselves, and compelled them to go to Sunday School and church regu- 
larly. 

His Honor System was carried on for more than ten years, but was finally 
abolished in 1933. There had been several escapes of the inmate guards. In 
1930, six long termers made a successful break with the assistance of one of 
the “honor” inmate guards. Between 1930 and 1933, there were 37 escapes. 
These escapes must have been symptomatic of some fundamental weakness 
in the institution, possibly overcrowding. In Plummer’s day the population 
was less than 400; in 1933 it had increased to 600. 

Honor systems in various forms are scattered all over the country, most 
frequently on farms operated by state penal programs or in the juvenile in- 
stitutions where honor cottages are often the selling point of the reform pro- 
gram. Around Christmas time honor inmates are permitted to go home for a 
few days’ vacation, notably in Alabama and Mississippi, where the governor 
grants this privilege to a few of the state’s convicts. 

Here and there throughout the country may be found wardens experiment- 
ing with forms of self-government, limited in scope, in which inmate coun- 
cils, elected by the prisoners, are given responsibility along various lines. Pro- 
grams for “town meetings, types of recreational activity, prisoners’ com- 
plaints, etc., are discussed by these councils. This is, of course, quite healthy, 
but it is a far cry from what is generally meant by self-government. 

We cannot help being suspicious of any trusty system. Self-government 
schemes will work only if the administration is honest and sincere and defi- 
nitely recognizes the fallibility of human nature. If there is graft and shady 
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politics in an institutional election, it must be dealt with patiently, for there is 
the same phenomenon in the free community outside the prison. How can we 
expect convicts to eschew gang politics when we cannot rid our own munici- 
pal campaigns and elections from this evil? 

Another element in human behavior that must be sympathetically dealt 
with in penal institutions is moral lapse. In and out of prison there are per- 
sons who in most situations will behave honorably but on some occasions find 
it difficult to measure up to their own ideals. In the free community we have 
to be tolerant of these moral lapses. The same tolerance must be afforded in- 
mates in a penal institution. In children’s institutions, many inmates just walk 
away and do not know why they do it. In adult prisons many rules are 
broken without any good reason. Culprits themselves frequently cannot un- 
derstand why they act as they do. 

Because so few administrators really understand men, it is only rarely that 
a system of self-government or an honor system deserves the name. They are 
in many respects mere travesties of the genuine article. We warn the reader to 
take magazine articles on such subjects with the traditional grain of salt, and 
to be critical of speakers who relate what is going on in various penal institu- 
tions or reformatories. It should be remembered that when such glowing tales 
are being related there are no inmates present to tell their version of the story. 


CHAPTER XXXIII 


Prison Visiting and Correspondence 


THE MEANING OF PRISON VISITING 


THE PRACTICE OF permitting prisoners to see an occasional friend or relative is 
an old one. The origin of the custom is obscure. In America we have records 
showing that visitors were permitted to call on immured prisoners in the Old 
Stone Prison in Philadelphia, erected in 1718 and used until 1790. Visitors 
were permitted in the Walnut Street Jail in Philadelphia; and when the East- 
ern Penitentiary was erected in 1829, a certain type of visiting, which we dis- 
cuss below, was considered one of the most important features of the system 
of discipline under which the institution operated. No evidence has come to 
light, however, to indicate that the friends and relatives of prisoners were en- 
couraged to visit the immured convict. 

No doubt the extension of this privilege as a reward was granted here and 
there in the early penitentiaries of the country but it is probably true that the 
practice was regarded from time immemorial as a right rather than a privi- 
lege. Prison visiting has been in operation in prisons for years, but usually in 
a haphazard manner. It has been merely tolerated by most prison officials, and 
some have definitely frowned upon it. But the practice has continued. It 
should be capitalized and made more effective in assisting prison officials to 
develop some degree of inmate adjustment. In other words, prison visiting 
should be therapeutic. 

Prison visitors fall into three categories that are mutually exclusive: (1) 
relatives and friends; (2) professional visitors and (3) lay visitors." 


THE PRISONER’S RELATIVES AND FRIENDS 


When thinking of prison visitors the average person immediately thinks of 
those who are closest to the inmate: parents, children, wives, buddies, rela- 
tives and others definitely known to the man before his incarceration and 
closely identified with him. They bring him news from home. They try to 
bridge the gap between the free community he once knew and his lonely 
spirit temporarily enmeshed in problems they can know only superficially. 

Prison visits of this sort have always been pathetic to contemplate for the 
emotional content involved and for their inadequacy. It has been a tradition 


1 See N, K. Teeters, “The Role of Prison Visiting in the Penal Program,” Journal of Criminal 
Law and Criminology, November—December, 1939, pp- 485-491. 
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in prisons to regulate such visits rigidly, limiting them in number and in 
length. Closely supervised by guards, they usually take place between finely 
meshed screens so that contraband articles such as drugs, small saws, or pistols 


ome 


Plan of “Tough” Visiting Gallery. 
may not be smuggled into the prison. Many prisons search the visitors prior 
to and immediately following visits. At San Quentin prison there is a fantas- 
tic flouroscope machine to which each visitor is subjected. This penetrates 
right through the individual so that it is impossible to smuggle anything into 
the inmates. 

Those who have witnessed a visiting day in a prison must agree that the 
bedlam due to several visitors talking loudly, sometimes in several dialects 
and languages, with a certain amount of gesticulation, is not a very whole- 
some picture. To the everlasting credit of some wardens, this madhouse type 
of visitation has been modified at least by providing desks or tables or, in 
unusually progressive institutions, small cubicles, where visitors may sit com- 
fortably and talk with their loved ones without the abominable screens or the 
too close scrutiny of the guards. 

Almost never are facilities available for the children who accompany their 
mothers on visiting days. After the initial greeting children are left to shift 
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Two Types of Visiting Room. Pictures posed by Personnel and their families. 
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for themselyes. Some provision, such as playground equipment, should be in- 
stalled and, if possible, volunteer supervisors placed in charge. Some commu- 
nity women’s organization could be induced to render this service if only 
prison officials would take the initiative. 

In recent years the Federal Bureau of Prisons has humanized visiting in 
some if its minimum- and medium-security institutions. It has installed com- 
fortable lounges and easy chairs in some of their visiting rooms, thus creating 
a simulated “homey” atmosphere. But guards are still present. No one would 
accuse guards of actually eavesdropping on conversations, but the effect of 
their presence on the visitors is as bad as if they did. Many guards loathe a 
visiting-room assignment. 

The Federal Bureau of Prisons, in its Handbook on Correctional Institu- 
tions, Design, and Construction, recommends three types of visiting room 
equipment, each adapted to the type of custody for which the prison is built: 

1. The informal room: for minimum-security prisons—davenports, large 

easy chairs arranged in such a way as to insure ease of supervision. 

2. Modified informal room: visiting table with a centered division extend- 

ing from floor to 4 to 6 inches above table; the sole purpose of the table 
to prevent the passing of contraband articles such as narcotics, knives, 
etc. 
Formal room: (a) counters table height on each side of a metal partition 
with large panels of stainless steel wire screening inserted between visit- 
ors and inmates for vision and sound transmission, or (b) counters table 
height, on each side of a metal partition with large sheets of tempered 
plate glass inserted in the partition for vision and with voice-powered 
telephone handsets for voice transmission. 


n 


THE PROFESSIONAL VISITOR 


The second type of visitor is the professional, including' representatives of 
various community agencies whose purpose is more or less humanitarian. The 
personnel of such agencies run the gamut from sentimentalists to objective 
case workers. Staff workers of such organizations as the Salvation Army, 
prison welfare societies, churches, and missions all feel that they are making a 
definite contribution to the welfare of the prisoner. 

It is not our purpose here to evaluate the work done by such groups, but it 
would be a wise procedure for the prison management to require periodic re- 
ports from such visitors. Much harm can be done the individual prisoner by 
Promiscuous unsupervised visitors from such organizations. Tactless remarks 
regarding religion or sentimental appeals to “loved ones at home” may de- 
velop harmful emotional states within the inmate. Tampering with the per- 
sonality of an individual is dangerous, and the least the management can do 
is to insist on a close supervision of all visitors in this category. Those who 
represent a more scientific approach to adjustment may be encouraged; and 
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those whose technique is questionable by any reputable standards should be 
eliminated. Many institutions are bedeviled by this problem. 


THE LAY VISITOR 


The third type of visitor is the layman. This practice of visiting prisoners 
by outsiders who have interest in their plight goes back to antiquity as witness 
the Biblical verse “I was in prison and ye came unto me.” Certainly there is 
nothing new in lay visiting, since it has been carried on in British jails and 
prisons for 200 years. 

Perhaps the most famous lay visitor was Elizabeth Gurney Fry (1780- 
1845), known as “Newgate’s Angel.”* Others who have remained obscure, 


John Howard 


some of whom have pre-dated Miss Fry in lending aid and succor to the 
prisoner, were Jonas Hanway (1712-1786), James Neild (1744-1814), Thomas 
Shillitoe (1754-1836) and the humble Sarah Martin (1791-1843). These pet- 
sons are mentioned since they have been badly neglected by history.* None of 


2 For an interesting account of the life of this pioneer and humanitarian, see Janet Whitney, 


Elizabeth Fry, Quaker Heroine, Boston: Little, Brown, 1936. 
3 For an account of the labors of Hanway and Neild, see Edward G. O'Donoghue, Bridewell 
Hospital, Palace, Prison, Schools from the Death of Elizabeth to Modern Times. London: John 
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these humanitarians belonged to any professional group but all had a deep 
concern for those who languished in prison. The great John Howard, whose 
indefatigable prison visiting of European prisons we described in an earlier 
chapter, is the best known of all visitors. He, however, was more concerned 
with improving prison conditions than in taking up the problems of individual 
convicts. 

But friendly visiting began early in the United States also; at least in the 
city of Philadelphia when prominent citizens made visits to the Walnut Street 
Jail as early as 1776. They lent material aid rather than counsel and spiritual 
comfort.* After the Revolution the Philadelphia Society for Alleviating the 
Miseries of Public Prisons (established in 1787) continued to carry on the 
visiting program started before that great conflict began. 

Lay prison visiting gained a decided momentum when the Eastern Peni- 
tentiary of Pennsylvania was opened in Philadelphia in 1829. Established on 
the principle of separate confinement, one prisoner from the other, a keystone 
of that system was prison visiting by laymen, and the Philadelphia Society 
developed an elaborate system of visiting. 

The Visiting Committee of the society was divided into small groups, one 
of which visited the inmates of each cell block. The management gave these 
men access to the cells so that they could have direct contact with the men ' 
in private. The visits were, in most cases, relatively short, about 15 minutes; 
some were longer, embracing as much as an hour, The modern criticism of 
these visitors would be that their approach was too often sentimental and 
religious, and that they were often hoodwinked by the more wily convicts. 
But the visitors made many contributions to the physical and social welfare 
of the immured inmate that deserve a word of belated and unstinted praise. 
There is little volunteer work done in our time that can compare favorably 
with what was done by these visitors, all busy men of the community. 

These early visitors to the Eastern Penitentiary seryed as a check on the 
warden and overseers. Very early in the history of the institution the visitors 
occasionally noted that two convicts were placed in the same cell. Since this 
was a direct violation of the law, the visitors called upon the authorities to 
explain this irregularity. The visitors maintained a genuine interest in the 
comfort of the inmates, concerning themselves with the quality of food served, 
clothing, heating of the cells, sanitation, medical care, and anything bearing 
directly with the well-being of the prisoners. 

Despite the contemporary criticism of the Pennsylvania System that visitors 
seldom visited the prisoners, the records show that the members of the Phila- 


Lane, Vol. II, 1929; of Shillitoe, see Auguste Jorns, The Quakers as Pioneers in Social Work. 
New York: Macmillan, 1931; of Sarah Martin, see John Watson, Meet the Prisoner. London: 
Jonathan Cape, 1939. 

See Negley K. Teeters, “The Philadelphia Society for the Relief of Distressed Prisoners,” 
Prison Journal, October 1944, pp. 452-60. 


708 Administrative and Rehabilitative Programs 


delphia Society dispatched their duties tirelessly. For instance, the report of 
1862 shows that 182 written summaries from members were submitted to the 
Society, covering 776 visits to the penitentiary and a total of 8,942 personal 
interviews with prisoners, 6,149 inside the cells and 2,793 at the cell doors. 

This historical practice of lay visiting by the Philadelphia reformers is 
worthy of record since no other state has ever duplicated it. Lay visiting is 
still carried on in Pennsylvania, especially in the Eastern Penitentiary and 
the county jails throughout the eastern part of the Commonwealth, although 
definitely not on such a wide scale. 


THE IMPORTANCE OF LAY VISITING 


Granted the criticism mentioned above, that the approach of these early lay 
visitors was religious and perhaps mawkishly sentimental, it is significant 
that a discovery of tremendous moment was made by these men and women 
that there reside within the community untapped resources for the rehabilita- 
tion of prisoners, namely, sympathetic, socially conscious citizens who are 
willing to be friendly visitors. A penal program that does not capitalize on 
this community asset is not taking advantage of its opportunity and therefore 
is not rendering a complete service to the prisoners. If the modern penal in- 
stitution is really concerned with treatment rather than with repressive dis- 
cipline, it must explore the possibilities in lay prison visiting.’ 

The lay visitor must first of all be acceptable to the inmate. The initial sug- 
gestion for a visitor might conceivably come from the administration, but the 
prisoner must be afforded the opportunity to feel free to reject the service. If 
he accepts and later finds the relationship personally unsatisfactory, he must 
be permitted to terminate it. Such action should not impair his chances for 
parole or his institutional record. Only in a genuinely free relationship can 
the tenuous threads of adjustment be woven. A selection of cases for this type 
of service might be based on the prisoner's lack of friends or relatives. Inmates 
convicted in a strange state would fall in this category. 

Since lay prison visiting serves the function of bridging the gap between 
the institution and the community, a careful selection of potential visitors is 
essential. Only genuinely interested individuals should be approached. A 
‘cross-section of citizens might include salesmen, insurance men, mature stu- 
dents, artisans and mechanics, lawyers and other professional men and, in 
short, any person who is socially mature enough to appreciate the responsi- 
bility of the service. As this is a new development in therapy, or at best, repre- 
sents a refining process in an old technique, there is little data available to 
chart a course of procedure. For instance, the advisability of rules for visitors 
is debatable. What topics of conversation are to be included, what topics to be 
tabooed? At present, those who have given some thought to this fascinating 


5 See comments on visiting by Garrett Heyns in his article “Prison Visiting” in Branham and 
Kutash (eds.), Encyclopedia of Criminology. New York: Philosophical Library, 1949, pp. 386-8. 
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subject agree that the fewer rules set up to restrict the free interplay of per- 
sonalities, the better. 

Individual skills used by the lay visitor must come from his own previous 
experiences in dealing with other personalities. Tact, graciousness, good taste, 
and dignity accrue to the individual only through training and experience. 
Obviously all these virtues must reside within the visitor to some degree. 
While it is not expected that each visitor will establish rapport with his re- 
spective client on the initial visit, it may be assumed that the majority of 
them will make some impression. It has been reported by one prison adminis- 
trator who has encouraged lay visiting that one inmate cynically acquiesced 
to a visitor by stating that “he would try anything once.” He probably rea- 
soned that he had nothing to lose and perhaps might gain thereby. Certainly 
in such a case an understanding layman might see potentialities in this 
challenge. 

A first visit by a lay visitor may be a little awkward to both participants. 
Conversation must revolve about some topic of mutual interest. The visitor 
may find himself confronted by an ear bender; one who has an institutional 
reputation of pouring out his troubles to anyone who will listen. In such a 
case the visitor must again exercise his skill. The visitor, however, should 
have the same privilege of rejecting his client as the inmate has of selecting 
his visitor. Some sort of clearing-house might be established where this select- 
ing process can be developed. First visits may tend to be stilted but those who 
have participated in this activity report that it is worth carrying further. In- 
mates interviewed also agree in this hope. 

What may eventually grow out of these relationships cannot be predicted. 
It can be agreed that they are at least wholesome. It is quite possible that they 
can and may ripen into real friendships. Lay visiting has never been elimi- 
nated from the old Eastern Penitentiary at Philadelphia. At the present time 
40 lay visitors from the city of Philadelphia are visiting individual prisoners 
in this institution. Lay vistors, known as sponsors, are also part of the re- 
habilitative program in the Massachusetts Prison Colony at Norfolk. Few 
other American prisons foster this type of visiting; in fact, not many wardens 
know what it means. And there has been no supervision or co-ordination for 
years. Under a new interpretation such therapy may develop into a real serv- 
ice in the process of adjustment. 

In the very few American prisons where lay visiting is understood and 
permitted, visitors and prisoners are not permitted to meet in cells; they meet 
in the rotunda or common ground where there is semi-privacy, although no 
supervision by guards. 

The visitor may be of service if he lends, or even gives, the prisoner a book 
or something else that will prove stimulating or challenging during the in- 
terim between visits—such as equipment for the development of a hobby in- 
terest like stamp-collecting or woodworking. An occasional candy bar, a pack 
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of cigarettes, or some slight gift should not be barred. It would seem that the 
fewer rules laid down in this relationship, the better. Reliance on tact and 
good taste is essential in lay visiting. One question on which there is con- 
siderable disagreement is whether the visitor might discuss the prisoner's 
crime or trial or sentence. As these matters are closest to the inmate, probably 
he should be permitted to review them before the visitor, to get them off his 
mind. There should be no rule against the discussion of such vital questions, 
but rather a tactful warning to the visitor to use his skill in guiding the con- 
versation from such matters to others more profitable. One of the most im- 
portant duties of the lay visitor is to impress on the inmate that he must live 
with himself and with his situation in the prison for some time. Accommo- 
dation to these institutional imperatives is of extreme importance in develop- 
ing and maintaining a healthy mental state. The visitor should do his best to 
help the prisoner adjust to this situation. Careful selection of visitors before 
they enter the prison is of much more importance than promulgating rules. 

Since we are only on the threshold of lay visiting, despite the fact that it is 
a venerable institution, many of the details regarding its therapeutic value 
have yet to be worked out. In Great Britain, where lay visiting is conducted 
on a vast scale, great thought has been given to details of the practice. Never- 
theless, they are hedged in by so many regulations that their effectiveness is 
greatly impaired.° Czechoslovakia, prior to the last war, was also interested 
in prison visiting. Over 8,000 persons and 18 organizations were working with 
prisoners as well as with those already discharged. Poland also selected citizens 
to assist in the “moral regeneration of criminals” and to ask their advice rela- 
tive to the “remission of sentences and pardon of prisoners.”” We are slow in 
this country in taking on experiments from abroad. Eventually, however, 
much of the pathological fear and suspicion that marks the modern prison 
may yield to more socialization, of which lay visiting is definitely a part. 

Most American prison administrators now merely tolerate the prison visi- 
tor, whether he is a member of the inmate’s family, a professional or a lay 
visitor. The traditional attitude toward visitors is motivated by fear. The 
precautions about visitors in the average prison are taken to check the occa- 
sional dangerous visitor. As the Survey of Release Procedures states: “While 
a prison need not be geared to its worst inmates, it must do what is reasonable 
to prevent them from endangering the safety of the institution and possibly 
the lives of members of the staff.” Consequently, restrictions of the most 
awkward and absurd kind are taken to control the visiting privilege, especially 
in so far as they apply to the prisoner’s family and friends. One expects a 

6For a discussion of lay visiting in Britain see John Watson, Meet the Prisoner. London: 
Jonathan Cape, 1936; also, Gordon Gardiner, Notes of a Prison Visitor. New York: Oxford, 
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reactionary view regarding visiting from old-fashioned wardens and adminis- 
trators, but it is difficult to understand progressive custodial officers who still 
harp on the potential dangers of humane visiting. 

The following, from a list of instructions sent out to potential visitors from 
one of the progressive federal reformatories, bears out what we have just said: 
“Women attired iñ abbreviated or unconventional clothing and persons who, 
by odor or otherwise, disclose the recent use of alcoholic beverages will not be 
permitted to the institution.” This precaution is like that taken by censors of 
letters in some prisons. In a state institution not long ago a letter from an 
inmate to his wife was censored because it suggested that she “expose her 
bosom” by wearing a low-necked dress, on her next visit. 

So long as the administrator is merely a jailer, as most wardens are today, 
we can expect little from them except opposition to prison visiting. Theirs is 
a job to keep prisoners in restraint and they are charged with the responsi- 
bility of preventing them from escaping. A very different notion holds in the 
prisons of Mexico and some other countries where “conjugal” visits are 
permitted, 

For example, Colombia and, to a degree, Brazil and Argentina, have met 
this problem courageously. In Colombia inmates may leave the prison in their 
own civilian clothes, but under guard, to visit, at designated places, their 
Wives or prostitutes. The length of such visits is two hours. In Brazil, small 
rooms in the front of the prison, specifically set aside for the purpose, are used 
by the inmates to receive their wives. Prostitutes are shunned, however. Ar- 
gentina has also recently instituted the practice of conjugal visiting.” 

One should not be unaware of the clandestine conjugal visiting that is car- 
ried on in some county jails and even state prisons of this country. However, 
the practice is not official, although in one state, at least, wives of inmates are 
given opportunities of visiting and are permitted privacy in company with 
their men. This is at the Parchman, Mississippi prison farm. Writes an in- 
spector who vividly describes the conjugal visiting at this institution: 


Tt was a Sunday, and I was walking with the warden across the “yard” 
between two of the barracks. We were coming from chapel services. Outside 
the stockade I saw a number of women waiting patiently squatting with bas- 
kets in their laps, attired in their Sunday best and scrubbed, both black and 
white, until they litterally shone. I asked . . . what they were waiting for. 

A little shamefacedly the warden admitted that this was the time for con- 
jugal visits and these women had been granted permission to come see their 
husbands for that purpose. 

However, since I’d never seen such conjugal visitations take place I said 
Pd like viewing it. Reluctantly, he agreed. The women were ushered into the 
barracks dormitories where their husbands’ beds were. The husbands had 


? See Negley K. Teeters, Penology from Panama to Cape Horn. Philadelphia: University of 
Pennsylvania Press, 1946, P- 33, 86-9, 236. 
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raised crude tepees or tents of blankets over their individual cots in a pitiful 
attempt at privacy and dignity. There was nothing for the women to do but 
run the gauntlet of lascivious stares of those who had no visitors and get 
under cover of these tents as fast as possible. 

While the conjugal visits took place, other convicts sat on nearby beds and 
bunks in varied stages of undress and sang ribald songs to a guitar or carried 
on conversations in which the four letter words were dominant. 

There was nothing about these conjugal visits to raise them to an inspiring 
level, no effort to give them such dignity as might be possible, as I understand 
they do in Mexico, I don’t know whether they were examined for social dis- 
ease or not.?° 


Conjugal or sex visiting will never be popular in the United States as we 
have pointed out earlier. Public opinion would find it extremely hard to en- 
dorse such a break with the prevailing mores. But furloughs home for those 
who are carefully screened would accomplish the same objectives. 

A study of the mechanics of prison visiting was made by one of the writers 
in 1939 in order to ascertain the number and extent of the variations in use in 
the prisons relative to visiting.” Questionnaires were sent to the wardens of 
50 prisons. Of the 38 institutions replying, only half reported that visitors 
were still separated from the inmates by screens. There is absolutely no excuse 
to continue the use of screens in modern prison visiting. In most prisons 
where the screen has been eliminated, the inmates and their visitors are per- 
mitted to exchange greetings at a table. But in some institutions visitors and 
inmates sit in a bullet-proof room, separated by partitions of steel. In the par- 
tition there is a small window through which visiting may take place. A 
microphone amplifies the sound of the voices. 

Interesting information came from wardens about the length of visits per- 
mitted relatives and friends. The minimum is ro minutes in South Carolina 
and Oregon, with 20 to 30 minutes the limit in Canon City, Colorado, In 
some institutions, especially where visitors come from distant points, visits 
may last much longer. Many prisons are quite liberal in this respect. But the 
ubiquitous guards are present in nearly every prison when visitors are about. 

Frequency of visiting shows about the same range. For example: One visit 
a month, eight institutions; twice a month, eleven; weekly, seven; five times 
a month, two (Wallkill and Sing Sing, New York); twice a week, two (Dela- 
ware and North Carolina). 

The restrictions as to number of visitors at a time also show variation. In 
17 institutions there seems to be no restriction. Four prisons restrict the num- 
ber of visitors to two; five to three; two to four; and two allow more than 
four at a time. 


10 Raube Walters, “The Sex Problem In Prison,” Stag Magazine, February-March 1950, p: 68: 
11 See Negley K. Teeters, “Prison Visiting in American Prisons: A Preliminary Note,” Prison 


Journal, January 1940, pp- 25-37- 


Prison Visiting and Correspondence 713 


It is possible that local conditions make such a wide disparity of the me- 
chanical conditions of visiting necessary. But it appears more reasonable to 
believe that where restrictions are so obvious, administrators are indifferent 
or afraid of adopting a more liberal plan. 

Even some progressive administrators are opposed to a liberal interpretation 
of the visiting privilege. This attitude is short-sighted indeed but so long as 
fear primarily motivates penal discipline we shall continue to find repression 
manifested even with prison visiting. A repressive or even conservative policy 
on such a privilege as visiting may work as a boomerang and induce rioting 
or malingering. 

It is important, then, that prison visiting be made a definite part of the new 
penology. This means, above all else, a system of visiting that is satisfying to 
the inmates, one in which they may participate as human beings and not as 
cattle, as is so frequently the case in American prisons and county jails, Per- 
haps the most striking innovation in prison visiting in this country is to be 
found in the Californa Institution for Men at Chino. Under the direction of 
Superintendent Kenyon Scudder, inmates greet their loved ones in civilian 
clothes without any restrictions or “shake-downs.” Picnic benches are provided 


Visiting Facilities, California Institution for Men, Chino. 


and every Saturday afternoon hundreds of women and children visit their 
husbands and fathers. There is no restraint on affection so long as the privi- 
lege is not abused. While it is true that this institution is minimum-security 
in its nature, there is no reason why visiting approximating this humane prac- 
tice cannot be developed in all but the clear-cut maximum-security prisons, 
Leadership is all that is needed. 

Even in “tough” prisons there is no excuse for the badgering and “pushing 
around” in the reception of visitors. “Frisking,” the use of fluroscopes, and 
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“snitch-boxes” such as are found in San Quentin, for example, should be dis- 
continued. The constant fear of contraband, it is alleged, makes this close 
scrutiny necessary. But this danger can be obviated by searching the men 
after their visits, on their way back to their cells. 


THE CENSORSHIP OF CONVICT MAIL 


So long as the responsibility of safe custody weighs so heavily on warden 
and guards, some type of censorship of prisoners’ mail seems necessary. Some 
limitation on the number of letters sent and received by the inmates is justi- 
fied and such a limitation is found in most American prisons. But it is often 
overdone. 

Even the late Warden Lewis Lawes of Sing Sing considered the censorship 
of mail distinctly necessary, and Sing Sing maintains an elaborate system to 
handle this activity. The Sing Sing Correspondence Department performs 
three functions: (1) the censoring and delivering of incoming mail; (2) the 
censoring and dispatching of outgoing mail; and (3) the distribution of news- 
papers and publications. Here is a copy of the rejection stub used at Sing Sing, 
which gives the sender of a letter that is not permitted to pass outside the 
reason why such action was taken, the specific reason being checked on the 
list. 

This Letter is Returned to You Because: 
1. Special letters must not be submitted Saturday, Sunday or Holidays. 
2. You did not sign it properly. 
3. You did not fill out stub properly. 
4. Permission to write the person addressed has not been filed. 
5. It contains criminal or prison news. 
6. Letters addressed to General Delivery cannot be mailed. 
7. Begging for money or packages is not allowed. 
8. You are not permitted to receive the articles requested in your letter. 
g. The articles requested can only be sent New from Dealer. 

10, Correspondence with newspapers or newspaper employees not permitted. 

11, You cannot have a visit with the person named without permission. 

12. You did not stick to your subject. 

13. Inmate who wrote letter for you did not sign his number. 

14. You have no stamps on deposit. 


The following are some of the precautions taken at Sing Sing as presented 
by Mr. Lawes. They give a picture of the type of work done by a censoring 
bureau in a prison. 


Letters to persons not approved are rejected; letters approved are examined 
under an ultra-violet ray device in order to detect possible invisible writings. 
This is especially important in the thwarting of escape plots and other dis- 


turbances. 
Each inmate may send one letter each week for which the State pays the 
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postage. These are called “Sunday letters.” The sending of additional or 
“Special” letters depends entirely on the conduct grading of the inmate. Those 
in Grade A may write a reasonable number of letters provided they pay their 
own postage, Restrictions are placed on inmates in other conduct grades. 

Prisoners with a history of possessing, using or selling narcotics are es- 
pecially suspect so that their letters are more carefully scrutinized. To quote 
the warden: “Letters for such inmates are given the utmost attention, such 
as the removal of stamps from envelopes, and the subjection of the letter and 
envelope to the telltale eye of the ultra-violet ray machine is made. In extreme 
cases the material is sent to the institutional laboratory for further analysis. 
The narcotic problem is a grave one, especially to institutions receiving prison- 
ers from metropolitan aréas.” 

Magazines and newspapers must be sent from the publishing office only. 
Objectionable articles “are occasionally deleted and publications not in har- 
mony with the rehabilitative philosophy of the institution are rejected.” 


Here we have an efficient and comprehensive system of censorship in a 
large penal institution. Commenting on such a system of censorship, the 
Survey of Release Procedures warns: 


The system sometimes defeats its own purpose. Setting a limit on the num- 
ber of letters permitted is usually thought necessary in order to keep the work 
of censorship within bounds. However, it often necessitates elaborate record- 
keeping which is more work than many extra letters. To limit an inmate’s 
correspondence to members of his immediate family, as is often done, con- 
ceals from authorities a great deal of valuable information as to other con- 
tacts and interests, both good and bad, which the prisoner may disclose in 
letter-writing. Especially if the inmate is an unmarried man, frequently the 
most valuable insight into his weaknesses and his needs may be found not in 
his letters to his family, but in correspondence with both his men and his 
women friends.1® 


We argue for fewer restrictions on letter-writing. Letter-writing keeps the 
prisoner in contact with the outside world, helps to hold in check some of the 
morbidity and hopelessness produced by prison life and isolation, stimulates 
his more natural and human impulses, and otherwise may make contributions 
to better mental attitudes and reformation. Letters sent out of the prison have 
some bearing on the thought processes of the inmate and, if the prison is genu- 
inely inerested in therapy, perhaps the contents may prove both revealing and 
helpful. Naturally, the inmates must be apprised upon entering the institution 
that a fair sampling of incoming and outgoing letters will be censored. The 
Survey, quoted above, comments on an experiment with unlimited corres- 
pondence at the Norfolk, Massachusetts, prison, which showed that most 
prisoners are not great letter-writers; that the few who are can be watched 


12 Lewis E. Lawes, “Censor Mail In My Jail?” Jail Association Journal, November—December 


1939, pp. 30 f. 
18 Vol. V, “Prisons,” p- 104. 
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more closely; and that the administration gets a truer picture of the inmate 
from his letters and his actions when fewer restrictions are placed on his 
correspondence. 

In conclusion, it might be noted that some sort of censorship seems neces- 
sary for obvious reasons. How much time and overhead expense should be 
charged against this prison service is debatable. As repressive institutions tend 
to disappear and more farms and open institutions take their place, fewer 
restrictions will be found necessary. 


CHAPTER XXXIV 


The History and Significance of Prison Labor 


THE PROBLEM OF PRISON LABOR STATED 


No SINGLE PHASE of life within prison walls is more important either to the 
public or to the inmate than a program of activity closely allied to economic 
productivity. The degree to which a prison administration can mobilize the 
potential labor of its inmates toward constructive objectives, embracing re- 
habilitative training and productivity, determines a major part of the effec- 
tiveness of that institution. Prison industry is of vital significance in the eco- 
nomics of correctional administration, is an invaluable aid in reducing the 
problems of discipline and security, and is inseparably linked with any sound 
program of rehabilitation. 

The public believes, in theory at least, that prisoners should work—and 
work hard. The penologist and prison administrator are both in favor of labor 
for convicts, but their chief concern is in labor for rehabilitative purposes 
rather than for punishment or essentially for economic production. It seems 
that no one is actually opposed to prisoners working—and yet, probably more 
than one half of the men incarcerated in our state penitentiaries and re- 
formatories are either completely idle or are dawdling over tasks that are de- 
moralizing and unproductive. The inmates in federal institutions are more 
fortunate, since the federal government has a much more enlightened prison 
labor policy. 

There is no reason to believe that the percentage of productive employment 
is any higher now than it was in 1940, since the vast amount of restrictive leg- 
islation that has been passed through the years to throttle prison labor is still 
in effect. During World War II, when all-out production was imperative, 
prison labor soared to unprecedented heights as the legal restraints were tem- 
porarily rescinded to aid the war effort. Today the prisons are back where 
they were prior to the beginning of that war. 

It would seem obvious to any intelligent person that sustained idleness is 
disastrous as public policy; yet legislators during the past one hundred years 
have seemed impervious to demands of penologists and prison administrators 


1 Of the 191,776 average number of prisoners under sentence for the year 1940, only 83,515 
were productively employed. See “Prison Labor in the United States,” Monthly Labor Review, 
United States Department of Labor, Bureau of Labor Statistics, September 1941, Table 3, 
P. 585. These are the latest overall official statistics available and will be referred to throughout 
this chapter. 
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to develop a sane and productive labor policy for our prisons. Aside from the 
deteriorating influence of stagnating idleness on thousands of prison inmates, 
much of the rioting and bitter discontent in our institutions has been due to 
this situation. Every warden knows that if work is not provided the inmates, 
he is sitting on a powder keg, apprehensively waiting the fatal day when the 
latent and unleashed energy and abject bitterness will rend the prison routine 
asunder. Many are the stories that could be told of thousands of dollars worth 
of machinery and equipment destroyed by prisoners rioting because they were 
forced into idleness. More tirades have been hurled at the apathetic public in 
conferences, after-dinner meetings, in books and pamphlets, describing the 
chaotic and demoralizing conditions in our prisons due to this problem of 
idleness, than on any other topic in the field of penology. 

The public is no more to blame for this condition than for any other social 
problem. It does not understand the intricate ramifications of prison labor. 
The average man assumes that when a criminal is sent to prison he must be 
punished; one method of doing this is to make him work hard. In fact, many 
sentences invoke the term of imprisonment “at hard labor.” But this is mean- 
ingless. Few citizens know that the convict is sitting in his cell or in an idle 
company, listening to the clock tick off the minutes and hours, day in and day 
out. If he does hear of such a situation, he merely shrugs his shoulders and in- 
consistently suggests that it serves the criminal right for violating the law. In 
other words, if prison labor is a curse, the prisoner should work; if it is a 
blessing, he should be kept in idleness. In any event, he should be punished. 

Much of the made-work activity in prisons is futile; but superficially it 
makes good publicity, and the average citizen admires the warden who pub- 
licizes the wonders of such a prison regime. If inmates are employed making 
ship models, or inlaid wooden cigarette cases to sell to visitors to the prison, 
that looks good in print. We agree that such hobby activity is far better than 
idleness but we cannot accept the claims of many prison administrators that a 
work program devoid of rehabilitative meaning and productive objectives 
meets the needs of the inmates entrusted to their care. 


HISTORY OF CONVICT LABOR 


Aside from arduous toil in the galleys and other similar types of onerous 
work, there was no labor for prisoners until the rise of the house of correction, 
or workhouse. This institution was established for the purpose of putting idle 
rogues and other elements of the social debtor class to work at productive 
labor. With the rejuvenation of the Walnut Street jail in Philadelphia in 1790, 
a progressive system of contract labor was installed. This system was heralded 
as the wonder of the age. For the first time in history, convicted felons were 
employed at a dignified productive task and paid wages. This system served 
as the pattern for penitentiaries later to be established in other states. 

An early form of vocational training was established during the 1830's by 
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two pioneer prison administrators whose work we mentioned in an earlier 
connection. These were Col. Manuel Montesinos, director of the prison at 
Valencia, Spain, and Georg Obermaier, superintendent of the Kaiserslautern 
prison in Bavaria. Montesinos took over an old Augustinian convent and 
supervised the work of some 1,500 conyicts. He established forty trades by 
which the prison was made self-supporting. Obermaier was also a great ad- 
vocate of trade training and his prison, too, was one of the finest on the Con- 
tinent at the time. These two men developed trade training and productive 
work at a time when exploitation of convicts was the prevailing practice. 


Manuel Montesinos Georg Obermaier 
of Valencia, Spain of Kaiserslautern, Bavaria 


The situation in England was somewhat different. Overcrowding of jails, 
houses of correction and later, penitentiaries, forced penal authorities to de- 
velop unproductive machines such as the treadwheel and crank. These “en- 
gines of damnation” accomplished nothing save gruelling drudgery for their 
victims. The treadwheel, as invented by the engineer, Sir William Cubbit, 
consisted of twenty-four steps, fixed lengthwise, like the floats of a paddle- 
wheel, to a wooden cylinder sixteen feet in circumference, the steps being 
eight inches apart. The wheel made two revolutions per minute and there 
was a mechanical contrivance by which, at the end of each thirtieth revolu- 
tion, a bell rang; the twelve men at the wheel then stepped off and were re- 
placed by twelve more. While off the wheel, the men could doze or read, but 
not communicate. Sometimes these treadwheels did accomplish something 
such as grinding corn or pumping water; more often they did nothing. 
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The crank, invented by a man named Gibbs, was first used in 1846 in the 
Pentonville prison in London. This device looked not unlike a churn or ice- 
cream freezer. It was a metal box, waist-high, to which was attached a handle. 
There was a clock-like device that measured the number of revolutions. Con- 
victs were expected to grind out so many turns of the handle, at various pres- 
sures, for each meal. Unruly inmates were often sentenced to fantastic num- 
bers so that often men were grinding away far into the night. 

These unproductive drudgery machines were advocated by the “common- 
sense” penologists of the day who dreaded the “coddling” of prisoners. Their 
criticism of productive labor was couched in the following terms: 


“I would banish,” wrote Sydney Smith in the Edinburgh Review of 1822, 
“all the looms of Preston Gaol, and substitute nothing but the treadwheel or 
capstan, or some species of labour where the labourer could not see the results 
of his toil—where it is monotonous, irksome and dull as possible—pulling 
and pushing, instead of reading and writing—no share in the profits—not a 
single shilling. There should be no tea or sugar, no assemblage of female 
felons round the washing tub—nothing but beating hemp and pulling oakum 
and pounding bricks—no work but what was tedious, unusual and un- 
feminine.” 


This sterile philosophy did not take hold in the United States in any large 
fashion. The treadwheel was suggested in 1823 in the Walnut Street Jail in 
Philadelphia when the labor situation became demoralized but there is no rec- 
ord that it was ever used. The American motive, in the early days of the peni- 
tentiary, was one of production, out of which however, did flow exploitation 
of convicts. 

By 1835 most prisons in the United States had adopted the Auburn System 
which facilitated the introduction of what is known as the contract system 
into prison industry. Private contractors negotiated for the labor services of the 
prisoners, paying for their labor by leasing their services or at an agreed price 
per item of product. 

The contract system made some headway in the prisons in the generation 
before the War between the States and brought considerable financial income 
to a number of leading prisons. But the most notable advances came during 
that war when there was a shortage of free labor and the contractors quickly 
noted the availability of prison labor for the production of both war and civil- 
ian commodities. 

In the two decades following 1865, however, strong opposition to contract 
prison labor developed in the ranks of free enterprise and free labor. The mar- 
ket for goods fell off, especially after the Panic of 1873, and there was much 
unemployment in the ranks of free labor. This condition led to vigorous at- 
tacks on prison labor by the labor unions. As a result, a wave of state legisla- 


2 Sidney and Beatrice Webb, English Prisons Under Local Government. London: Longmans, 
Green, 1922, p- 88. 
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tion either restricting or outlawing prison industry was introduced. This leg- 
islation was a serious blow to the prisons and resulted in a sharp decline in in- 
dustrial activity. For decades many prisons were more or less completely idle. 

By the second decade of the twentieth century, however, prison industry 
recovered some of the lost ground. Some states still retained a flourishing con- 
tract industry. Others found new possibilities in public-account production by 
the prisons for the open market or in state-use production for public institu- 
tions. World War I provided a further impetus for prison industry. Although 
there was little or no production for war purposes, the diversion of free indus- 
try into war production offered a new opportunity for prison industry. By the 
‘twenties prison industry was producing more goods than ever before in 
American prison history. In 1923, the state prisons were producing about $74,- 
000,000 worth of goods and employing nearly 50,000 prisoners. This produc- 
tion held up despite the depression following 1929, for in 1932 the prisons pro- 
duced over $71,000,000 worth of goods and were employing over 77,000 
prisoners. 

Then came another wave of hostile legislation by the federal and state gov- 
ernments, culminating in the Act of October 14, 1940, which virtually out- 
lawed all prison labor except state-use production for public institutions. By 
1940 state prison production had dropped to $49,000,000, and by 1942 to less 
than $25,000,000, or less than half of the plant capacity. In World War II the 
prisons entered rather extensively into producing for the war effort under the 
Prison Industries Branch of the War Production Board. This all-out produc- 
tion will be discussed later. 

The years since World War II have witnessed a return to the old status of 
prison industry. As stated above, the institutions are shackled by the accumu- 
lation of restrictive legislation, which was temporarily rescinded as a war ex- 
pediency. This, of course, can be done again in the present preparedness pe- 
riod, It is difficult to ascertain the overall picture of the employment situation 
since there are no available data. It is reasonable to state, however, that the 
prisons are substantially where they were before 1942 so far as productive em- 
ployment is concerned. 


THE SYSTEM OF PRISON LABOR 


Development of Contract Labor and the Piece-Price System 

Aside from agriculture, there have been six different systems by which pris- 
oners have been employed. We propose to discuss these in this section. They 
are the contract, the piece-price, the lease, public-account, state-use, and pub- 
lic works and ways. 

The earliest form developed and used was the contract system, or its varia- 
tion, the piece-price system. The contract system simply involved the letting- 
out of the labor of prisoners to an outside contractor who furnished the ma- 
chinery and the raw material and supervised the prisoners’ work by men in 
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his employ. The prison management had nothing to do with the operations, 
its task being only that of guarding the convicts. This system was particularly 
vicious, since the convict workers were at the mercy of the contractor's su- 
pervisors. 

The piece-price system is merely a variation. In this, the contractor fur- 
nished the raw material and received the finished product, paying the prison 
administration so much for each unit accepted by him. Exploitation was mini- 
mized since the prison hired its own supervisors. Technically, it was the piece- 
price system in operation in the Walnut Street Jail in Philadelphia. 

Though prison labor was introduced in the Walnut Street Jail in Philadel- 
phia in 1790, the real beginning of the expansion and high prosperity of the 

ractice did not come until the years 1825 to 1840. In the earlier epoch, sales | 
were difficult because there was no well established connection between the 
prison shops and the customers in the outside community. However, with the | 
rise of the merchant-capitalist in America, in the period following 1825, this 


A Separate Cell in Pentonville Prison about 1850. The hammock is slung for 
sleeping. The loom is for day work. 


SS 
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fatal deficiency was remedied and an intermediary was found who was glad 
to furnish the raw materials and take the finished product at an agreed-upon 
rate. The system of contract labor, then, was only one incident in the rise of 
the merchant-capitalist, of which home labor and the sweat-shop were other 
phases in his attempt to obtain cheap labor. The merchant-capitalist had, of 
course, been the vital element in the English industrial system from 1600 to 
1800. 

The prisons of New York State enthusiastically adopted this new method 
of working convicts. As early as 1819, the Auburn prison was authorized by 
the legislature to provide the convicts with “joint labour” by day, with solitary 
confinement by night. Deficits in operating prisons soon gave way to actual 
profits. By 1828 the prisons of Auburn and Sing Sing were actually paying 
for themselves. 

Other states, impressed by the financial results obtained by New York’s 
prisons, introduced the contract system in their penal programs—but Penn- 
sylvania still frowned upon it. Dedicated to the principle of separate confine- 
ment with each prisoner in his own cell, this state could scarcely take advan- 
tage of the congregate labor and machine production that was imperative if 
contract labor was to be exploited to its full advantage. This inability of the 
Pennsylvania System to pay for itself was one of its main weaknesses and 
militated against its being adopted in other states. 

Aside from the frankly partisan criticisms hurled at contract labor by advo- 
cates of the Pennsylvania System, there was little opposition and a great deal 
of praise for this new device for working convicts. Free labor objected from 
the start, but it was not well organized, and little attention was paid to it. Here 
and there, where trade unions were strong enough to be articulate, resolutions 
were passed condemning the system as being unfair to free labor. 

Just as the rise of contract convict labor was intimately associated with the 
rise of the merchant-capitalists, so the opposition to it was inseparably con- 
nected with the development of labor organizations, their struggle to improve 
the conditions of the laboring classes, and their entry into politics during the 
Reconstruction period. 

This early opposition to convict labor failed to accomplish any considerable 
results because the labor organizations did not have enough economic and po- 
litical strength. By 1870 the Industrial Revolution had become thoroughly es- 
tablished in the United States, creating a much larger industrial proletariat 
and weakening the position of the merchant-capitalist. The greatly increased 
laboring class began to build up its strong national organizations and eventu- 
ally became a sufficient power to command the attention and solicitude of 
ambitious politicians. The severe panic and depression of 1873 and the follow- 
ing years greatly stimulated the activity of labor organizations in behalf of the 
industrial workers. Their old enemy, the contract prison labor system, was a 
special object of attack. The early labor organizations that came into existence 
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during this period, notably the Knights of Labor, continued their attacks 
against the system, and these were strengthened after the formation of the 
American Federation of Labor. From 1880 on, organized labor and its politi- 
cal lobbyists, agents and allies kept up the fight until contract convict labor 
was altogether abolished, in the present century. 

The abolition of the contract system was desirable, but the pendulum swung 
too far toward state control and the fatal restriction of prison labor, to the 
detriment of the state and the convict and with no corresponding benefit to 
free labor. In place of the abuses of “forcing” labor under the contract system 
there has developed a deplorable tendency toward an expensive and de- 
moralizing idleness. 

Aside from the objections of free labor and the politician to the contract 
system, the humanitarian also had a valid criticism. The prison factory had 
exploited the prisoner; and according to the philosophy of the times, he de- 
served to be exploited, or, at the least, he needed strict discipline and hard 
and onerous manual labor for deterrence and reformation. A few intelligent 
ex-prisoners exposed the evils of the system. Kate Richards O'Hare, political 
prisoner in the Missouri State Penitentiary, pictured the contract system of 
prison labor as one of rank exploitation and brutality, motivated only by the 
greed for profits at the expense of the helpless convicts.’ Under the task 
method the prison worker was obliged to measure up to a certain set quota. 
If he failed in this he was unmercifully punished on the assumption that he 
was malingering. Some prisons still have the “task” in a modified form: in 
some institutions merely to determine when piece work shall begin; and in 
some to indicate when inmates may stop working for the day. 

An excellent description of the contract system with its task is given by 
Alexander Berkman in his Prison Memoirs of an Anarchistt He was first as- 
signed to the mat shop of the Western Penitentiary of Pennsylvania, where 
he found “the air heavy with dust; the rattling of the looms . . . deafening; 
an atmosphere of gloom pervading the place.” The guards found he could not 
learn the process of making mats, so he was transferred to the hosiery shop. 
Berkman saw convicts, working under terrific pressure to make their task, 
steal one another’s finished products. This led to fights, and the aggressor in 
the fight rather than the thief was forced to do time in the ole. Inmates were 
required to maintain strict silence while working. Such was the Auburn Sys- 
tem in action during the late years of the nineteenth century. 

The early prison administrators little realized that in using the contract 
labor system they had been a party to the development of a monster that 


8 Kate Richards O'Hare, In Prison. New York: Knopf, 1923. 

4 Alexander Berkman, Prison Memoirs of an Anarchist. London: C. W. Daniel Company, 
1926 edition, p. 134 Berkman was sent to the Western Penitentiary at Pittsburgh, Pennsyl- 
vania in 1892 for attempting to kill the steel magnate, Henry Clay Frick. Berkman has perhaps 
written the best account of prison life in a traditional Auburn type institution. 
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strangled the convicts and prison alike. Although John Howard had be- 
lieved in labor for prisoners, he was not only opposed to exploitation but be- 
lieved “that there is a great error in expecting that a [prison] should be made 
to maintain itself since with the strictest economy, a considerable annual sum 
will be found necessary for its proper support.” In order to make up for the 
inefficiency that characterized the prison factory, due to its nature of forced 
labor, workers had to be pushed and exploited. 

But some of the early prison administrators saw the dangers and abuses of 
the system after they had seen it in operation for some time. Amos Pilsbury, 
warden of the Wethersfield, Connecticut, prison had praised the prison fac- 
tory, but he changed his mind and regretted “that he had ever paid into the 
public treasury the earnings of prisoners instead of using the surplus funds 
for the prisoners’ benefits.” 


The Lease System 


Another variation of the contract system, one even more vicious, was the 
lease system. Under it the contractors assumed entire control of the prisoners 
including their maintenance and discipline, subject, of course, to the regula- 
tions fixed by statute. The convicts were removed from the prisons and em- 
ployed in such outdoor labor as quarrying, agriculture, bridge and road con- 
struction, and turpentine camps. This form of convict labor approached 
peonage, if not slavery. As Dr. Louis N. Robinson, long an authority on 
prison labor, so aptly puts it: “Leasing is undoubtedly the easiest way out for 
a state or local unit of government that does not wish to wrestle with the 
problems of caring for its prisoners, particularly the very difficult task of find- 
ing employment for them.”® 

The American public had an opportunity to learn of this system by read- 
ing the best seller, Gone With the Wind. It tells of a sawmill operated by 
leased convicts under the direct control of a supervisor hired by Scarlett 
O'Hara, whose business was to make money at any cost. We get a picture of 
the cruelties of this system from many reports of the chain gang and its op- 
eration, especially in the South. 

The leasing of convicts is most closely identified with southern penal pro- 
cedure although it was in operation in the early days in California prior to 
the opening of San Quentin prison. During Reconstruction days, General 
Thomas H. Ruger of the federal army was placed in control of the state of 
Georgia. He found a pressing problem in the increasing number of criminals, 
depleted revenue, and the destruction by Sherman’s men of the penitentiary 
building at Milledgeville during the closing days of the war. He resorted to 
leasing out the convicts. His first lease secured $2,500 for the labor of 100 con- 
victs for one year. In 1869, his successor, Governor Bullock, continued the 
Practice by leasing 500 prisoners to a firm of contractors. Thus was instituted 
Ss 


5 Should Prisoners Work? Philadelphia: Winston, 1931, p. 87. 
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a system that spread throughout the South and persisted until only a few 
years ago. 

As leasing became more widespread, some states passed laws turning the 
convicts over to the counties, and avoiding the maintenance of a state penal 
institution. The system of leasing convicts to private contractors was abol- 
ished in every state by 1936.° 
The Public or State Account System 

Under the pudblic-account, or state-account system of prison labor, there is 
no intervention of outside parties. The employment of the inmates is in all 
respects directed by the state and the production is sold on the open market 
for the mutual benefit of state and prisoner—though the prisoner gets a very 
small share. This system has the advantage of being wholly acceptable to some 
of the large pressure groups of the state, usually the farmer population. For 
example, binder twine has been manufactured for years in the Minnesota and 
Wisconsin prisons, so the farmers may buy this much-needed product as 
cheaply as possible rather than be gouged by monopolies. In California, farm- 
ers may purchase jute bags from San Quentin prison for their produce. 

Another advantage of this system is that usually enough productive work 
can be given the inmates so that the bulk of them may be kept gainfully em- 
ployed. The objection to this system is that it has doubtful value in trade 
training since there are no factories in the freë community to which dis- 
charged prisoners may apply for employment. An objection to the system as 
operated at San Quentin is that it has become traditional there to assign in- 
mates to the jute mill as punishment. In prison parlance it is called a “knock 
over” task. 

The State-Use System 


The most rational and hopeful prison labor system is the state-use, under 
which articles produced in the prisons are disposed of only in state-supported 
institutions and bureaus. In 22 states it is mandatory that institutions and bu- 
reaus purchase commodities that meet their needs from the prisons if such 
products are manufactured by the prisons. Pennsylvania is the outstanding 
state operating an extensive state-use system that has not yet adopted the 
compulsory purchase plan. The success of the state-use system of prison in- 
dustry depends upon the type of legislation that creates the system. As the 
needs of state institutions and bureaus are almost without limit, a well-inte- 
grated and efficient system of prison industries can be set up where the will to 
do so is present. 

But selfish outside interests among the ranks of free enterprise, as well as 
petty graft, nullify most efforts to establish an effective compulsory state-use 
system. And even in those states that provide for mandatory state-use, eternal 
vigilance is necessary to see that the state-supported customers actually make 


6 “Prison Labor in 1936,” Monthly Labor Review, Vol. 47, August 1938, p. 251. 
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their purchases from the state prisons. On the average, if the penal and cor- 
rectional institutions could supply one-tenth of the total public institutional 
purchases in any year, all the able-bodied inmates could be put to work in pro- 
ductive enterprises. Thus a really effective state-use system could easily solve 
the problem of prison labor and industry. 


Public Works and Ways 


By the public works and ways system of prison labor convicts are employed 
in the construction and repair of public streets, highways, and similar public 
endeavors. This is the sort of work the average layman usually recommends 
when he discusses the problem of convict labor. It is so easy to say, with some 
degree of feeling: “Put ’em out on the streets and roads. Hard work’s good 
for ’em, and the streets always need fixing.” Many southern counties have 
their road gangs, and they are still a familiar sight in Virginia, North Caro- 
lina, and other states. Sometimes the convicts wear the traditional stripes, but 
in some states they have a less loathsome color combination. Many states are 
proud of the amount of public work accomplished by their convict gangs. Of 
course private entrepreneurs oppose this system: road contractors object to it 
as shoe manufacturers object to the state-use system of supplying shoes to in- 
mates of self-supported institutions. 

California has, for many years, maintained work camps for her prisoners, as 
annexes to the regular prisons. There is no opposition to this practice from la- 
bor unions. The prisoners, working sometimes one hundred miles from the 
prison, accomplish a valuable function in fire fighting, trail clearing, and 
parasite control. The federal government also employs many of its prisoners 
in work camps scattered across the country. 

Convicts have often been used to erect new cell blocks within their prisons 
—often to do much of the construction work on new establishments. The new 
Rock Quarry prison near Buford, Georgia was almost totally built by pris- 
oners. Prisoners worked on the walls of the Norfolk, Massachusetts prison and 
the Gratersford, Pennsylvania penitentiary. Much money is saved the taxpay- 
ers by such work. 


Farming 


Agriculture is a special form rather than a separate system of prison labor. 
It is generally prevalent in all states in one or more of their penal institutions, 
In recent years scientific agriculture, horticulture and animal husbandry have 
been applied in federal and state penal systems with excellent results. About 
250,000 acres of land are actually under cultivation on prison farms. The 
value of the food grown and canned is impressive. 

It is probable that agriculture will greatly expand as a phase of prison 
economy. Prison agriculture has many advantages. There is no legislation re- 
stricting it. Through raising their own crops and vegetables, prisons can sup- 
ply a more ample and better-balanced diet than can be purchased with the 
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funds available in the prison budget. The exercise and outdoor life improve 
the health of prisoners employed in agriculture. The work outside prison 
walls aids in rehabilitation and is a first step toward readjustment to com- 
munity life. With present legislation against prison labor, agriculture must 
provide the main relief. To give the best advantages, prison farms must pro- 
duce at least 40 per cent of the food needed by the institution. 


Hobby Shops 


The maintenance of hobby or trinket shops, quite prevalent in some prisons, 
is not a system since it is frankly developed to keep men busy. Despite the 
fact that thousands of dollars accrue to the prisons or to the men who work in 
these shops it cannot be considered gainful employment. Some ingenious 
wardens have developed methods of disposing of the products of hobby shops 
such as blankets, rugs, trinkets made of wood, clay, bone, leather, and the 
like although under a strict interpretation of the law this would be considered 
illegal. Some wardens entice visitors to their institutions, where they are taken 
through for a nominal admission fee after which they are guided to the 
“store” where they are encouraged to buy gadgets made by the prisoners. 

No one should object to this endeavor but it should be stated that such a 
system solves nothing vital to prison administration. The men thus engaged 
keep busy during their spare time—often shops are set up in their cells—and 
small sums of money eventually trickle down to those who manufacture 
_ these products. This is not prison labor as interpreted by students of the sub- 

ject. 


THE COLLAPSE OF THE PRISON FACTORY 


The early penal administrators conceived a brilliant method when they 
evolved the idea of working convicts in prison. It was so simple. Idleness 
would be abolished, the prisoner employed and disciplined. Labor would 
serve as punishment and as an aid to reformation. Prisoners would learn 
trades or, at least, good work habits, so they would have something to fall 
back on upon their release. Best of all, prisons would be nearly or completely 
self-supporting. 

In virtually every penal institution, work-shops were installed and the 
prison factory came into existence. Every conceivable commodity was manu- 
factured; and some commodities were produced almost exclusively in prisons, 
such as cheap trousers for men, hollow iron ware, stoves, bolts, and binder 
twine. The heyday of prison labor was the last half of the nineteenth century 
and the early years of the twentieth. Then, slowly but inexorably, pressure 
from without began to throttle the system of convict labor. More and more 
restrictions were placed upon the prison administrators so that they found it 
harder and harder to keep their convicts working. If administrators and repre- 
sentatives of labor and management had conferred from time to time on the 
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matter, instead of working at cross purposes, a satisfactory solution might 
have been forthcoming. During the boom days of prison labor, their success 
made many prison administrators bumptious and cocksure, so that they were 
unprepared for the restrictive measures that gradually overthrew the prison- 
factory. 

Restrictive legislation took a wide variety of forms: here the prison was for- 
bidden to produce any commodity that competed with free labor; there di- 
versification, with percentage restrictions, was made mandatory. In one state, 
certain types of machine work were forbidden; in another, a very short work 
day was forced upon the prison. Sometimes the prisons were not allowed to 
set up any industry which was prominent in the state; in many states, prison 
goods had to be labeled “made by convict labor.” 

But the most serious blow of vall was the passage of three federal statutes, 
the Hawes-Cooper Act in 1929 (in effect January 19, 1934), the Ashurst- 
Sumners Act passed in 1935, and the Act of October 14, 1940. The first di- 
vested state prison products of their interstate character on their arrival at 
the destination point; the second prohibited transportation companies from 
accepting prison-made goods for transportation into any state in violation of 
the laws of that state and provided for the labeling of all packages containing 
prison products in interstate commerce. This measure was primarily aimed 
at the’contract and piece-price systems, although the state or public account 
system also suffered. The large farm machinery companies were especially 
articulate in squeezing out the prison labor that produced binder twine and 
farming implements. 

By 1940 every state had passed some type of restrictive legislation to prohibit 
the sale of prison-made goods on the open market. In that same year, the 
burial of prison labor was completed when President Roosevelt signed the 
Act of October 14, 1940, excluding almost all products made in state prisons 
from interstate commerce. Under its provisions, persons shipping such goods 
across state lines are liable to a fine of $1,000 and one year’s imprisonment. 
Farm machinery parts, farm commodities, goods manufactured for the use 
of states and political subdivisions, and articles made in federal institutions 
are exempted by this act.’ 

Such restrictions, dictated by labor interests and ‘manufacturers exerting 
pressure on legislatures, practically forced the various states to prevent the 
shipment of convict-made goods across state lines and to make state-use the 
dominant system ‘throughout the country. The following table shows the 
shift of prison labor from the lease and contract systems in operation during 
the early days of the industrial prison to the more rational and less exploiting 
systems functioning today. 


1 For an excellent analysis of the effects of the federal restrictive legislation see Frank Flynn, 
“The Federal Government and the Prison-Labor Problem in the States,” The Social Service Re- 
view, Vol. XXIV, Nos. 1 and 2, (March and June), 1950, pp. 19-40; 213-236. 
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TABLE 2 


PER CENT OF PRISONERS EMPLOYED AT PRODUCTIVE LABOR 
UNDER DIFFERENT SYSTEMS IN SPECIFIED YEARS? 


System 1885 1895 1905 I9I4 1923 1932 1940 
A A o E 26 19 9 4 o o o 
Contract arire si aca ei 6 40, £34 | 36 = 26; | 12 5 o 
pia akane o 8 14 8 6 7A hes te 
State Account .... o (Sly LO Ig T 
SE tenn R e E A DPA ZO a N Az), 50 
Public Works and Ways ..... o o 8 II 19 — 235 a 

Total Percentage ........- 100 100 100 100 100 100 100 


Per cent of all prisoners 
under sentence, engaged 
in productive labor ...... Ws cyt N65 #1 igr 52 44 
* Not reported. ** Less than 1 per cent. 


This shift to the state-use system had to be universal: by 1929 it was al- 
ready functioning in the federal prisons and in widely separated states. The 
state-use system involving the manufacture of automobile tags grew out of 
the phenomenal development of the automobile in the late 1920’s. Here was an 
opportunity to put hundreds of men to work without opposition from the 
labor unions. But immediately the question was asked: “What reformative 
value is there inherent in making license tags? What trade-training does it 
supply if the prisons have a state-wide monopoly?” This system also induced 
some administrators to “overassign” inmates to this type of work. Dr. Robin- 
son illustrates this tendency: 


The auto-tag shop in the penitentiary at Walla Walla, Washington, em- 
ployed one hundred men for six months to make 900,168 license plates, while 
a hundred men at Jackson, Michigan, made 2,903,666 plates in four and a half 
months. A hundred men in the tag-shop of the Pennsylvania Western Peni- 
tentiary required nine months to make 3,200,000 plates—a daily output of 
13,675 as compared with 24,817 for Michigan and 5,770 for Washington. 
New York’s prison tag-shop achieved a daily output of 15,385 in the same 
year, 1929—again with a working force of one hundred. Analyzing the above 
production figures, it took four men at Walla Walla and nearly two men at 
Western Penitentiary to do the work of one man at Jackson. Assuming that 
the Michigan shop is normally efficient, half the Pennsylvania men and three 
fourths of the Washington men belong, tightly, on the idle list. These figures 
indicate perhaps a possible difference in the manufacturing process and equip- 
ment, but the apparent differences in labor efficiency are largely due to over- 
assignment necessitated by lack of other employment.?° 


9 Monthly Labor Review, Vol. 53, No. 3, September 1941, U. S. Department of Labor, Bu- 
reau of Labor Statistics, Table 1, p: 582, “Prison Labor in United States.” 
10 Louis N. Robinson, op. cit., p. 20. 
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While it is possible that this specific situation has since been remedied in 
the institutions cited, the same sort of chaos exists in practically every prison 
factory today. Inefficiency of production was forced upon the prison by the re- 
strictive laws. This in turn brought about the introduction of the vicious 
made-work policy which stimulated the wardens to juggle figures relative to 
employment. 

When the Hawes-Cooper Act went into effect in 1934, after the National 
Recovery Act (N.R.A.) with its codes to prevent unfair trade practices, the 
prison labor situation became critical. Relief for the prisons in bolstering up 
the factory system was attempted by the Prison Labor Authority, created 
under the N.R.A. The prison industries of thirty-two states tried to agree on 
interstate practices of production and price policies. Out of this program came 
the Ulman Commission, which asked for a grant of fifty million dollars to 
reorganize state prison industries. The money was never made available. To 
explore the possibilities in the proposals of the Ulman Commission, the Presi- 
dent appointed the Prison Industries Reorganization Administration 
(P.LR.A.) which made surveys in twenty-five states. The Authority accom- 
plished a great deal of good in surveying the situation in the prison labor field 
and in presenting to the citizens of the states where surveys were conducted 
the demoralizing effects of idleness in prison. i 

The prison factory is on the way out, but many prison administrators do 
not care to admit it. 

Today in almost any penitentiary the investigator will find the work situa- 
tion as follows: 

1. A certain large percentage of men are completely idle. This group will 
be milling about the corridors and yards, some of them playing checkers or 
dominoes, others playing catch, a few actually playing baseball in an organ- 
ized game, and some reading. But the majority of them will be “just sitting.” 
These idle men do the same thing day in and day out for months and years. 

2. A large percentage (greatly exceeding the optimum) is employed in 
maintenance work. These necessary jobs about any institution include kitchen 
work, dining-hall work, cleaning up cell blocks, stoking, handling supplies, 
and so forth. But maintenance in almost every prison is executed by two to 
ten times the necessary force. Ten men sweep out a cell block that could be 
efficiently accomplished by two. Next to complete idleness in prison, mainte- 
nance work is the most demoralizing job imaginable. 

3. A certain small percentage is in industrial pursuits, actually producing 
commodities. But this work rarely involves a full working day—three hours 
in some prisons, four in some, rarely six, and almost never eight. In some 
prisons distasteful factory work (jute mill or weaving shop) is reserved for 
the hard-boiled prisoner and is disciplinary rather than reformatory. Often 
many men who are employed should be doing something else; and many in 
the idle company should take their places. 
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4. A very small percentage is employed at clerical work, in the school as 
teachers, in the library, in the warden’s office. This group is probably better 
assimilated than any other. They are generally chosen for previous training 
or ability. This is necessary work, but obviously it cannot be considered as 
part of the prison labor policy. 

5. A number of inmates, small in some prisons and larger in others, work- 
ing in trinket shops or cells, their products being disposed of through a vari- 
ety of means. For example, in the Canon City, Colorado prison, several hun- 
dreds of inmates work in their cells and manage somehow to dispose of their 
wares. San Quentin prison in California is also conspicuous for this type of 
hobby work. 

This quick bird’s-eye picture of what actually exists today in our penitenti- 
aries brings us to the summary statement that prison labor is a tragic disap- 
pointment. The situation has been discouraging indeed. Table 3 (pp. 736-737) 


Courtesy, Michigan State Prison. 


The Textile Shop at Michigan State Prison, Jackson, Mich. 


shows: first, that of 173,284 prisoners in all state prisons in 1940, 76,775 (44 per 
cent) were productively, if not efficiently, employed; second, that few states 
had as many as 50 per cent of their convicts employed in 1940; third, that 
idleness has been mounting throughout the years; and fourth, that the value 
of commodities produced is slowly decreasing, being more than one-third less 
in 1940 than in 1923, when the total number of prisoners was less than half 
as many as in 1940. The situation today is no better. 
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It may be seen from the same table that the only states that had 50 per cent 
or more of their prisoners productively employed in 1940 were: Alabama, Ar- 
kansas, Florida, California, Georgia, Louisiana, Maine, Minnesota, Mississippi, 
New Hampshire, North Carolina, North Dakota, Oklahoma, Tennessee, 
Texas and Virginia. However, one must accept this information with some 
caution. For example, since the “prison factory” is on the wane, some states 
may be pursuing a consistent policy of diverting their man power into more 
reformatiye occupations, such as trade training, education and the like. Then, 
too, some of the figures submitted need interpretation, which obviously we are 
unable to submit here. But we can note the following interesting state of af- 
fairs. Some prisons show an unusually large number of inmates “attending 
school” or placed on the “sick list” at the time the reports were sent in. We 
see, for example, that Kentucky has only 442 inmates profitably employed 
out of a total prison population of 4,731, or about 9 per cent. But we note that 
1,102 were attending school and 102 were on the sick list; whereas, Georgia, 
which shows up very well in profitable employment—3,222 out of 5,036—had 
only 4 inmates attending school and 381 on the sick list. 

Another point that must be taken into consideration when scanning the 
figures on prison labor by states is that in some there is more profitable em- 
ployment in the penitentiaries than in reformatories, whereas, in others, the 
reverse is true. In Minnesota, 74.1 per cent of the inmates at Stillwater peni- 
tentiary are profitably employed, and in the reformatory at St. Cloud, only 
27.9 per cent are gainfully working. Yet the Stillwater prison, which has long 
been pointed to as a real prison factory, may be benefiting at St. Cloud’s ex- 
pense, Just the reverse is true in New Jersey: the Trenton state penitentiary 
shows only 30.6 per cent gainfully employed; the reformatories go well over 
forty per cent. 

One explanation may be offered. Reformatories in many states do not pre- 
tend to be prison factories, but rather, schools for trade training. When we 
look at the figures from still other states, we find the state farms employing 
many more prisoners than the industrial institutions. 

What we might say, after surveying the field of prison labor, in the last five 
years, is well summed up by an earlier analysis of prison idleness: 


From a place of domination in prison programs, prison industries have 
gone to the other extreme where idleness due to their absence is the outstand- 
ing feature of prison life in sixty-six prisons and a major problem in all but 
six. [These words were written in 1940 but apply to conditions in 1935-36; 
they were truer in 1942.] The industrial prison as such exists in only a few 
places. In its stead is developing a prison in which industry will play only one 
part, although an important one, in the daily program. No longer incidental 
to, but equal with industry at last, is training—not primarily because prison 
officials have come to realize that work is not a panacea for crime, but be- 
cause they must conquer idleness at all costs or suffer from the mischief which 
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it generates. Training—vocational, avocational, academic, recreational, social, 
religious—all are being made a part of the new program in addition to in- 
dustry. The results may be more significant in the protection of society than 
the profits of prison industry have ever proved in the battle on crime.!” 


IS THERE A SOLUTION? 

There is nothing so demoralizing as idleness. Forcing men to sit day after 
day, month after month, in idleness is one of the cruelest wrongs we could 
possibly inflict upon a person. Unemployment outside the prison is a curse; 
it is doubly so in prison because the prisoner is denied many of the normal 
pursuits that are the privilege of the unemployed man who is free. Activity 
of some sort must be provided as an absolute necessity of prison life. 

While we are awaiting a solution to the serious problem of prison labor, 
our first big task is to give every able-bodied man in prison something to oc- 
cupy his mind and time. So something like what we have described above 
might well be undertaken, provided the articles made meet a genuine demand 
and can be disposed of in a legitimate manner. From such work prisoners can 
derive no little satisfaction. 

Next we must admit that the prison factory is obsolete. The day of exploit- 
ing convicts must go for both economic and humanitarian reasons. In prison, 
labor is not a curse, but a blessing. Our penal codes must drop the stupid fic- 
tion that we send men to prison at hard labor for punishment. What a pris- 
oner is assigned to do while he is serving his time must be some activity that 
has meaning for him and for the society which expects him to be released a 
better man than when he entered. 

Howard B. Gill, for many years actively identified with administrative 
and prison labor problems, develops this thesis: 


Now we are wont to assume that the Industrial Prison is a permanent ele- 
ment in our penal system and that anything which endangers it threatens the 
whole structure. Such an assumption I believe is open to very grave question 
for two reasons: First, in a democracy during times of unemployment the 
opposition of private industry and labor to anything produced by the govern- 
ment is raised to the nth degree when that production is accomplished by 
criminals. Quite illogically, but nevertheless effectively, men confuse their op- 
position to government production, and their need for jobs with their tradi- 
tional hatred of the non-conformist or the criminal. Combine the two, and 
then drag the issue into politics, and nothing can withstand the pressure long. 
Except in the agricultural states where special conditions prevail, the indus- 
trial prison is on the way out because of this combination. 

In the second place the industrial prison has not proven a success penologi- 
cally. In the early days hard work was the panacea for all ills—especially 
crime. In these days of social work, scientific medicine and psychiatry, we 
have come to realize that the cause and cure of crime are by no means merely 


12 Survey of Release Procedures, Vol. V, “Prisons,” 1940, p. 225. 
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economic, Practically everyone admits that most men leave prison worse than 
when they enter. This is not the fault of prison industries, but it is a strong 
indication that the present emphasis on industries does not produce the de- 
sired results penologically,*” 


Mr. Gill points out that if those for whom an industrial prison program 
offers no rehabilitative function were eliminated from the total prison popu- 
lation, perhaps work could be provided that would have some therapeutic 
value for the remainder and would be economically justifiable. He includes 
among those not rehabilitable by industry: (1) maintenance help, perhaps 
15 to 25 per cent; (2) those needing medical care, approximately 10 per cent; 
(3) that group whose personality difficulties make it impossible for them to 
succeed in a factory, possibly 15 to 20 per cent; and (4) the aged, infirm, and 
mentally retarded, around 15 per cent. 

Nor should we forget that the nature of convict labor is such that unusual 
methods of management must be developed to compensate for the notorious 
inefficiency of many convicts who are assigned to shop work. Dr. Robinson 
cites a survey made of prison shops some years ago by men experienced in 
free enterprise. He states: 


The very discouraging state of affairs was due to obsolete and broken-down 
machinery, overassignment, high turnover, farcical prisoners’ wages, under- 
paid foremen, too little standardization and specialization within shops, and 
lax enforcement of the state-use law requiring public institutions to buy from 
the prisons.1* 


Labor in prison must be closely dovetailed into the philosophy of rehabilita- 
tion. In fact, it must become an integral part of the new education as devel- 
oped in the prison program. Any recommendations we present here must be 
conditioned by the suggestions we offer about education. Obviously, farm- 
ing and the extension of the state-use system offer considerable relief. Stricter 
laws must compel tax-supported bureaus to purchase from prisons, For ex- 
ample, if a print-shop is installed in a prison for trade training and to turn out 
job work for state agencies, it is imperative that all agencies fill their printing 
needs from the prison. If this cannot be done, abolish the print-shop and for- 
get about teaching the printing trade. Few of those trained in prison get jobs 
anyway in trades that are unionized. 

The compulsory state-use system will not always work, for there are many 
ways to circumvent the law. Nevertheless, it is a step in the right direction to 
make the purchase of prison-made commodities compulsory for state-sup- 
ported agencies and bureaus. In 1940 22 states and the District of Columbia 


eee 
18 “The Future of Prison Employment,” Proceedings of the American Prison Association, 
1935, p. 183. 
14 Op. cit., p. 235. 
15 See Chapter XXX. 
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required the purchase of such commodities by tax-supported agencies.’® There 
are some possibilities inherent in state compacts that permit a state to ex- 
change its prison surplus with another—for example, yarn from one state for 
blankets produced in another—which would increase consumption of prison 
made goods.** 

Despite those who contend that such laws promote unfair competition for 
free labor and free manufacture, the percentage of the potential markets 
created by compulsory state-use that can be met by the prisons is negligible, 
certainly not more than ro per cent. As conditions prevailed before the war, 
the prisons were able to supply more than they actually did from their indus- 
tries, but there are many ways of keeping state orders from actually reaching 
the prison plants. 

The Survey of Release Procedures points out that reports from various states 
indicate that various types of pressures are exerted against the supply of com- 
modities from prisons to tax-supported agencies. “The easiest way of doing 
this is to include some special item in specifications that the prison does not or 
cannot fill. In some instances the law, being without penalties, is simply ig- 
nored.” The Survey goes further and shows that compulsory state-use must 
also build up a sales force which will anticipate the agencies’ needs and make 
their products so attractive that they will “sell themselves.” But no matter 
what efforts are made, the balance will weigh heavily in favor of private 
manufacture. 

It is the height of absurdity to teach trades to men and boys who, upon re- 
lease, cannot get the work for which the training fits them, because the labor 
unions are hosile. Such trade training should be abandoned. It may be desir- 
able to teach trade knowledge, but prison administrators should center their 
attention in teaching those who may benefit from the rudiments of plumbing, 
electrical work, painting, mechanical work, and so forth, rather than attempt 
to turn out master craftsmen. It is important to make a boy socially useful so 
that he may know how to perform several manual operations during his later 
life. Teaching trades is too expensive to continue in the light of the new eco- 
nomic order. This point of view is expressed in the Survey of Release Proce- 
dures in the following words: 


In most prisons . . . the only training policy is to teach the “habit of work” 
and to “learn by doing.” Some prison officials still cling to the theory that 
“prisoners should be taught a trade” but the more knowing realize that the 
day of “trades” is past, and with the exception of a few handcrafts what most 
prisoners need to acquire are mechanical “skills.”2° 
Included in this type of training, to which we have alluded above, would 


16 See the Survey of Release Procedures, Vol. V, “Prisons,” P- 220. 

17 See William H. Burke, “A Travesty of Justice,” Proceedings, American Prison Associa- 
tion, 1946, pp- 185-188. See also in same proceedings how Maryland has coped with the prob- 
lem, James W. Curran, “Trends in Prison Labor,” pp. 181-184. 

18 Ibid., p. 221. 

19 Ibid., p. 213. 
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be the development and stimulation of hobbies on the part of the inmates. 
This is an excellent field to unleash latent talent. Painting, modeling, and 
metalwork are only a few possibilities that might be incorporated into the 
prison program. Occupational therapy rather than trade learning should be 
the theme of the reformatory and, perhaps to a lesser extent, of the adult 
prison. 

If the state-use system can be expanded and farming can be introduced— 
and sometimes both go together in the same prison—only those who are by 
nature and temperament physically and mentally fit should be put at such 
work. The ultimate aim should be reformative. Prison agriculture has usually 
been overlooked as a vocational and rehabilitative agency, but its possibilities 
are very great. Because it has to be carried on outside prison walls, men en- 
gaged in prison agriculture have to be put mainly on their honor. The outdoor 
life improves the morale of prisoners. Instruction in scientific agriculture pro- 
vides valuable and practical vocational instruction, 


Wages for Prisoners 


The subject of wages is one of the most difficult phases of prison labor. In 
the old contract days when the “task” was anathema to the average prisoner, 
the more efficient workers could make overtime money, unless they were 
browbeaten and exploited by the prison contractor. In this manner, many 
workers had a nest egg accumulated upon release, or they were in a position 
to make some contribution to the support of their families. Today, this is well 
nigh impossible. The wage scale in most prisons is an abomination. The Sur- 
vey of Release Procedures states that wages are paid in 44 prisons; no wages 
are paid in 34 (ten prisons did not report to the inquiry). Total wages paid to 
Prisoners in 1935, as reported by 25 states, was $774,146. In Ohio, the three 
penal institutions pay prisoners from 1⁄4 cent to 5 cents an hour depending on 
the assignment. Day rates only are paid in 20 prisons—usually to all prisoners 
—varying from 4 cents to 40 cents a day. In Alabama, wages are paid only for 
Sunday and holiday work. In some prisons, a nominal wage is paid for main- 
tenance work but the rate is very meagre. In a few prisons, overtime work 
makes it possible for some of the more efficient workers to make as much as 
$20 to $25 per month. 

Here are the daily rates in a few prisons taken at random: Connecticut 
(Wethersfield), 15 cents, Kansas (Hutchinson), 4 cents, Maryland (Balti- 
more), 15 to 40 cents, Michigan (Ionia), 10 to 20, (Marquette) 5 to 25, New 
York (Sing Sing and Auburn), 5 to 30, Pennsylvania (Eastern at Philadel- 
phia and Western at Pittsburgh), 10 cents, Wisconsin (Green Bay), 5 to 35 
cents. It may be seen that in no institution can a prisoner make enough to be 
of much assistance to his family. If he is able to pay for his smoking tobacco 
and the little notion needs he may buy from the prison commissary, he is 
lucky, 

It is essential that the prisoner have a wage comparable to that of free 
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labor on the outside, providing, of course, that he does an efficient day’s work 
at productive labor. Naturally, his maintenance costs should be deducted. It 
is absurd to assume that a man’s labor becomes degraded when he enters 
prison. If he is worth five dollars a day outside the prison, he is worth that 
amount less his maintenance on the inside. When the prisoner is paid a digni- 
fied wage, he may be compelled to support his family, which now must shift 
for itself or fall back upon charity for support. It seems strange that society 
fails to give any thought whatsoever to the prisoner’s family when he is sum- 
marily locked up. His dependents are the real sufferers. It is likewise strange 
that so little research has been done concerning this group and their status. 
Wood and Waite describe one study of prisoners’ families: 


This investigation was made of the families of 210 men in the prisons of 
[Kentucky]. One third of these inmates had dependent children under 16 
years of age. All of the men had been supporting their families in whole or 
in part. Their sentences would run from two to eight years. Three-fourths of 
the married prisoners had been living with their families. In the rural sections 
of the state, from which many of the men had come, there was little chance 
of employment for the women or older children. The most important source 
of assistance to the families were relatives and friends, as outside the more 
populous counties, there were few organized social agencies that could give 
effective help.”° 


PRISON LABOR IN WARTIME 


World War II gave a marked impetus to prison industry. Due to the efforts 
of Director James V. Bennett, of the Federal Bureau of Prisons, and Maury 
Maverick, Director of the Government Division of the War Production 
Board, prisoners in both federal and state prisons were put to work extensively 
in manufacturing war goods. An organization known as Federal Prison In- 
dustries, Inc., together with the Federal Bureau of Prisons, supervises federal 
prison industry, which is described in the following section. A Prison Indus- 
tries Branch was set up within the Government Division of the War Produc- 
tion Board in December, 1941, to supervise the war production work of the 
state prisons.”* 

The prisons of the country manufactured a large volume of goods for war 
uses. The Prison Industries Branch organized a staff to survey the productive 
facilities of the state penal and correctional institutions and to get contracts 
for these institutions from the various federal procurement agencies that pur- 
chased goods for the Army, Navy, Marines, Coast Guard, and the like. The 
total production of state and federal prisons during the war amounted to 


20 Arthur E. Wood and John Barker Waite, Crime and Its Treatment. New York: American 
Book Company, 1941, p- 576- 

21 For a complete summary of state prison activity in the second World War, see H. E. 
Barnes, Prisons in Wartime, Washington, War Production Board, 1944. 
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$138,000,000 together with some $75,000,000 worth of farm products. The per- 
centage of increase of farm production was twice that of farm production for 
the country as a whole. Special progress was made in the processing and 
preservation of foods. Prison inmates cooperated heartily. with the new war 
production program. Prison morale was high. The country’s prisons repre- 
sent a vast pool of manpower as well as technical equipment that can be called 
into production on a momenť’s notice. It will be interesting to see whether the 
present defense program can be geared to this excellent asset. 

Another notable phase of progress during the war was the induction of 
prisoners and ex-prisoners into the armed forces—an important achievement 
in the light of the laws of 1833 and 1877 that barred from armed service men 
convicted of a felony. This ban was removed by the Act of July 29, 1941. The 
National Selective Service System issued regulations in January and Decem- 
ber, 1942, which permitted the induction of all ex-prisoners and prisoners who 
had not been convicted of some nine “heinous crimes.” In February, 1943; 
special institutional draft boards were created to handle the induction of pris- 
oners direct from institutions, provided they were eligible for probation or 
parole. 

It was estimated by responsible Army officials that, by the beginning of 1944, 
there were in the armed forces about 100,000 men with a criminal record 
whose achievements were as good as those of any other comparable number 
of men. But greater than the mere numbers taken in was the victory of the 
principle that men with a criminal record could fight for their country. 


THE FEDERAL SYSTEM OF PRISON INDUSTRIES 


Although the picture of prison industry in the states has been black, the 
federal system of prisons has no actual idleness. Every able-bodied federal 
prisoner works or is otherwise occupied. The federal system operates on a 
state-use basis, all products being sold to government bureaus and agencies. 
Tt is the outgrowth of very definite concepts of demands for products and 
supplies of labor in penal institutions. 

Before r919 all shops in federal prisons were operated as institutional activi- 
ties producing only those commodities that could be used in the specific insti- 
tution. During the first World War, the Post Office Department experienced 
some difficulty in securing mail bags. After a series of conferences between 
officials of the War and Navy Departments, the Post Office Department, the 
Department of Justice (which operates the federal prisons), and private 
manufacturers, it was decided that it was of public interest to establish a 
cotton duck manufacturing plant in the federal prison located at Atlanta. 
This plant was opened in 1924. Following this, a broom and brush factory 
and a shoe factory were opened at Leavenworth, and a foundry at the Chilli- 
cothe (Ohio) Reformatory. 
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Separate revolving funds for each industry were established at the time the 
industry was authorized, in which the receipts from the industries were de- 
posited and from which all expenditures were made. All products are sold to 
departments and bureaus of the federal government at current market prices. 
Prices are determined by the examination of abstracts of bids and quotations 
in local and trade papers, and by direct contact with private manufacturers. 

In May, 1930, an act was passed by Congress that called for the consolidation 
of all the working capital funds into one revolving fund and which author- 
ized the Attórney General of the United States to diversify the prison indus- 
tries in the Federal system. This act also required the several federal depart- 
ments and government institutions to purchase prison-made products which 
met their requirements and were available. Schedules of articles produced by 
the various federal prisons are filed with the General Accounting Office, and 
vouchers submitted for the purchase of like articles from private industry are 
not approved unless accompanied by a statement from the prison industries 
that such articles cannot be supplied by them. The act of 1930 provided a 
Board of Arbitration to settle any dispute as to price, quality, suitability or 
character. 

During the depression, private industry as well as union labor complained 
about the competition of prison industries, After serious consideration of all 
angles involved, a plan was worked out calling for the creation of a corporate 
body to be composed of representatives from all parties interested in the prob- 
lem of prison labor. Accordingly an act was passed by Congress in 1934 au- 
thorizing the creation of Federal Prison Industries, Inc. On December 11, 
1934, President Roosevelt issued an order that brought this corporation into 
being. Representatives of the Department of Justice, labor, agriculture, indus- 
try and retailer-consumers were appointed to this Board. 

The Board set up certain policies of far-reaching importance which affect 
the types of labor to be used and the products to be manufactured by the Fed- 
eral prisons. In brief, the policies are as follows: 

1. All able-bodied prisoners when not engaged in educational activity or 
maintenance work should be employed in constructive industry. 

2. In establishing a diversified system of prison industries the Board will 
consider the extent of the Government market only, and supply a pro rata 
proportion of that demand. However, there is to be no limitation on the pro- 
duction of goods for the various penal institutions. 

3. Each industry to be established must be practicable of operation in a 
prison and, therefore, cannot require more highly skilled labor than is ordi- 
narily available in prison. 

4. Industries hereafter established will be those requiring a maximum of 
hand labor and having a definite vocational training value. 

5. Every industry hereafter established must show reasonable prospects of 
a fair return on the investment, after deducting all overhead charges and the 
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payment of wages to prisoners of approximately ten dollars per month per 
worker. (In addition, from two to five days “industrial good time” is paid 
monthly.) 

In general, no prisoner works more than 40 hours per week. Compensation 
for accidents is also provided for. About 3,500 jobs were being filled in federal 
prisons in 1938 in the manufacture of the following commodities which fall 
under the Federal Prison Industries, Inc.: cotton duck, canvas specialties, 
shoes, brushes, clothing, metal cases and shelving, metal specialties, brooms, 
castings, wood furniture, rubber goods and laundry service. In addition, some 
3,000 prisoners are employed in: reforestation, road construction, building 
construction, farming, dairying, canning, printing, and mattress and pillow 
manufacturing. 

In scanning the figures in Table 4 on prison labor in federal prisons for 
1940, we find that of the 18,492 prisoners incarcerated in federal prisons, 
6,740 (36 per cent) were productively employed. While this figure is none too 
high, considering the excellent federal labor system, it may be pointed out 
that 8,626 (47 per cent) were engaged in prison duties, a very high rate for 
maintenance work, as the average for the states for the same year was only 
35 per cent. Many authorities estimate that no more than 25 per cent of the 
inmates should be used for this purpose. Then, too, the proportion of the 
federal prisoners sick or otherwise unavailable for prison labor was 13 per 
cent, compared with 8 per cent in all state prisons. 

But all things considered, the proportion of idle prisoners for 1940 was 
twice as high in state institutions as in the federal system, the percentages 
being 6 and 3, respectively. 

In 1942 the Federal Bureau of Prisons was able to put more prisoners to 
work manufacturing commodities important in the war production program. 
This work was stepped up tremendously. Hours of employment were in- 
creased and in some institutions two or three shifts were instituted. Shoes for 
the Army and Navy are made at Leavenworth; tents, tarpaulins, and mat- 
tresses at Atlanta; army cots at Milan, Michigan; steel shelving, metal food 
trays, and trousers for the Marines at Lewisburg, Pennsylvania. In addition, 
farm production was vastly increased in the same year. In some institutions 
vocational training programs were introduced to train the more promising 
inmates for war jobs upon release. An accredited airplane mechanics school 
was opened at the Chillicothe reformatory. 

Thus the war greatly increased the industrial activities in the federal pri- 
sons. The Federal Bureau of Prisons announced that for the 12 months ending 
June 30, 1943, the sale of articles manufactured for use by the armed services 
had increased by $5,000,000 over the value of the goods produced in the 12 
months ending June 30, 1942—an increase from about $13,000,000 to over $18,- 
000,000. This gain had to be accomplished chiefly through longer working 
hours, the average work week being between 52 and 56 hours. 
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The federal prisons are especially notable and instructive for their wage 
payment system, which is the best in the United States, although not all in- 
mates receive wages; just those productively employed. During the fiscal year 
ending June 30, 1949, the federal prisons paid wages to prisoners to the 
amount of $760,330. In addition to this, they spent $385,129 in vocational 
training. The maximum payment permitted is $50 per month, so that no fed- 
eral prisoner can make more than a private in the Army. The average annual 
pay for the last fiscal year was $221. Prisoners are paid on both the hourly 
wage and piece-work plan. In addition, all inmates receive “good time” al- 
lowance from their sentences for each day at work. 


CHAPTER XXXV 


The Release and Care of Discharged 
Prisoners 


THE DISCHARGED PRISONER AND HIS PROBLEMS 


EVER SINCE THE adoption of the prison as a mechanism of penal treatment, so- 
ciety has given lip service to reformation as the purpose of such treatment. 
Even John Howard, believer in expiation that he was, looked upon incarcera- 
tion as a preparation for a complete regeneration of the criminal through 
solitude and hard work. During the first hundred years of the penitentiary, it 
was felt by prison men that reformation could be effected only through re- 
generation or religious conversion. 

The early penitentiary, whether it was operated on the Pennsylvania plan 
or on the more brutal Auburn pattern, emphasized religion. Religious instruc- 
tion and hard work—with silence or solitude—were the devices used to 
change the willful one into an asset to society. 

It was assumed that most convicts, after serving their fixed terms, were 
ready for return to society. They were wished Godspeed by the warden or 
the chaplain, and turned out with a cheap suit of clothes and a few dollars, to 
adjust themselves in the community as best they might. The situation these 
men faced, particularly in early prison days, after many years of physical and 
mental disintegration was poignant. Helplessly they groped about the city 
which they had once called home, or gradually they hunted out their former 
pals in the old familiar haunts. It was but natural that many of them would 
go directly to the places where they had once possessed some status, the dives 
and shady tenderloins of the underworld. $ 

Anyone who has worked with prisoners or ex-convicts realizes that the 
majority of them have lost the self-esteem upon which they must rely to make 
good in a highly competitive world. Self-esteem bolsters up their confidence; 
when they lack it they are completely demoralized. The old prisons, especially 
the highly regimented, congregate institutions, crushed the individual physi- 
cally, morally, and mentally, and threw him back upon society a complete 
wreck. The modern prison does little better. 

We have gone to great lengths to show how badly the prison prepares the 
convict for normal living upon release. He comes out of even the most pro- 
gressive prison today with the brand “ex-convict” indelibly seared on his soul 
to betray him wherever he goes. 
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The Loss of Civil Rights 


It is not generally recognized that a person convicted of a serious crime 
loses certain civil rights. Some machinery must be set up by law to reinstate 
those rights. There is a great deal of confusion existing in this matter, and we 
point out only some of its more general phases. It is important to consider 
since it is a very real problem to the ex-convict. 

Some states declare that a person convicted of an infamous crime is legally 
dead. But few states invoke such a harsh form of ignominy.’ Most states, 
however, deprive the convicted man of some civil rights. The convicted felon, 
upon release, may find himself deprived of one or more of the following, de- 
pending on his residence: (1) the right to vote in all states, except Arizona, 
Michigan, New Hampshire, Pennsylvania, and Vermont; (2) the right to 
testify as a witness or serve as a juror; (3) the right to hold office in most 
states; (4) the right to make a contract; (5) the right to marry (and in 
some states conviction of a crime is grounds for a divorce by the mate); (6) 
the right to take a federal Civil Service examination, or perhaps a state 
examination.” 

The loss of civil rights by the convicted man presents one of the most con- 
fusing problems in the realm of penology. Most of this confusion is present 
in the case of probationers, but it also occurs in regard to the felon who has 
served a prison term. The state of Pennsylvania provides that serving a prison 
term has the same effect as a pardon but in all the other states civil rights may 
be restored only by executive pardon. 

It is the popular belief that all these losses of civil rights are automatically 
restored by a pardon but such is not the case. Civil rights are not restored by 
a pardon unless the state has so declared it. For example, Alabama and Ne- 
vada require that a restoration of citizenship be specifically expressed in the 
pardon (yet it must be understood that the actual loss of American citizenship 
occurs only through formal expatriation). Thus it is the loss of certain rights 
of citizenship that concerns us; not loss of citizenship. 

A high percentage of pardons today are, however, granted after expiration 
of sentence, for the sole purpose of restoring civil rights. In some states this 
Occurs automatically upon release; but as much as two years may elapse in 
some states—New Jersey, for instance. 

In North Carolina the discharged prisoner must file claim for reinstatement 
only after two years have elapsed, and notice of his petition displayed on the 
county court-house door for three months before the term of court when his 
case is to be heard. One can imagine the humiliation of such a procedure. 

Perhaps the most irksome limitation put on the ex-prisoner is that he is 
regarded as not (legally) of good moral character. In New York a physician 


1 See Survey of Release Procedures, Vol. Il, “Pardons,” p. 280. 
2 For further details, see Negley K. Teeters, “The Loss of Civil Rights and Their Reinstate- 
ment,” Prison Journal, Vol. 25, No. 3 (July 1945), pp- 77-87- 
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was unable to take up the practice of medicine upon release from prison 
because he was so regarded by the court. In New York City, applicants for 
the job of taxi-driver have been rejected on the same grounds. 

A felon on parole is not eligible to be reinstated to his civil rights until he 
has finished out his term. His civil status is the same as that of a convict in 
prison. 

Here, then, is the handicap that confronts the ex-prisoner. He finds him- 
self, not a “new man” as one might expect since he has done penance for his 
crime, but an ex-convict with all that this implies. The law is none too gen- 
erous toward him, so he finds it difficult to make good on this count alone. 


Hounded by the Police 


There are those who insist that it is not true that police hound and badger 
ex-convicts as had been traditionally believed for many years. They deny that 
the parolee or released prisoner finds it difficult to go straight because the local 
police shadow him; and that the recidivist, when he finishes his term without 
benefit of parole, cannot go straight because the police will not let him. 

Obviously, we cannot submit figures in proof, but there are enough illus- 
trations of this sort of hounding on record to convince the most skeptical that 
this is the deliberate practice of many officers of the law upon orders from 
their superiors. Some cities, in the midst of a crime wave, have passed ordi- 
nances making the registration of felons compulsory, whether they are resi- 
dents of the community or merely passing through. This type of ordinance 
registers all known felons in their neighborhood precincts so that they may be 
available for questioning in case a major crime is committed. In Philadelphia, 
where such a system is in operation, the “ex-con” must carry his registration 
card at all times. Failure to observe these requirements makes one liable to a 
fine of $100 and imprisonment in jail for 30 days. Since 1936, several cities 
(Boston and, in New Jersey, Atlantic City, Camden, and Newark) have 
adopted this form of checking ex-convicts. This registration policy is a vicious 
practice for it exposes the conscientious ex-prisoner to intimidation and per- 
haps even blackmail by insecure police officers or those who are badgered by 
their superiors to arrest someone. Such practices need not be resorted to if the 
police system is efficient. Futile manhunts that end in police demoralization 
are the usual results of this system. 


Il-Prepared for Life after Prison 


The prisoner returning to society is seriously handicapped under even the 
most favorable conditions. This is especially true in so far as obtaining work 
is concerned. 

Some years ago a realistic, if not hard-boiled writer, Christopher Rollman, 
contributed an article to Forum magazine entitled “Keep Your Convicts.”* 
As an employer of over a thousand skilled men, he said that he would never 


8 February, 1937, pp. 102-105. 


The Release and Care of Discharged Prisoners 751 


employ an ex-convict; that he owed such persons nothing; that he was not in 
business for charity; and that he would not take men into his factory who 
have been broken down by the modern penal system. Prison men did not like 
this article (it was later conjectured that the writer merely wished to develop 
a controversy). 

Of course it is true that some institutions today prepare the inmate so he 
may be able to adjust himself upon release. But most penal institutions are 
distinctly of the type described by the writer of this disconcerting article, for 
aside from the stigma of ex-con, they do not prepare inmates for employment, 
and they do spoil them for life outside. 

An interesting survey of business men was made a few years ago by the 
Randen Foundation to ascertain just how prevalent was discrimination 
against ex-convicts. The study involved 475 prospective employers in most 
areas of business. Of this number, 312 stated unequivocally that they would 
not hire an ex-convict; ror stated that they would, provided the men were 
qualified for the work. All but one of the 312 stated further that they would 
fire a man if they learned of his past after he had secured work with them. 

After discussing the problems of the released prisoner and the necessity that 
society take a calculated risk with such persons, many of the business men 
qualified their initial objections. It would seem that a program of education 
is necessary if released prisoners are to be given a chance to make good in 
American business.‘ 

We have discussed some aspects of this problem of after-prison care in 
Chapter XXIX on classification and parole planning. It is a truism in pro- 
gressive penology that no inmate should be released from prison without a 
definite plan that includes some of the conventional aspects of a complete 
adjustment, such as sponsor, job, and a supervised day-by-day program. But 
as prisons are constituted we find many inmates, who have all but won their 
parole, kept in their cells merely because they cannot find work or cannot 
meet the requirements of sponsorship. 

Prisons attempt to break this wretched impasse by negotiating with some 
welfare agency that will house, feed, and supervise such men through com- 
munity funds and permit them to pick up odd jobs or engage in manual labor. 
These measures are frankly makeshift, but we are loath to condemn any 
courageous action that takes men out of prison. Only those who are marginal 
in economic and social areas would accept such treatment since it approxi- 
mates pauperism. 


EARLY PRISONERS’ AID SOCIETIES 


In Chapter XX dealing with the origins of prisons we described the activi- 
ties of the Philadelphia Society for Alleviating the Miseries of Public Prisons. 
This society held its first meeting May 8, 1787. But prior to that date there 


*Clem Wyle, “The Employment of Released Prisoners,” Probation, N.P.P.A., October 1946 
(a reprint), 
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was another society that dedicated its activities to collecting and distributing 
food and clothing to the inmates of the city’s jails. It was known as the 
Philadelphia Society for the Relief of Distressed Prisoners. It was obliged to 
cease its humane activities in 1777 when the British marched into the city." 

But long before such concerted efforts to assist prisoners, sympathetic and 
humane persons gave aid to prisoners in jails as well as to those discharged 
from such institutions. In this section we are concerned only with the work 
of organizations in assisting the discharged prisoner. The members of the 
Philadelphia Prison Society (now known as the Pennsylvania Prison Society), 
working through their Visiting Committee, gave material assistance to men 
and women discharged from the old Walnut Street Jail. But the main func- 
tion of the organization, in its early days, was to investigate and reform 
conditions in the prisons rather than those after release. 

It was the Prison Association of New York that first definitely organized 
relief for the discharged prisoner in 1846. This organization owed its inception 
to a notice placed in a newspaper in 1844, signed by the president of the Board 
of Inspectors of Sing Sing prison and addressing “the attention of the benevo- 
lent to the destitute condition of discharged prisoners.” At a subsequent meet- 
ing of a reform group, it was proposed that an association be formed, not only 
to aid discharged prisoners, but also to “concern itself intimately and gener- 
ally with the treatment of the prisoner, regardless of the place of his deten- 
tion.” Today, under the leadership of a progressive Board and its secretary, 
E. R. Cass, it not only engages in the work for which it was founded, but 
focuses its attention on penal legislation under consideration in New York 
state. 

A wave of religious and humanitarian ardor had apparently swept the 
country in the years before the War between the States. It was characteristic 
of the times that those more fortunately endowed with the world’s goods 
looked upon the downtrodden with some degree of pity. They were quite 
charity-conscious, as can be seen from the names of their newly-organized 
charities—Home for the Indigent Poor, Association for the Improvement of 
the Poor, House of Industry, Door of Blessing, Wayfarers’ Lodge, Whosoever 
Missions, and other maudlin titles. 

In the 1890’s Mrs. Maud Ballington Booth arrived in America, under the 
auspices of the Salvation Army, and undertook prison welfare work in the 
name of evangelism. She broke with the Army in 1896 and formed the Vol- 
unteers of America, which maintained a subsidiary known as the Volunteer 
Prison League. McKelvey describes her work as follows: x 

Stirring emotional appeals were the foundation of her strength, but Mrs. 


Booth followed her first success in each prison by gathering her converts into 
permanent League units. Each member pledged to pray and read his Bible 


3 For details of this earlier society, see Negley K. Teeters, “The Philadelphia Society for the 
Relief of Distressed Prisoners,” Prison Journal, October 1944, pp. 452-460. 
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daily, to use clean language, form cheerful habits, and obey the prison rules; 
for this he was given a badge, and the League’s paper, the Volunteer Gazette, 
was sent to him weekly. Mrs. Booth undertook to answer all letters the pris- 
oners wrote to her, and Hope Halls were opened in New York, Chicago, and 
San Francisco, to which the members were invited to come for aid after their 
discharge. The League units in nine of the largest prisons numbered a total 
of 2,679 Volunteers by the turn of the century.’ 


THE WORK OF THE PRISONERS’ AID SOCIETIES TODAY 
The “Home” for Discharged Prisoners i 


In America, the movement for assistance to discharged prisoners had spread 
by the turn of the century until nearly every large city had an organization 
dedicated solely to this cause or accepting this responsibility in addition to 
other similar objectives. There were city missions of various religious denomi- 
nations purporting to help ex-convicts; Houses of Industry or Homes for 
Discharged Prisoners, whose names told both the public and ex-convicts of 
their objectives; perhaps on a slightly higher plane of endeavor, the Salvation 
Army; and finally, accredited social work agencies. 

Prison administrators, eager to get the convict out of the prison after he had 
completed his sentence, begged welfare societies to house, feed, and look after 
him with private community funds. They suggested that odd jobs be provided. 
A good example of this type of home for the discharged prisoner is well 
described by Hans Fallada in The World Outside, which tells the story of an 
ex-convict in Germany in just such an outside institution, which, in this case, 
exploited the prisoner's helplessness. It was called the “House of Peace.” 
Following a period of demoralization and frustration, the hero of the story 
finally committed a misdemeanor so that he might be returned to the prison 
where he found at least some degree of security. 

Let us look into such a Home in one of our large cities. It might be called 
a link between the prison and the community, a twilight zone where an ex- 
convict will be under such compulsions as house rules, but still is free to go 
into the city, smoke, go to the movies, take walks—in other words, do the 
little things that make him a free man. In this Home he is supplied with food, 
shelter, and the rudiments of work. Such places have shops where brooms 
and brushes are made and toys are repaired for charitable institutions, wood- 
yards where cordwood is sawed and sold, and small gardens in the rear of 
the property where the inmates may potter around, In addition to their sup- 
port they get a small wage. 

There is no case worker, no guidance, but the superintendent and his wife 
are “nice, friendly people.” The Home gets some money from the community 
chest or other sources, and has a membership of men and women who feel it 
is doing a splendid job. It was probably founded by some enterprising ex- 


ê Blake McKelvey, American Prisons. Chicago: University of Chicago Press, 1936, p. 160. 
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convict back in the 1890’s who convinced the good people of those times with 
their nineteenth-century concepts of charity, that such a project served a 
worthy need. 

The Home for Discharged Prisoners, wherever located, has a hard time 
financing itself. This is its biggest problem. The men remain no longer than 
they have to and are, as a rule, well-behaved. They find more permanent em- 
ployment or get into trouble, or move on to some other place, and others 
come in from the state prisons; so the turnover is high. Most, if not all, of 
these men are under the control of the parole board of their state or county 
and have sponsors who are nominally interested in them. 

If we cannot condemn the system mentioned here, we certainly cannot ac- 
cept it with much enthusiasm. It might be more practicable to send released 
prisoners individually to various missions than to herd them together in an 
ex-convicts’ home. Certainly, few convicts with self-respect will graciously 
accept this specious parole plan. It is a make-shift and has no place in modern 
penology. Regardless of where it sends them upon release, the state cannot 
relinquish its supervision or evade its responsibility toward these men who are 
attempting to salvage their lives. Such cases call for individual treatment, 
which can be given only by trained social case workers. 


The Development of the Professional Point of View 


Only within the past 25 years has a new emphasis been placed upon the 
problem of assisting prisoners released from a penal institution. The older 
method was milksop charity and came into disrepute because it definitely 
pauperized prisoners or relieved them of the responsibility of striking out for 
themselves. Promiscuous financial aid was the keynote. Despite such slipshod 
methods, no doubt many ex-prisoners were helped. But in the long run most 
of them were demoralized. 

The new approach to this problem is to bend every effort to stimulate the 
client to help himself. It is the thesis of this therapy that self-reliance must 
come from within in terms of one’s own potentialities, and that what he 
needs most is expert guidance. It is advisable that the inmate should be con- 
tacted within the prison long before he is released. This is not imperative, 
but the sooner the prisoner starts on a plan of readjustment the more chance 
there is it will succeed. 

The aid the ex-prisoner needs in facing his problems cannot come from 
untrained personnel such as make up most of the older type of prison aid 
societies. Their level of assistance was too simple and ineffective to go much 
beyond bare physical wants, the temporary satisfaction of hunger or a place 
to sleep. Such immediate relief in the past was all too frequently contingent 
on the individual becoming converted or at least participating in a highly 
emotionalized religious service. The pattern was much the same in every 
community. In some places relief was extended only after the individual 
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sawed up some cordwood, a feeble gesture toward earning one’s food and 
shelter. Material relief is necessary in some cases, especially when a man is 
released from prison without a plan, but it is imperative that no prisoner 
should be released without a definite and completely satisfactory plan that 
will insure against immediate physical insecurity. 


Courtesy, Pennsylvania Prison Society. 


A Social Worker Discussing a Problem With an Inmate in the Gratersford, 
Pennsylvania Prison. Note the outside cell block construction with skylight 
in the corridor. 


The Pennsylvania Prison Society has accepted the challenge of social case 
work in the strict sense of the word. All of its personnel are graduates of 
accredited social work schools so that they bring to their tasks the technique 
of social therapy. In the annual report of this organization for 1936, the fol- 
lowing statement outlines its work: 


The philosophy of “treatment” is that it operates on a level above that of the 
bare necessities of physical life. It is expresšed in terms of emotions, feelings, 
understanding, relationship, trust, etc. To be successful, it must be acceptable, 
and in a degree, satisfying to the client, The new concept pushes the old con- 
cept of temporary material relief into the background, and emphasizes the re- 
lationship content of our dealing with the clients. : 

The Society classified its cases into the following seven categories: ; 

1. Cases discharged from prison, which seek only temporary financial as- 
sistance pending employment. These cases, wherever possible, are referred to 


756 Administrative and Rehabilitative Programs 


County Relief Boards and given assistance by the Society pending the grant- 
ing of relief, Not a few of these belong to the unemployable category, ana’ so 
fall in with that group in the community as soon as their status can be es- 
tablished. 

2. Cases in which the Society accepts for a parole plan and sponsorship. 
These cases usually present themselves while the men are in prison, and re- 
quire planning for living accommodations, employment, etc.; also work with 
the families, whenever possible, to prepare them for release; and plans for 
continued contact after release. 

3. Cases which apply in prison for help with problems incidental to im- 
prisonment, or connected with relatives outside. These include matters relat- 
ing to petitions for parole or commutation of sentence, miscarriage of justice, 
plans for the future, such as special study, domestic difficulties, citizenship, 
etc.; and the bitterness and shame of imprisonment which always exists. 

4. Cases referred by prisons for original investigations concerning inmates. 

5. Cases of members of families or other relatives of prisoners who seek 
advice from the Society. Most people are unfamiliar with the law and regu- 
lations of the prisons, and hence fear them. They are restricted in their con- 
tacts with the prisoners. Members of the staff of the Society perform a valu- 
able liaison service and advise on matters, incident to crime, sentence, prison, 
punishment, etc. 

6. A number of “nuisance” cases which come to the Society intermittently 
because of previous friendly contacts. These men come chiefly for advice and 
encouragement. These include cases such as psychopaths, men who formerly 
lived by crime, and other unattached floaters who eke out a precarious exist- 
ence, but live in a constant state of anxiety and fear of the police and the law. 

7. Cases referred to the case work department of the prisons (if any) for 
co-operative work with families of inmates while they are in prison, in order to 
give the families a better understanding of the prison and its program, and so 
better prepare for the day of release. Many such cases require sponsorship and 
some follow-up after release. 


The above statement shows that there has been a great advance in attitudes 
and methods since the first attempts to aid discharged prisoners on the scale 
practiced by Louis Dwight, John Augustus, and William Mullen, who was 
identified for many years with the Philadelphia Society, to the case work 
method employed in progressive societies functioning today in the prison 
field. The scientific method of acting on the basis of factual knowledge and of 
developing case histories in order to make this possible has become accepted 
practice in social work. The case work technique that is employed in the 
fields of education, in personnel work, and wherever an understanding of 

ersonality problems is necessary, is adaptable to the treatment of adult of- 
fenders. It breaks with the trial-and-error methods of the past. In the more 
progressive prisons, the social worker is recognized by the custodial officers 
as one who performs a distinct and unique service in rehabilitating the of- 
. fender. Of course, it is assumed that the social worker knows the prison an 
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all that it stands for. It would be absurd for a case worker to attempt to assist 
a prisoner, or an ex-prisoner for that matter, without understanding the ex- 
periences the individual has passed through in terms of a prison sentence. 
The professional prison aid society has made the same place for itself in the 
community as the Family Society in the field of remedial relief, or the Chil- 
dren’s Aid Society and the Child-Guidance clinics in the analysis of juvenile 
behavior. Unfortunately, however, there are all too many of the old “hand- 
out” agencies still functioning, and too few of the trained, professional per- 
sonnel, 

There is a definite swing from the older philosophy to that which embraces 
the case work approach.’ Today, with the’ development of governmental re- 
lief as well as the United States Employment Service, prisoners released with- 
out a plan can find temporary or even permanent material relief and a job 
without applying to prison aid societies. 

The prospect of prison aid work in America is promising only in terms of 
professional technique. The job of helping the discharged prisoner cannot 
be laid at the door of small, financially starved prison agencies. Nor can it be 
solved by sympathetic business men who have attempted to carry on profita- 
ble production by providing emloyment for ex-prisoners. Even when success- 
ful, such enterprises can give employment to only a small fraction of the 
prisoners discharged from custody. And, all too frequently, these zealous re- 
formers are hoodwinked by those who exploit their good intentions. Finding 
work for ex-prisoners is a difficult task, calling for trained persons familiar 
with its many ramifications. Novices in the field often thwart the efforts of 
those who understand the intricacies of employing this class of men. Society’s 
first obligation is to refrain from demoralizing the individual by stigmatizing 
him. Its second obligation is to see that every effort is made to fit him into the 
community outside prison upon release. At best the prison aid societies can 
help only a few who have within them the potentialities of self-assistance. 
Others are in danger of becoming pauperized for life or of returning at once 
to criminal activity. 


T For recent articles dealing with the modern agencies’ services see Harold Kramer, “The 
Philosophy of Intake and Eligibility Practices,” United Prison Association, Boston, and Alan 
Bookman, “Eligibility Requirements and Intake Practices,” Pennsylvania Prison Society, Pro- 
ceedings, American Prison Association, 1948, pp. 292-306. 


k CHAPTER XXXVI 


The Suspended Sentence and Probation 


THE SUSPENDED SENTENCE 


THERE IS NOTHING new in relying on methods to reform convicted criminals 
outside prisons. Aside from an imposition of a fine, a judge may suspend the 
sentence of a person who, in his judgment, might profit from such treatment. 
In order to understand probation, an intelligent derivation of the suspended 
sentence, it is necessary only to mention the mitigating practices of courts of 
earlier times. 

Some ancient and medieval practices, whereby wrongdoers could gain 
amnesty or grace, were “benefit of clergy,” “right of sanctuary” (provided in 
cities of refuge or holy places), and later, “judicial reprieve.” On the basis of 
these venerable precedents some American courts sought sanction for sus- 
pending sentences indefinitely, but it was decided that the courts had no such 
inherent power. This paved the way for statutes expressly authorizing sus- 
pension of sentence so long as the criminal manifested good behavior.” 

There is much confusion among laymen concerning the suspended sen- 
tence and probation. The terms are often used interchangeably. A suspended 
sentence is not probation. As we shall see, probation must carry with it some 
degree of supervision. So far as the suspended sentence is concerned, judges 
are restricted by statutes in invoking it. In some states, the imposition of the 
sentence is suspended; in others, the execution of the sentence that has been 
imposed is suspended. In still other states, either the imposition or the execu- 
tion of the sentence may be suspended. While it is a moot question as to the 
desirability of one form over the other, it is in general agreement that of the 
two, the suspension of the imposition of the sentence is the more desirable. 
Richard Chappell, Chief of Probation for the Federal Courts, favors this form 
of suspended sentence as there is less stigma attached.* 

It is beginning to be realized that the suspended sentence is a vestige of a 
retributive jurisprudence and should be abolished, or at least reinterpreted in 
the light of the newer probation philosophy. Dr. Carleton Simon, criminol- 


1 For details, see Frank W. Grinnel, “The Common Law History of Probation,” J. of Crim. 
Law and Crimin., May-June 1941, pp. 15-34. 

2 For example, New Jersey (1881), New Hampshire (1889), New York (1894), and Penn- 
sylvania (1898). 

3 See his excellent article on “Federal Probation Service: Its Growth and Progress,” Federal 
Probation, October-December 1947, pp- 29-34. 
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ogist of the New York State Association of Chiefs of Police has suggested that 
we should substitute the term “suspended judgment” for the older conception 
and terminology of the suspended sentence.* 


THE BEGINNINGS OF PROBATION 


In time the suspension of sentence took on added signficance when the 
court began to place certain restrictions on this quasi-freedom granted to the 
convicted culprit. Later this trial period, under some sort of supervision, 
changed complexion and became known as probation. The term comes from 
the Latin probare, meaning to test or to prove. It is said to have been used 
first by John Augustus, who introduced the practice of friendly supervision 
in Boston as early as 1841. 

Augustus, a shoemaker, was born at Woburn, Massachusetts, in 1784. He 
moved to Boston after 1827, became a successful craftsman and spent much 
time visiting the courts. Becoming interested in the common drunks, in jail 
because they could not pay their fines, he came forward and paid the fines 
himself. By “1858 he had bailed out 1,152 men and 794 women and girls. . . . 
In addition to those bailed he had ‘helped’ over three thousand females who, 
being neglected by the world, had no sympathy or protection but what he 
volunteered to furnish.”® 

This humble man, with his strange new ideas, was constantly harassed by 
caustic criticism. To the charges of selfishness, insincerity, and greed, he 
answered: “While it saves the county and state hundreds, and I may say 
thousands of dollars, it drains my pockets instead of enriching me. To at- 
tempt to make money by bailing poor people would prove an impossibility. 
. - . The first two years of my labor (1841-1842) I received nothing from any- 
one except what I earned by my daily labor.”* 

Dr. Sheldon Glueck, in the “Introduction” to the Journal of Augustus, 
briefly describes how he worked: 


His method was to bail the offender after conviction, to utilize this favor as 
an entering wedge to the convict’s confidence and friendship, and through 
such evidence of friendliness as helping the offender to obtain a job and aid- 
ing his family in various ways, to drive the wedge home. When the defendant 
was later brought into court for sentence, Augustus would report on his prog- 
tess toward reformation, and the judge would usually fine the convict one 
cent and costs, instead of committing him to an institution.” 


4 Congressional Record, United States Senate, March 13, 1945, p. 2113. 

5 John Augustus, First Probation Officer, N.P.P.A., 1939, p. Vi. 

ê Ibid., p. vii. 

T Ibid., p. xvi. For an account of Augustus and the work of his early successors, see Donald 
W. Moreland, “John Augustus and His Successors,” Yearbook N.P.P.A., 1941, pp. 1 ff. For a 
detailed history of probation, see N. S. Timasheff, One Hundred Years of Probation. New York: 
Fordham University Press, 1941. 
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But even before Augustus we read of an informal type of probation being 
carried on in the court of Judge Peter O. Thatcher of Boston. As early as 1831 
he placed young offenders under supervision of sheriffs, constables, and other 
persons. Before Massachusetts passed a probation law, the Children’s Aid 
Society in 1863 carried on what we would term probation. Father Rufus R. 
Cook and Miss L. P. Burnham, pioneers in the work, conducted investiga- 
tions into the cases of deserving minors who were brought before the court. 

The first probation law, passed in Massachusetts in 1878, enabled the city 
of Boston to appoint Edward H. Savage, a former chief of police, for this 
new work. In 1891 a second law was passed in Massachusetts requiring the 
criminal courts to appoint officers for the extension of probation. By 1900, 
however, only the following five states recognized this new technique legally: 
Massachusetts, 1878; Missouri, 1897; Rhode Island, 1899; with New Jersey 
and Vermont following in 1900. 

But the creation of the Juvenile Court, beginning in Chicago in 1899, which 
re-emphasized the importance of the suspended sentence with adequate super- 
vision, gave great impetus to probation. In 1950 only five states did not have 
probation laws. These were: Mississippi, Nevada, New Mexico, Oklahoma 
(except in the two largest cities), and South Dakota. The problem now is to 
see that probation is extended to cover more cases and types of delinquency, 
to impress upon judges its importance, and to raise standards of probation 
services. 

Early probation methods were rather crude, but even the reports of those 
early officers showed gratifying progress. The personal work has been con- 
tinuously improved by contributions from social case work, psychology, and 
psychiatry. There is no excuse for employing untrained personnel, yet many 
of the officers in various jurisdictions of the country are both untrained and 
politically appointed. The educational work of the National Probation and 
Parole Association has set up and improved standards so that now a vast 
amount of creditable work is being accomplished at national, state, and local 
levels. It has been important to impress upon judges the necessity of extending 
the use of the probation technique. Political pressure on judges has brought 
about many serious miscarriages of justice, for dangerous criminals have 
sometimes been placed on probation. Slowly, judges are beginning to accept 
the grave responsibility that this technique demands of them, and the future 
should see its more hopeful extension. 

Despite the steady development of probation, it is not a panacea, but rather 
a method to be used only when a wise and disciplined therapy can be devel- 
oped. Charles L. Chute, former Secretary of the National Probation and 
Parole Association, makes this statement: 


A really statewide probation system, and as yet not a single state has a com- 
plete one, would mean that every court dealing with offenders would have 
both men and women trained, experienced and properly supervised to inves- 
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tigate and report to the judge before sentence, on the history and environ- 
ment of every single offender. It would mean trying out, under friendly but 
firm supervision, adapted to the individual’s needs, every individual, young 
and old, whose attitude, past history and general characteristics appear upon 
inyestigation to offer at least a fair chance of improvement and the avoiding 
of further crime.® 


Misdemeanants are not the only offenders that can fruitfully be placed on 
probation by the courts. Not the nature of the offense but the nature of the 
offender will finally (and ideally) determine where the emphasis is placed. 
For instance, the state of California uses probation in dealing with felons. 

While probation costs money, no one can effectively challenge the fact that 
imprisonment costs much more per capita than the most adequate probation. 
Figures to prove this vary in different parts of the country, but an approxima- 
tion would show some $900 a year for each person in institutions and less 
than $100 a year for each probationer. The following comparative costs have 
been gathered for several years; they were supplied by the National Probation 
and Parole Association: 


Institutional Cost of 
Maintenance Costs Probation Supervision 

United States $865.05 $ 54.75 
Idaho 547-50 125,00 
Illinois 531.00 60.00 
Massachusetts 716.50 54.40 
New Jersey 773-99 30.54 
New York 700.00 100,00 
Rhode Island 566.39 42.63 


Aside from this financial advantage in favor of probation, it is an economic 
benefit in that probationers are able to continue their work, if they have jobs. 
Despite the success of probation thus demonstrated, all too many judges still 
send men to prison on the slightest provocation. Many cases have come to the 
attention of the writers where older boys have committed offenses that have 
irritated the presiding judge to such an extent that he forgot his dignity, gave 
them a vitriolic tongue-lashing, and sent them to prison “to think it over.” 
Probation, then, is an enlightened attempt to cope with crime in some of its 
aspects. Probation is often misunderstood and underrated by the public, partly 
because it lacks the drama so characteristic of sending a man to a penal insti- 
tution. News of probation, pictures of those placed on probation or of proba- 
tion officers seldom get into the newspapers; no lurid headlines are devoted 
to them. The practice, where it is seriously administered, is characterized by 
dignity and reserve. Legally, many melodramatic crimes fall outside the 


8 Charles L. Chute, “Probation Versus Jail,” Jail Association Journal, January-February 1940, 
P5. 
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sphere of probation, thus only the more or less humdrum cases receive this 
special kind of treatment.’ 


THE PLACE OF PROBATION IN THE PENAL PROGRAM 


Former Attorney Homer S. Cummings sounded the keynote of probation 
when he said: “Probation is a method of discipline and treatment. If proba- 
tioners are carefully chosen and the supervisory work is performed with in- 
telligence and understanding, we can work miracles in rehabilitation.”’° 
Tersely, Professor Fred Haynes calls probation a type of community treat- 
ment. ... “the application of modern, scientific case work to individuals 
outside institutions.”* Mr. Irving Halpern refers to it as “planned therapy.””” 

It is to the community, then, rather than to the prison, that the convicted 
criminal must be assigned for treatment. But he is to have help: theoretically, 
he is assisted in this adjustment by a probation officer well trained in human 
behavior problems, in no sense a policeman or guard, but a helpful, well- 
integrated personality, thoroughly acquainted not only with the case but 
with the facilities the community has to offer in the struggle to recapture 
self-respect. Probation work is no mean job and calls for resourcefulness, 
patience, and tact. 

Briefly stated, here are the advantages of probation. 

(a) From the standpoint of the person on probation: 

1. It affords him another chance. It must be emphasized however, that such 
a sentimental reason cannot be advanced for probation since, in the last an- 
alysis, society's stake in the case must be given precedence rather than the 
well-being of the delinquent. But it is important to relieve the convicted per- 
son of the mental fear of being committed to prison at the outset of planning 
his probation period. Certainly, having another chance must be mentally 
healthful to the client. i 

2. It makes possible a continuation of those life habits that meet the ap- 
proval of society. Such habits include his work, meeting family obligations, 
and participating in recreational activities and any other pursuits that have 
meaning to him as a person in the community. These are valuable to the 
client and also to society. A prison sentence interrupts these most impor- 
tant values and makes it doubly difficult for them to be gathered up after the 
sentence has been served. Assuming that family loyalty exists, probation is 
sure to have a salutary effect on all members of this group. 

3. It averts the stigma of a prison sentence. The shame connected with a 
prison sentence is quite real, and frequently the innocent members of the 


9 See Henry P. Chandler, “Probation: What Can It Do and What It Takes,” Federal Proba- 
tion, March 1948, pp. 11-16. 

10 Survey of Release Procedures, Vol. IL, “Probation,” p. 471. 

11 Quoted by Justin Miller, “The Place of Probation in the Criminal Court,” Yearbook, 
N.P.P.A., 1939- 

12 “Probation is Planned Treatment,” Federal Probation, January-March 1947, pp. 38-41. 
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family must bear it in an even greater degree than the culprit. In addition, the 
family can assist in the probation plan by providing sympathy, encourage- 
ment, material aid, and, if necessary, certain well-chosen restraints. Discipline 
is necessary, and such treatment can logically come from members of the 
family if they are taken into the confidence of the probation officer. 

(b) From the standpoint of the community: 

1. It can be assumed that the community has a definite interest in well- 
adjusted individuals who are carrying on a constructive life plan. This in- 
cludes participation in an economically useful job that makes the contribution 
to community life an asset instead of a liability. Participation in family life 
also is an asset to the community. In the last analysis, the well-being of a 
community depends on how many of its constituents are leading a reasonably 
well-integrated life. This must be considered in making a choice between 
probation and prison. 

2. Financially, probation is much less expensive than institutional treat- 
ment. If the court places only five or six men on probation, instead of incarcer- 
ating them within a penal institution, the savings thus effected will compen- 
sate a well-trained supervising officer. As we mentioned above, probation at 
its best costs only a fraction of institutional treatment. Yet it is more difficult 
to get appropriations for effective probation work than for prison walls or 
custodial officers. It is discouraging to see a judge’s gavel swing down with 
“Ten years in prison,” “Five to ten years in the penitentiary,” with the judge 
apparently giving no thought to the cost to taxpayers. In the same court, pro- 
bation officers may be untrained, underpaid, and overworked. 

(c) From the standpoint of the probation officer: 

1. The supervisor in charge can resort to the use of all the community facili- 
ties for rehabilitation. This would include public asistance, governmental em- 
ployment services, the facilities of case work and group work agencies, settle- 
ment houses, and hobby classes. There is almost no limit to the sources of 
assistance. In this way, probation excels the prison at its best.’* 


THE ADMINISTRATION OF PROBATION SERVICE 


Through the years students have been giving much thought to probation 
administration. The effectiveness of probation depends largely on its adminis- 
tration. By what agency, state or local, shall such service be directed? The 
practice emerged in the local judicial unit, the municipal and county court. 
The local judge had complete control over the service; he alone could decide 
the extent to which probation methods should be used. It has been argued that 
the judge knows the prospective probationer, his limitations and potentialities 
much better than persons working through the larger unit, the state. 

On the other hand, some critics see serious danger of political pressure being 


18 Cf. Harleigh B. Trecker, “The Use of Community Agencies in Probation Work,” Federal 
Probation, October-December 1947; pp. 21-25. 
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exerted on local judges, especially where they are elected. Where judges owe 
their places on the ballot to the party organization and are obligated to many 
of the ward leaders, an offender who can muster political influence can put 
the judge in an embarrassing position. In such a situation the probation serv- 
ice becomes a cog in a political machine. 

In practice there is no well-defined line of demarcation between the local 
and state points of view but rather a mixture of both. Ralph H. Ferris, Direc- 
tor of State Probation for Michigan, enumerates four possibilities inherent in 
this administrative problem: 


1. Local administration in which the state provides by law for the use of 
probation by the criminal courts but has nothing to do with its administra- 
tion. This is exclusively local, limited to the courts and local governmental 
units. There is no state supervision of probation or probation officers, who are 
appointed by the courts they serve. Under this form there is no necessary uni- 
formity of probation procedure throughout the state, and the service tends to 
develop sporadically. It is within such a set-up that political pressure can be 
used to the fullest extent. 

2. Local administration with state advice brings to the service regularly con- 
stituted state bureaus created for the function only. Such advisory service 
may consult periodically with local probation officers without encroaching on 
the prerogatives of the local department. By such a method, local officers may 
learn of new techniques being used in various other sections of the state. 

3. Local administration with state supervision is definitely a recognition 
that probation service, however local, is a direct concern of the state. It is as- 
sumed that no local service can be unmindful of the fact that, in the last 
analysis, violators have encroached on the sovereignty of the state. Hence, it 
is argued, local probation units must submit to uniform procedures which 
only the state can adequately guarantee. This uniformity is supplied by a state 
agency empowered to supervise probation officers and to establish forms, rules, 
and procedures to apply uniformly in all probation offices throughout the state. 
Thus while probation remains a local matter, general administration of it is a 
state function. 

4. Direct state control of probation is the other extreme. In this situation 
the state recognizes local probation only by permitting the local judge to com- 
mit the delinquent to the state probation service. Officers are employed by the 
state, techniques are developed and used by state sanction. Innovations are 
from time to time injected into the service only by the centralized authority. 
The state is divided into separate units with branch offices, so that the staff 
can conveniently cover a specified area, although their home office is the state 
capital. Such a system is usually combined with the state parole service, this 
service being recognized definitely as a state function.” 


Tt is unnecessary to debate here the merits of these four systems of probation 
administration. Experts on the subject are not in complete agreement on the 


—— 


14 Ralph H. Ferris, Yearbook, N.P.P.A., 1939, P- 218 £. 
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best method. The system employed advantageously in one state may not be 
the best for another. Smaller states may well use the state control method. 
Larger states may find this system quite unsatisfactory. 

It is not necessarily true that advocates of local control are interested in this 
form only because of the possibilities it may present for political graft. Many 
sincere judges and students of probation honestly feel that probation is so 
closely integrated with community life that state control would impair its 
effectiveness. 


STANDARDS FOR PROBATION SERVICE 


The presence or absence of a well-trained and efficient staff of probation 
officers is the most important item in the probation picture. If the ultimate 
objective of probation work is, as one writer puts it, “the realignment of the 
client to his proper place in society's pattern,”*® the potential probation officer 
must understand his responsibilities. No longer can he be merely a kindly per- 
son who possesses a sympathetic understanding for the downtrodden and who 
has an insatiable urge to be helpful. Many judges have a childlike faith in 
releasing offenders, especially those of tender years, to volunteer agencies or 
individuals. One judge has great faith in members of the American Legion; 
another banks on people with “good intentions,” or executives of boys’ clubs 
or settlement houses. The late Professor Philip A. Parsons of the University . 
of Oregon had this to say about such practices: 


For many years the probation field has been dominated by an idea which 
still prevails widely. . . . It is that the probation officer should be a middle- 
aged, kindly disposed person, with an abundant fund of common sense; a 
motherly woman for the children, and a good-hearted man for the older boys 
and the adults. May we call this the “benevolent-paternal-correctional com- 
plex”? Many otherwise well-equipped juvenile courts are still suffering from 
the effect of this idea. In such courts you will find the widow of the kindly ex- 
mayor, or the widowed sister of the county judge, or the beloved pastor 
emeritus of the local church, working side by side as probation officers with 
broken-down relatives of the county committeemen or local hangers-on of the 
county court. We concede ungrudgingly the fact that some of these have been 
devoted public servants and have saved many brands from the burning. This, 
however, is not a good argument for continuing the system to the exclusion 
of a better one.?¢ 
There is no doubt that there are many such individuals and agencies in 

most communities who can be of distinctive service in this complicated field 
of probation, but most students will agree that such disposition of cases is a 


15 Edward J. Crowley, “Aiding the Adult Probationer,” Yearbook, N.P.P.A., 1936, p. 233. For 
a recent work on probation see David Dressler, Probation and Parole. New York: Columbia Uni- 
versity Press, 1951. 

16 Quoted by Mr. Charles Chute in “Successful Probation Personnel,” Proceedings, American 
Prison Association, 1936, p. 68. 
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makeshift. The Survey of Release Procedure points out with emphasis that 
“there is no satisfactory substitute for competently trained probation officers 
endowed with authority to enforce a thoroughgoing program of probation 
supervision.” 

In 1945 a committee of the Professional Council of the National Probation 
and Parole Association formulated “Standards for Selection of Probation and 
Parole Officers”. The Standards suggest as minimum educational require- 
ments: a bachelor’s degree, preferably with courses in the social sciences; one 
year of paid full-time experience under competent supervision in an approved 
social agency or related field, such as teaching, personnel work in industry, 
case work in an institution or correctional agency. As to personal qualifica- 
tions, a probation officer must possess a good character and a balanced per- 
sonality in addition to “good health, physical endurance, intellectual maturity, 
emotional stability, integrity, tact, dependability, adaptability, resourcefulness, 
sincerity, humor, ability to work with others, tolerance, patience, objectivity, 
capacity to win confidence, respect for human personality, and genuine affec- 
tion for people.”** 

While some of these requirements are, at first glance, widely separated from 
probation work, it is important to recognize that when a person is placed on 
probation, his every need must be investigated by the probation worker. All 

_ the resources of the community must be marshaled so that a program of ad- 
justment might be effected. The more familiar the worker is with the law, the 
easier it will be for him to make a reasonable contribution to the long-range 
adjustment of his client. During the past few years there has been an interest- 
ing controversy waging in professional circles as to whether the probation 
worker should be a professionally trained case worker. The important pre- 
requisite is that he be non-political and effectively trained for his exacting 
duties.” 

It is obvious that good probation work cannot be accomplished even by the 
best trained workers if case loads are too high. Many clients need more per- 
sonal guidance and attention than do others, thus an arbitrary number of 
cases can not be laid down. In some instances 50 cases may be too many for 
an officer; in others 100 cases may not be too many. In general, a satisfactory 
case load would be about 75. Yet many probation officers are carrying 200 Or 
300 cases at a time. This is unquestionably too great a responsibility if proba- 


tion is to have any meaning for the client and society.”° 


17 “Probation,” Vol. II, p. 421. 

18 Published by the National Probation and Parole Association, New York, April, 1945. 

19 See the following: Walter C. Reckless, “Training Probation and Parole Personnel,” Focus, 
NP.P.A., March 1948, p. 44 ff.; Ben Meeker, “Probation is Not Case Work,” both in Federal 
Probation, March 1948, pp- 51-57- 

20 For an analysis of probation methods in California, covering 59 counties, see “Probation 
Services in California,” prepared for the Special Crime Study Commission on Adult Corrections 
and Release Procedures, Sacramento, June 30, 1949- 
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Statutory limitations are, to a degree, placed on most courts in the selection 
of cases for probation. The offenses excepted are those traditionally repug- 
nant to society: (1) crimes of violence; (2) crimes against morals; (3) crimes 
involving the use of deadly weapons; (4) mercenary crimes; (5) crimes 
against the government, and (6) crimes carrying a certain penalty. In 13 
states there are no such limitations. 

In the last analysis, however, the question of whether or not probation shall 
be granted in a particular instance usually lies with the court. A typical pro- 
vision is that of California: “if it [the court] shall determine that there are 
circumstances in mitigation of punishment prescribed by law, or that the ends 
of justice would be subserved by granting probation to the defendant, the 
court shall have power in its discretion to place the defendant on probation.”” 

Regardless of how much discretion is extended the court by the legislature, 
it is certainly incumbent upon the judge to ascertain, so far as possible, that 
the potential probationer is reformable. This must be arrived at by careful in- 
vestigation by the probation officer by means of the pre-sentence investigation. 
Such an investigation places a grave responsibility on the officer and calls for 
objectivity as well as professional training.”* Another restriction placed on the 
court has to do with the question of guilt. In most states probation cannot be 
considered until after conviction of a specific offense. 

In a few states, on the contrary, probation may be granted prior to convic- 
tion. Since these cases are so few, it may be of interest to enumerate them. In 
Massachusetts, the Superior Court (not district or municipal courts) may 
place on probation, anyone appearing before it “charged with crime.” Rhode 
Island courts possess some power provisionally to release defendants on pro- 
bation before sentence. In Kentucky, probation is extended to any person 
charged with crime, excepting certain enumerated crimes. In one county in 
Maine, one accused of a misdemeanor may receive probation without ar- 
raignment in certain instances.”* 

Probation prior to conviction is to the distinct advantage of the accused per- 
son because he need not be stigmatized by a conviction nor lose any of his 
civil rights, which might be forfeited by conviction. But under such a prac- 
tice society has everything to lose, unless, of course, the probationer comes 
through his probation period without blemish. In such a case he becomes a 
definite asset to society and, in addition, the cost of an expensive trial has been 
avoided. But if the probation is unsuccessful, the state is at a decided disadvan- 
tage. As the Survey of Release Procedures states: “in order to mete out a just 


21 Survey of Release Procedures, Vol. Il, p. 115- 

22 [bid., p. 113. i 

28 Cf, Judge Louis E. Goodman, “The Probation Officer and the Court,” Federal Probation, 
March 1948, pp. 9-10. 

24 Ibid., p. 114. 
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punishment to the offender, there would have to be at this point a formal dec- 
laration of guilt, and if the accused should plead not guilty, the State would 
have some difficulty in securing a jury conviction after a long lapse of time 
has scattered the witnesses and caused their memory of events to grow dim.””* 

So long as society views certain acts as reprehensible despite extenuating 
circumstances or motives, looks for revenge and punishment, and insists on 
emphasizing acts rather than carefully considering the individual and his 
potentialities for rehabilitation, probation philosophy will not be extended 
very rapidly. 

So far as the length of the probationary period is concerned, it is well agreed 
among trained officials that the period should be from 18 months to two 
years.° If the prisoner is eligible for probation it is assumed that he possesses 
the capacity to adjust to community life in a reasonably short period of times 
otherwise he does not represent a good risk. If long periods of supervision 
seem necessary such a practice merely piles up a larger case load for the 
officers. Certainly a two year period under adequate supervision should serve 
the purposes for which the philosophy of probation was introduced. 

It is difficult to ascertain the number or percentage of persons placed on 
probation. There are few reliable statistics available. An official of the Na- 
tional Probation and Parole Association, in a letter to one of the authors, said: 
“There simply are no statistics on this point which are at all satisfactory.” 
Some years ago there was published by the Bureau of the Census, statistical 
data on the subject and incorporated in Judicial Criminal Statistics. These 
data were discontinued in 1946. We can, however, obtain a fair idea of the 
extent of the use of probation from this source for the year 1944. The follow- 
ing figures were secured from 24 states, covering only offenses coming before 
the various county courts: of the 36,947 defendants convicted, 11,549, Or 31:3 
per cent, were placed on probation or received a suspended sentence. There 
was great variation in this disposition of cases among the several states 
Rhode Island placed 64.8 per cent on probation; North Dakota, 13-33 and 
Montana, 16.8 per cent. New Hampshire used probation in 54.3 per cent of 
the cases; Ohio, 43.9 per cent; Minnesota, 39.7 per cent; New Jersey, 30.5 per 
cent; and Massachusetts, 26.8 per cent. The offenses in which probation was 
resorted to ranged from murder, 1, or 0.3 per cent, to stolen property, 42:7 
per cent. In cases of auto theft we find 38.3 per cent placed on probation; em- 
bezzlement and fraud, 35.3 per cent; rape, 26 per cent; and burglary, 32-3 
per cent.” 

These data do not distinguish between probation and the suspended sen- 
tence. Courts and state departments do not yet produce uniform statistics that 
can be compiled adequately, although there are some excellent individual pro- 


25 Idem. 
26 Richard Chappell, loc. cit. supra, p. 32. 
21 Judicial Criminal Statistics, 1944. Tables 4 and 8. 
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bation department reports. The data referred to above do not show anything 
about the extent of probation in the minor or juvenile courts, where the prac- 
tice is extensive but with varying standards of professional procedure. 

Interesting figures on the use of probation by the federal courts come from 
the Federal Bureau of Prisons. Of the 24,859 federal offenders sentenced dur- 
ing the year ending June 30, 1949, 9,725 or 39-1 per cent were placed on 
probation.”* The number has been increasing yearly, which shows a healthy 
sign of probation progress by the various federal judges. There are, however, 
some marked differences relative to its use by the jurists, as may be seen from 
the following table for the year 1949. 


New Hampshire ........+2-+eereeereress San TNE eo) 
Mississippi (southern district) .. SHEE RSS SS GPa ny ea a OA 
Mississippi (northern district) . ENEN coon age EH 33.6 


Michigan (eastern district) .......-+ seere . 67.8 


Michigan (western district) 32.8 
Texas (northern district) 40.5 
Texas (western district) 5:7 


We see from the above that New Hampshire placed every federal offender 
on probation (there were 24 throughout the year). We may note, also, that the 
southern district of Mississippi placed almost twice as many offenders on pro- 
bation as did the northern district; the same is true of the Michigan area. The 
western district of Texas apparently finds little use for probation, whereas 
the northern district uses it in almost half of the cases. It would be interesting 
to know just why there is such a differential in sentencing prisoners among 
federal judges, all under the Department of Justice. The federal probation 
system functions on a high level, with 308 full-time officers operating through- 
out the country. The department was created by Congress in 1925 but not 
without difficulty. The first bill calling for its creation goes back to 1915.” 
If the New Penology is to be developed, it must place a vastly increased 
emphasis on probation. Its exponents must interpret the philosophy underly- 
ing probation more clearly and institute a definite campaign of education that 
will break down the prejudice against it and explain its wider objectives. Pro- 
bation, like parole, seems to the average layman a sop thrown to the criminal 
and a slap at society. Even the average judge looks upon it as a form of leni- 
ency. Intelligent students of penal treatment realize the deep-seated prejudice 
of newspaper editors, many lawyers, and judges against probation and parole, 
One reason is that often probation does not marshal the best thought and tech- 
niques to its fulfillment. In many jurisdictions, one probation officer (often 
untrained) handles all the cases of two or three counties. In some of our 
metropolitan cities there are overworked probation officers, with too little 


28 Federal Prisons, 1949, Table 34, p. 102. The figures for 1950 are approximately the same. 
29 Richard Chappell, loc. cit. supra, p. 29. 
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preliminary training. Each is carrying a case load of hundreds of probationers. 
The checks on these cases are most elementary, such as requiring a postal card 
in the mail box on the first of each month, advising the officer whether the 
probationer is working or has been in any serious trouble. Many absurd 
stories from such central offices tell of the devices used both by probation of- 
ficers and their clients to “save the face” of probation. Evasions of the law, 
slipshod methods of checking up, and poor supervision are all too frequent. 
It is not strange, then, that the newspapers in such a section criticize proba- 
tion. Many editors do not know what real probation means, for they never 
saw it in action. f 

There are many studies on the value or the adequacy of probation that lead 
us to the conviction that the bulk of the cases placed on probation in jurisdic- 
tions with adequate and well-trained personnel make a satisfactory adjust- 
ment. The terms success and failure, when applied to the probationer’s ad- 
justment in the community, are not adequate terms. What is considered a 
failure in one jurisdiction might be turned into a success in another, depend- 
ing largely on the preparation of the community to receive the probationer 
and the amount of insight of the supervising officer. 

The Survey of Release Procedures conducted a survey of 19,256 cases of 
probationers. Of these, 11,712 (6r per cent) revealed no recorded violations 
during the probationary period, whereas 7,544 (39 per cent) showed that some 
of the terms of release had been violated. However, revocation was ordered in 
only 3,624 (19 per cent) of the cases. In other words, about two-fifths of the 
cases violated the terms of probation, but revocation occurred in less than one- 
fifth of the 19,256. Among recidivists the per cent of revocations was 32, 
whereas the first offenders amounted to only 14 per cent.*° 

Other gratifying results are as follows: Florida, revocations of probation 
from October 1941 to 1944 was 7.1 per cent; Oregon, between July 1, 1944 to 
June 30, 1946—first year, 10.2 per cent of a total of sor probations were re- 
voked, in the second year, of 548 cases, 7.3 per cent were revoked; South 
Carolina, of 4312 cases on probation, 609, or 14 per cent were revoked.” 

The experience of the Court of General Sessions in New York City, which 
deals with some of the worst criminals in the country, demonstrates that if 
care is exercised in granting probation (about 25 to 30 per cent are granted 
this disposition) go per cent are successful. Los Angeles county in 1946 placed 
52 per cent of its Superior Court cases and 69 per cent of its Inferior Court 
cases on probation and found about go per cent success.** 


30 Vol. II, “Probation,” pp. 337-342. 

81 Samples supplied the writers by the National Probation and Parole Association. For a care- 
ful study of success and failure of specific cases, see Sheldon and Eleanor Glueck, Criminal 
Careers in Retrospect. New York: Commonwealth Fund, 1943, p. 151. See also, N. S. Timasheff, 
Probation in the Sight of Criminal Statistics. New York: Declan X. McMullen Co., Inc., 1949: 

32 Stated by Austin MacCormick at the Boulder, Colorado Crime Conference, August 1949; in 
“Correctional Treatment of the Criminal,” proceedings, Boulder, 1950, p. 70. 
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Without adequate supervision, however, the only way we can know defi- 
nitely how many probationers are failing is by their rearrest for some other 
offense. Sending postcards to the probation officer serves no purpose in evalu- 
ating probation success. There will always be some failures in the best of sys- 
tems, and these present a challenge that cannot be ignored. But the many 
failures coming out of penal institutions are much more impressive than the 
probation failures. And since probation is much cheaper than incarceration, 
we can well afford to spend more money on the individuals who call for 
special techniques in the field of therapy. 


THE ATTITUDES OF JUDGES TOWARD PROBATION 


The attitudes of judges toward probation is highly important, for the co- 
operation of the bench must be enlisted in the crusade for extending proba- 
tion far beyond the confines in which it is employed today. As the Survey of 
Release Procedures points out: 


The attitude of judges in regard to release procedures is of primary impor- 
tance in the administration of parole and probation laws. A judge who is not 
in sympathy with probation as a method of treating those convicted of crime, 
or a judge who is in sympathy with the principles of probation, but hesitant to 
apply them in his jurisdiction, because of inadequate facilities, or for any other 
reason, can render a probation law practically inoperative. This is true be- 
cause in most jurisdictions, the judge, and the judge alone, has the discretion- 
ary powers of granting or denying probation.®? 


One of the tasks assumed by the Attorney General’s study was to acquire a 
sample of the attitudes held by the judges of the country toward probation. 
Trained interviewers discussed this matter with a large number of judges 
and personally observed them in court sittings. The opinions of the prosecut- 
ing attorney, parole and probation officers, and law-enforcement officers were 
solicited in order to acquire as accurate an idea as possible regarding the real 
attitude of each judge. Schedules or questionnaires were also prepared for use 
of the field workers and each item was discussed with each judge. Two hun- 
dred and seventy judges scattered throughout the country were interviewed. 
Their salaries ranged from $2,000 to $12,000, averaging about $5,000. The fol- 
lowing statement from the study is an important preliminary to the state- 
ments of attitudes: 

One of the most serious limitations of such data is that what judges say in 
an interview or in answer to a questionnaire is not necessarily a reliable index 
of their actual attitudes, of their beliefs, or of their practices. The psychologi- 
cal processes of rationalization, the existence of unrecognized prejudices and 
personal bias, the influence of political considerations, sensitiveness to any en- 
croachment upon existing power, and a lack of understanding as to modern 
criminological methods are some of the intangible factors that color what 


88 Vol. II, p. 411. 
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many judges say concerning their attitudes toward parole and probation as 
well as what they do.** 


The judges interviewed varied as to education, political affiliation, religion, 
and social vision. Many did not understand the real implications of probation, 
but still regarded it as leniency, particularly suitable for the first offender. 
This notion is most difficult to erase from the minds of the poorly informed. 
Certainly, the modern concept of probation embraces the much wider scope 
of community safety or social health. Not until this broader view is accepted 
will probation meet with success. The study alluded to reports that the judges 
interviewed recognized that the following factors influenced them in sen- 
tencing: 


Leniency Factors Number of Judges 
Immaturity of defendants ......0+seseceeeeeeeeeeeeeee eee 106 
Defendant responsible for dependents .......+++++e+eeeeeeee 71 
No record of prior criminality 68 
Defendant a woman ........++ 31 
Defendant makes “a good impression” ......+.+eeeeerereeeee 27 
Crime against property .......eseeeeeee sense reece rescence 27 
Crime committed without deliberation or premeditation ........ 22 
Underprivileged childhood .......sssseueeneersneeeeeeenes 16 
Good background ......6. esse eee e teen ene ee ee eener nee 9 
Old age of defendant o sues aor hnes ee eei eiie niie uiae Jai 8 


Although the majority of the judges took youth or immaturity into considera- 
tion when sentencing, many said “that they had begun to doubt the advisabil- 
ity of the practice, pointing out that the criminal statisics generally show the 
most vicious criminals to be very young men, many of them in their teens 
and twenties. 

Now let us look at the various factors that make for severity, as expressed 
by the same judges: 


Severity Factors Number of Judges 
Record of prior criminality ............s+esaeeee DAREI 75 
Crimes against person ....s.d..resneneree eere enepetsio ee 53 
Defendant makes unfavorable impression ...........++eeeeees 39 
Geeianiracst act S EEA a dt atte te eat Bente crete cee Sere me e kliade le 
Deliberate or premeditated offense ............e see cence eee 29 
Mature: defendanta niksa dreta topes EAEAN EA LEE 25 


Crimes against property involving violence .......+.+0+seeeees 13 


Here is the reaction of the Survey of Release Procedures regarding this table 
of severity factors: 


It is not surprising that recidivism heads the list . . . but it is rather sur- 
prising that only 75 judges admitted giving more severe sentences when the 


84 [bid., p. 412. 
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offender is a known recidivist. Of course, the highly subjective nature of the 
material on which these tables [the two listed above] are based make them of 
little value except for showing the intuitive impressions of judges: to be vital 
factors in determining the sentences which they impose upon persons con- 
victed of crime.*° 


Although this study of attitudes was made ten years ago, it would be safe to 
assume that such attitudes have changed very little. No doubt some jurists 
have modified their earlier concepts of the meaning of probation, but if we 
were to survey the nation we would find many judges and others of the legal 
profession still skeptical of the efficacy of sound probation philosophy. 


PROBATION WITH JUVENILES 


What we have already said concerning the functions of probation applies, 
in even a greater degree, to juveniles. The efficient and successful operation 
of a juvenile court is largely dependent upon a well organized staff of proba- 
tion officers. In the juvenile court, more than in any other judicial branch, the 
judge must turn to probation. The official upon whom he must rely for data 
concerning his cases must be well trained. 

The picture of probation throughout the 3,071 counties of the United 
States is not a glowing one. In 1947, for example, 1,610 counties did not have 
probation for juveniles. In many of these counties the lack of such a provision 
may be attributed to the small number of children coming before the court. 
But in other instances, it is unquestionably due to an uninformed public 
opinion, penurious fiscal policies, and to judges without social vision. One 
over-all picture shows that in 1947 there were 3,681 probation officers assigned 
to juvenile courts. Will B. Turnbladh, director of the National Probation and 
Parole Association, has stated that the present number of probation officers 
will have to be tripled if the problems of juvenile delinquency are to be ade- 
quately handled by the courts.’* 

The Juvenile Court Standards states that no probation officer should be ob- 
liged to carry more than 50 cases at one time; and that in girls’ cases, the load 
should be fewer. But because of a concept of false economy, all too prevalent 
in many countries, this ideal condition will be a long time in being realized.” 

It is generally accepted among students of probation, so far as it is applied 
to juveniles, that a majority of the cases coming before the court may be 
granted probation; also that the percentage of success is relatively high. Cer- 
tainly this is no doubt true in those jurisdictions that make something of 
probation, such as providing adequately trained personnel, small case loads, 


85 Ibid., p. 425. 

36 See Focus, N.P.P.A., September 1949, pp- 154-155- 

87 See Walter C. Reckless, “Significant Trends in the Treatment of Crime and Delinquency,” 
Federal Probation, March 1949, pp- 6-11- For further details see Teeters & Reinemann The 
Challenge of Delinquency. New York: Prentice-Hall, 1950, Chapter XI. 
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utilizing available community resources, and maintaining a conviction that 
the philosophy of probation has meaning for both child and community. 
Austin MacCormick, executive director of the Osborne Association states: 


Based on actual performance over a term of years, a good juvenile court and 
probation service, operating in a community with adequate social resources 
and utilizing them fully, can put as high as 90 per cent of its juvenile delin- 
quents on probation the first time around and 50 to 75 per cent the second or 
third time around, and get as high as 75 or 80 per cent successes.** 


As we have stated before, probation is the hope of the future in the adjust- 
ment of both adults and juveniles. Yet it cannot succeed unless judges possess 
a convincement, unless the service is adequately financed, and unless the staff 
is professionally trained and employed on a merit basis. If these requisites are 
present the public can more easily be educated to accept its philosophy. Then 
the public and the staff can work together for a day when juvenile delin- 
quency will be greatly reduced. 


CONCLUDING REMARKS 


With the gradual extension of the probation philosophy it is evident that 
the offense will be minimized and the individual considered more carefully. 
There is a healthy trend in this direction even today with the introduction 
here and there of the pre-sentence clinic. We have discussed this in Chapter 
XIII. Here let us rate it, with the Youth Correction Authority, as one of the 
most significant contributions to modern penology. The Youth Correction 
Authority emphasizes the individual youth rather than the offense he com- 
mits. In making an analysis of the background of the young offender, it is im- 
perative that the judge call upon experts to help him in sentencing the boy 
for his own good as well as for the good of society. 

One of the recommendations of the pre-sentence clinic that will loom large 
in its deliberations in the future will be probation. The judge who now finds 
himself out of sympathy with the philosophy of probation, or the one who 
still thinks of it as an opportunity to give the first offender “another chance,” 
will, with the assistance of the pre-sentence clinic, be amazed at its possibili- 
ties.” 

Regardless of the reactionary atitudes of some judges and other critics of 
probation, we are convinced that it is the only completely promising reforma- 
tive technique. We are frankly pessimistic of all the ambitious and highly 
publicized experiments carried on throughout the country within the prison. 


38 “The Community and the Correctional Process,” Focus, N.P.P.A., May 1948, p. 88. See 
also James N. York, “Evaluating the Everyday Work of a Probation Office,” ibid., September 
1948, pp- 24-29. tise P : ; 

39 For a good analysis of probation in all its aspects see J. O. Reinemann, “Principles and 
Practices of Probation,” Federal Probation, September 1950. 
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They are doomed to failure. The stories coming from such places make good 
copy, but many of the men emerging fail to make good citizens. 

We must employ adequately trained probation personnel, see that they are 
well paid, and require them to read widely in the various fields where stu- 
dents of human behavior are pioneering with new techniques and methods. 
Another practice that should be encouraged is getting together in small groups 
and discussing the many problems incidental to probation. The alert proba- 
tion officer will not retire to his own office and shut out new ideas. Staff con- 
ferences also are very important, These provide professional and intellectual 
stimulation, which is productive to both the probation officer and the pro- 
bationer as well. 


CHAPTER XXXVII 


Conditional Supervised Release and Parole 


THE NATURE OF PAROLE 


AFTER THE PENITENTIARY was adopted, those convicted of crimes and sentenced 
to prison were expected to serve out the entire fixed term of years. The penal 
codes stipulated the penalties and the judges pronounced their sentences. The 
only possibility of mitigating this fixed term was by executive clemency. Ten 
years in prison meant ten years. At the expiration of the allotted time the 
prisoner was released without any supervision except by some private inter- 
ested citizen or by a prison aid society. In the main, the discharged prisoner 
was cast adrift in society, a potential menace. 

Long prison sentences developed bitterness and hopelessness particularly 
among those who had no influential friends to intercede for them. The shrewd 
criminal, the recidivist, the professional, often succeeded in purchasing this 
release through the governor's pardon. But the poor and friendless languished 
behind bars until their sentences were fully spent. 

Before taking up the discussion of parole we might list the methods by 
which a convicted criminal may be released from prison (aside from serving 
his entire sentence), or have his sentence shortened. First, he may receive an 
outright pardon, which is an act of grace resulting in the remission of the 
legal consequence of a crime. It may be either absolute or conditional. In its 
generic sense, pardon includes all forms of clemency. Originally a governor 
was given the prerogative of issuing pardons. In recent years in all but a few 
states, he acts only on the advice of a pardoning board set up by law for the 
purpose. He may or may not be a member of such a board. Second, the pris- 
oner may be granted amnesty, which means a complete expunging of guilt. 
This is rarely given an individual but is sometimes awarded to groups of con- 
victed persons, such as conscientious objectors or other political prisoners. 

A third token of grace is a reprieve that applies only to persons about to be 
executed. Again, this is usually at the hands of a governor. 

Commutation of sentence and conditional release from prison, both dis- 
cussed below, may also be tendered the prisoner; in the former case, to miti- 
gate the sentence imposed by a judge and granted usually by a board selected 
for that purpose; and in the latter case, to shorten the fixed sentence by “good 
behavior.” All or most of these procedures are in operation in most of the 
states but the conditions surrounding them vary widely.* 


————_ 


1 For an analysis of these techniques, see the Survey of Release Procedures, Vol. 1, “Digest 
of Federal and State Laws on Release Procedures,” Washington, 1939- 
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The first parole law was enacted as early as 1837, in Massachusetts. But up 
to 1880 only three states provided for this new device. In the decade between 
1880 and 1889, nine more states provided for parole. The last state to pass such 
legislation was Mississippi, in 1944. Today all states make legal provision for 
the paroling of inmates from prisons. There are 1,174 parole officers super- 
vising some 66,000 men who have been granted this privilege.” 

Today it is axiomatic that every person sent to prison should be released— 
if at all—at some time prior to the expiration of the court’s sentence. But with 
this qualification—that he be supervised from the moment of release until he 
is either ready to conduct himself as a respectable citizen or until the final 
expiration of his sentence. Such a policy is known as parole. 

Probably no phase of penology has been so bitterly attacked or so zealously 
defended as parole. Aside from the concept of providing productive labor to 
prisoners, no other area of penology has been so misunderstood by the general 
public as is parole. 

Parole is a form of conditional release granted after a prisoner has served a 
portion of his sentence in a penal institution. But it presupposes some type of 
supervision and thus does not coincide with freedom. Parole should not be 
confused with probation or pardon. It is surprising how much confusion 
exists in discussing probation and parole; not only among those uninformed 
but among those engaged in correctional work as well. Parole always pre- 
supposes a sentence imposed by a judge and partially served in a correctional 
institution, If there is no supervision following conditional release of the 
prisoner there can be no parole. 

Unfortunately parole is too often inaccurately associated with leniency. 
There have been all too many cases in which there has been leniency in grant- 
ing parole but, from a professional point of view, sentiment should have no 
place in its dispensation. Parole, wisely administered, guarantees to the com- 
munity that the released prisoner is a potential asset because of his institutional 
experience, Parole is one of the bulwarks of a progressive penology. Until we 
find a workable substitute for imprisonment it is imperative that the parole 
technique be improyed and extended. It is necessary that we discuss it care- 
fully and show its effectiveness in present-day penology. 


COMMUTATION 


Fixed, or “time” sentences shattered any hope the criminal had of early re- 
lease and embittered him against the forces of control. In many cases this was 
justifiable, especially where justice went awry and innocent men were given 
fantastically long sentences by self-righteous and emotional judges. Our early 
penitentiaries were filled with disappointed and dangerous men awaiting the 
day of their release to wreak vengeance on society. To make matters worse, 


? Randolph Wise, in speech at Atlantic City at 43rd annual meeting of the National Proba- 
tion and Parole Association, April 25, 1950. 
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criminals with influence outside the prisons sometimes received a pardon 
from a weak but amiable governor. State executives were harassed all through 
their terms of office by pressure from politicians, ministers, well-meaning 
friends of prisoners, and influential citizens “back home.” Not infrequently 
jurors, after convicting a man for a crime, would immediately join in a peti- 
tion to the governor to pardon him. The pardoning power of the goyernor 

» became a menace. Sometimes governors found it financially advisable to re- 
lease large numbers of prisoners to cut the mounting costs of institutional in- 
carceration. It is obvious that many criminals were released who were a 
danger to society. 

These abuses, resulting from sentencing criminals to definite and fixed 
terms, made it necessary to modify the law in some manner. In 1817 New 
York state passed the good time law, empowering the “inspectors of the prison 
to reduce the sentence of any convict sentenced to imprisonment for not less 
than five years, one-fourth, upon certificate of the principal keeper and other 
satisfactory evidence, ‘that such prisoner has behaved well, and has acquired 
in the whole, the net sum of 15 dollars or more per annum.’ ”* 

With the introduction of “good time” by New York, other states passed 
similar laws. These laws were often involved and hard to interpret. The 
Tennessee law of 1836 made it the duty of the Governor “in case the conduct 
of any prisoner has been unexceptional for a whole month . . . to reduce the 
term of such prisoner not to exceed two days for each and every month he 
should so conduct himself.” Ohio provided in 1856 for a deduction of five 
days in each month during which the prisoner “shall not be guilty of violating 
any of the rules of the prison and shall labor with diligence and fidelity.” 

There were at least two early objections to “good time” laws by prison 
officials. The first was one of bookkeeping, which was certainly difficult. But 
the more serious objection was that good behavior was easily simulated by the 
more wily criminals, and that although such laws might assist the guards in 
keeping order, many deserving prisoners would be denied commutation be- 
cause of their difficulty in adjusting to the routine of the institution. It is 
axiomatic that the repeater adjusts easily to prison life and is more likely to 
be credited with good behavior. Although this good-time practice is a form of 
commutation, it should not be confused with the shortening of a sentence by 
an official body set up for that purpose. A sentence of 25 years may, for cer- 
tain reasons, be commuted by the body having such authority to ten years; 
life imprisonment may be commuted to 20 years or to some other such re- 
duced sentence. Good-time means that the sentence is shortened, not by an 
authority outside the prison, but by a definite schedule stipulated by statute. 
It is a form of conditional release. In many institutions still functioning under 
good-time laws (the federal system, for example), they are often held over 
the inmate as a threat and assist the management in maintaining some degree 


3 Survey of Release Procedures, Vol. IV, “Parole,” p. 15. 
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of obedience to the rules. In the last analysis, they are merely another form of 
institutional repression. 


ORIGINS OF PAROLE AND INDETERMINATE SENTENCE 


But good-time laws were only the beginning of the modification of definite 
sentencing. Even before these laws had become common a bolder concept had 
been suggested, the indeterminate (or indefinite) sentence. In 1832 Richard 
Whately, archbishop of Dublin, theologian, educator, and penal reformer, 
advocated the indefinite sentence in these prophetic words: 


It seems to be perfectly reasonable that those whose misconduct compels us 
to send [them] to a house of correction should not again be let loose on so- 
ciety until they shall have made some indication of amended character. In- 
stead of being sentenced, therefore, to confinement for a certain fixed period, 
they should be sentenced to earn, at a certain specified employment, such a 
sum of money as may be judged sufficient to preserve them, on their release, 
from the pressure of immediate distress; and orderly, decent, and submissive 
behavior should during the time of their being thus employed be enforced, 
under the penalty of a prolongation of their confinement.* 


Other early advocates of the indeterminate sentence were Dr. Benjamin Rush, 
the Philadelphia physician who, as early as 1787, advocated an indefinite 
sentence with release dependent upon reformation; the Scotch phrenologist, 
George Combe (1788-1858); Frederick Hill (1803-1896), one-time Inspector 
of the prisons of Scotland; and his brother, Matthew Davenport Hill (1790- 
1872), Recorder of the city of Birmingham, England. 

The supplement of the indeterminate sentence, the parole system, was most 
effectively advocated by the French publicist, Bonneville de Marsangy. As 
early as 1846 he had defined conditional liberation or parole as “a sort of 
middle term between an absolute pardon and the execution of the entire 
sentence; the right conceded to the judiciary to release provisionally, after a 
sufficient period of expiatory suffering, a convict who appears to be reformed, 
reserving the right to return him to prison, if there is against him any well- 
founded complaint.” Later, in 1864, he wrote: “Society should say to the 
prisoner: ‘Whenever you give satisfactory evidence of your genuine reforma- 
tion, you will be tested, under the operation of a ticket-of-leave [parole]; thus 
the opportunity to abridge the term of your imprisonment is placed in your 
hands,’ ”* Many of the early pleas for the indefinite sentence were intended 
to keep confined for indefinite periods those who were more hardened and 
not amenable to discipline and rehabilitation. 

Most writers agree that parole derives its origin from the ingenious pro- 


4 Ibid., p. 16. 
® Quotes from Frederick H. Wines, Punishment and Reformation, New York: Crowell, 1895, 
pp. 218-219. 
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gram which Captain Alexander Maconochie carried out in Britain’s penal 
colony on Norfolk Island in Australasia. His philosophy eventually formed 
the basis for the American Reformatory system, as we have pointed out in 
Chapter XXV.° 

Maconochie’s system, as carried out on Norfolk Island, was one in which 
preparation for a return to society was of basic import. Convicts were passed 
through various grades of servitude, without a definite sentence, each carrying 
with it an increasing degree of responsibility until that stage was reached 
where the prisoner could be released under supervision, or with certain re- 
straints. The various grades were: (1) strict imprisonment; (2) labor on 
government gangs; (3) freedom within a limited area; (4) ticket of leave 
(parole), resulting in a conditional pardon; and (5) full restoration of liberty. 
Promotion from one stage to another was based on a system of marks gained 
through labor, study, and favorable conduct. Penal discipline was achieved 
by hope rather than fear. As the Survey of Release Procedures states: “Con- 
sidered as a penological experiment, combined with the grading of prisoners 
and the mark system, [his system] was an historical innovation of great 
importance.”* 

In our earlier chapter on the philosophy of the Reformatory we pointed out 
how Maconochie’s ideas were accepted in England by Sir Joshua Jebb, direc- 
tor of British prisons in the Progressive Stages System and later by Sir 
Walter Crofton in Ireland. It was Crofton’s adaptation of the new concept to 
the Irish prisons that gave it the name of the Irish System. We also mentioned 
the pioneers, Obermaier of Bavaria, and Montesinos, of Valencia, Spain, who 
experimented with the indefinite sentence during the early 1800's. 

It was not strange then that American penologists of the day became inter- 
ested in these reforms in Europe. The modern indeterminate sentence, com- 
mutation laws and, in fact, parole itself, owe their inception to a number of 
men. 

It should also be noted that the characteristic method of sentencing children 
to the early Houses of Refuge after 1825, in this country, was the indetermi- 
nate sentence. We discussed these schools in another chapter. The boards of 
managers were permitted to release the children when it seemed expedient 
or they could keep them under their supervision until they had reached their 
maturity. All state reform schools in this country today operate under the 
indeterminate sentence. 

The first legislative action in America on the indeterminate sentence was 


6 Frederick A. Moran, however, in a provocative analysis of the origins of the parole system 
shows that “it did not develop from any specific experiment, but in an outgrowth of a number 
of independent measures, including the conditional pardon, apprenticeship by indenture, the 
transportation of criminals to ‘America and Australia, the English and Irish experiences with the 
ticket-of-leave, and the work of American prison reformers during the nineteenth century. See 
Yearbook, N.P.P.A., 1945» PP- 71-98, “The Origins of Parole.” 

1 Vol. IV, “Parole,” p. 12. 
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taken by Michigan in 1867. This was due to the efforts of Zebulon R. Brock- 
way, for 11 years superintendent of the Detroit House of Correction, after 
serving his apprenticeship under Amos Pilsbury at Wethersfield, Connecticut. 
The Detroit institution detained many prostitutes and it was because of this 
type of offender that the law was passed. It provided that prostitutes be sen- 
tenced to a maximum of three years and that the board of managers of the 
institution be empowered to release before the end of the term. Brockway, in 
1868, presented a bill to the Michigan legislature for the indeterminate sen- 
tence without any maximum or minimum, but it was defeated. 

Papers were presented in 1870 at the famous first meeting of the National 
Prison Association, at Cincinnati, by Sir Walter Crofton and Franklin B. 
Sanborn on the Irish System and by Brockway on “The Ideal of a True 
Prison Reform System,” focusing the attention of American penologists on 
the indeterminate sentence and the possibilities of parole. 

The ideas thus expounded were adopted in 1876 in the new institution at 
Elmira, New York, where the reformatory principles were worked out in 
practice. Parole was actually realized in this new setting, as prisoners, upon 
release, were continued under the jurisdiction of the prison for an additional 
six months, 

Though it is generally held that parole and the indeterminate sentence are 
a fundamental unity in principle and successful practice, their progress and 
acceptance have been more or less uneven. The parole system has made more 
rapid strides. The indeterminate sentence was not generally adopted until 
after the turn of the century. By 1900 such provisions were found in five states 
only; by 1915, 31 states had adopted such laws; at present all but nine states 
(and the federal system) have some form of the indeterminate sentence. 

There are many arguments against the strict indeterminate sentence, which 
calls for a person to be sent to prison without any stipulated sentence and 
with hope of release based exclusively on the prisoner's readiness for freedom 
in society. Many of these arguments are based merely on culture lag or 
timidity. There is a real question, however, of the constitutionality of such a 
Provision unless some definite limit is set even though that limit be for life. 
Some opposition is based on fear of usurpation of certain prerogatives hereto- 
fore vested in the courts. Many judges are unwilling to relinquish their sen- 
tencing powers, although some jurists agree that technically they are not 
trained to mete out sentences wisely. 

When the first legislation creating this type of sentence was passed, no re- 
strictions were placed on the judges’ sentencing power, although definite 
limits were placed on the maximum number of years a convicted criminal was 
obliged to serve. This situation invited some judges to fix the minimum at 
any point within a day of the maximum. A judge could sentence a man under 
the law to “nineteen years, twenty-nine days to twenty years.” The reductio 
ad absurdum of legal hocus-pocus occurs in New Jersey, where a judge may 
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sentence a man to a term of years that is both minimum and maximum— 
thus, ten years to ten years. However, many states have corrected this un- 
wholesome feature by making it mandatory for the judge to place the mini- 
mum at a point no more than one-half of the maximum; thus, five to ten 
years, ten to twenty years, although, of coursé, the minimum may be as low 
as one year. 


EXTENSION OF PAROLE IDEA IN AMERICA 


While parole and the indeterminate sentence are generally thought in- 
separable, this is not necessarily true. Where a quasi-indeterminate sentence 
is in operation, parole practice is usually integrated with the minimum-maxi- 
mum concept. But parole has been extended to county jails and county peni- 
tentiaries, where the limited indeterminate sentence has not been inaugurated. 

Although it is strictly true that there is no indeterminate sentence in the 
federal system, it is interesting to note that parole may be granted—that is, the 


prisoner becomes eligible for parole—“upon expiration of one-third of his , 


sentence,” providing such sentence exceeds one year, less good time earned. 

Parole is, in the last analysis, a conditional release. The first use of the word 
parole in this sense was in 1846 when Dr. S. G. Howe of Boston (husband of 
Julia Ward Howe) wrote to the Prison Association of New York: “I believe 
there are many [prisoners] who might be so trained as to be left upon their 
parole during the last period of their imprisonment with safety.”* 

Because the prisoner is usually eligible for parole after serving the minimum 
term, parole is often looked upon as a right rather than a privilege. The pris- 
oner feels that after the expiration of his minimum, he is entitled to parole 
and all the pressure he can exert is brought into play to effect a parole. This is 
understandable because paroles have been forthcoming in many states im- 
mediately after the minimum has been reached. 

Certainly with prison guards, tipstaves, judges, prosecuting attorneys, law- 
yers, politicians, and influential friends passing out erroneous concepts of 
parole, it is not surprising that convicted criminals and inmates of penal in- 
stitutions, as well as the public, come to accept this as fact. The friends of 
parole are confronted by these handicaps together with many more. News- 
paper editorials deprecate parole, especially when some criminal on parole is 
arrested for committing another offense. In the majority of such cases, the 
conditions under which the discharged prisoner thus arrested was released 
from prison are likely to be very lax. In fact, parole of this sort can scarcely be 
labeled as such. 

Let us look at not uncommon practices where release of this kind cannot, 
with any degree of accuracy, be called parole. First, those in which parole is 
granted merely on the basis of political influence; second, where supervision is 


8 Philip Klein, Prison Methods in New York State. New York: Columbia University Press, 
1920, p. 417- (Quoted in the Survey of Release Procedures, Vol. IV, p. 5.) 
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farcical because ‘parole officers are untrained or overworked with too large a 
case load; third, where funds are too inadequate for effective supervision; 
fourth, where slipshod methods are employed within the institution in select- 
ing parolees; fifth, where outside sponsors, where required, are not carefully 
selected by the parole board. One state spends $25 per year on the administra- 
tion of parole—which means that those who have been released (parolees) 
may send an occasional postal card to the central authorities advising them 
they are behaving themselves and working faithfully at some job. In another 
jurisdiction overworked parole officers have a case load of over 500 ex- 
prisoners, 

In fact, the parole ideal has not been attained in most states. Effective and 
efficient parole costs no more than one-third that of institutional treatment, 
but the cry of economy is always raised when attempts-are made to inaugurate 
a system of parole worthy of the name. So long as such conditions exist, parole 
will be hamstrung, and the public will question it. But despite these short- 
comings in parole administration, there are results that are gratifying to the 
most carping critic. Today parole advocates can truthfully insist that there is 
nothing wrong with parole per se but only with its administration. Parolees 
returned to prison may well be evidence of excellent supervision by the parole 
officer, for shoddy parole work will not detect violations of parole except in 
an overt criminal act. 


THE MECHANICS OF PAROLE 


Good parole practice is composed of three fundamental processes: prepara- 
tion, selection, and supervision. It is easy to write these words down on paper, 
but it is quite difficult to describe them adequately. Parole application is, in 
many states, automatic, but students of parole insist that preparation should 
begin the moment the prisoner enters the institution.’ Conscientious prepara- 
tion is essential to a well planned system of parole. Each prospective parolee 
is entitled to a thorough and honest parole plan. In institutions where trained 
personnel is employed for this specific purpose, parole ceases to be a hit-and- 
miss system and gradually develops into something of logic and value. 

Where there is a professionally trained staff of social workers, psychiatrists, 
psychologists, and others concerned with the task of understanding the pris- 
oner, preparation for parole usually begins to function immediately. Initial 
examinations and interviews are made; inmate replies are systematically 
checked through community agencies; reports from physician, director of 
prison industry, educational director, and other staff members are scrutinized 
and recorded in the individual inmate’s file—all this and more make up this 
preparation. 

The American Prison Association has compiled a Handbook dealing with 

® Walter A, Gordon, “Parole In Relation to the Classification Process,” in Focus, N.P.P.A., 
September 1948, pp. 129 ff. 
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pre-release preparation for parole consideration We append here a sample 
summary of a parole referral with all identifying data disguised: 
1. General background and present status of inmate: 

Subject is a 59 year old first termer convicted of Assault with a Deadly 
Weapon, serving a sentence of 0-10 years. Subject’s criminal behavior in 
relationship to his parole situation seems dependent upon his being prop- 
erly counseled as to his associations with women. Subject is of an ex- 
tremely jealous nature. The victim is in fear of him. 

The subject was married for the second time in 1946 and subsequently 
his wife separated from him and later divorced him. He continued to see 
her. On one Sunday afternoon while visiting her, following the divorce, 
he drew an eight inch boning knife and stabbed her. Fortunately, the wife 
did not die. . 

Subject is the second of five children. He started working when he was 
16 years old. Subject was first married at the age of 18 in Atlanta, Georgia. 
He moved from there to Texas where he worked for 3 or 4 years as a 
meat cutter. He continued his trade and moved to Santa Fe, New Mexico. 
Subject also learned the trade of baking, which he followed for approxi- 
mately ten years. 

Subject seems to have been beset by marital difficulties for a number of 
years. His first wife divorced him. He lived in a common-law union for 
a number of years and finally, in 1946, married the woman who was the 
victim of the present offense, which seems to have been an outgrowth of 
the second marital situation. 

Subject’s personality adjustment is only fair. Subject still feels himself 
to be quite mistreated and misunderstood. He also feels that perhaps he 
is the best butcher the world has ever known. 

In prison, the subject’s disciplinary report was clean. He tended to stay 
by himself. He worked hard. Feels he has learned how to get along better 
with people. 

II. Report of the institutional program: 

In prison, he attended Alcoholics Anonymous and seemed anxious to 
overcome intemperance, which he claimed got him into prison. Physically 
he is in excellent shape. Subject has taken an English course while being 
in the institution. His institutional assignment has been to the Butcher 
Shop, where he claims to be the only real butcher there. His work reports 
grade him as being very good. The subject has no hobbies and no particu- 
lar interest in outside activities. He has a Protestant background. Atten- 
dance has been intermittent. 

III. Inmate’s own plans and concern over parole: 
Please note that subject, as a condition of release, is not to go to San 


——_ 5 . 5 . 5 . A Ri 
10 Handbook on Pre-Release Preparation in Correctional Institutions, American Prison Asocia- 
tion, 1950, see PP- 24-25. 
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Fernando or visit there for any reason. He will go anywhere else in the 
state and would like to work at his trade. The subject has worked as a 
butcher and meat cutter for many years, and has an affiliation with the 
meat cutter’s union. The subject is trying to secure placement through 
the union. 

IV. A good parole prospect if carefully supervised, if employment is 

found, and if subject is able to withstand temptation to drink. 

V. Staff recommendations: 

Maximum supervision is indicated. The subject should be required to 
maintain steady employment. Suitable residence should be had and a 
program of outside interests should be mapped for him. He will need as- 
sistance in securing friends. Attendance at Alcoholics Anonymous should 
be urged. Contacts with local Protestant church should be encouraged. 

(Institutional Parole Officer.) 


It is obvious that without such summaries, carefully compiled, a parole 
board can do nothing intelligently. But, however excellent the classification 
clinic or however conscientious the summary compilation, the work of parole 
preparation will be largely nullified if there is no competent parole board to 
act on the recommendations and to carry out good parole supervision. While 
several states maintain excellent parole boards, all too many of them exercise 
a glaring apathy in appointing capable, conscientious members. Most of them 
are political in their composition. An example of this was in Alabama, where 
Governor Folsom appointed two political appointees to the three man board. 
This resulted in making parole in that state a complete farce." Many parole 
boards are composed of unpaid members and some are paid for part-time 
service. Good procedure calls for full-time, well-paid boards composed of, 
outstanding persons, highly motivated in the best interests of both society 
and the prisoner.’ 

In the states where parole has meaning, it is extremely difficult to obtain. 
On occasions, in some states, over 70 per cent of the applications are denied 
upon first application. Even after a second and often a third appearance many 
prisoners are denied parole. In the federal system over half of the applicants 
were denied parole during the year ending June 30, 1949. The Director of the 
Federal Bureau of Prisons states that of 9,374 cases reviewed by the parole 


11 For details, see Focus, N.P.P.A., May 1950, p. 83- ‘ j 

12 The number on state parole boards varies from one to twelve, with most states having a 
three man board. In Michigan the board is selected through civil service and a qualifying ex- 
amination is used in Florida and Texas. The term of service is generally six years. In Georgia 
and South Carolina the term is seven years. Appointment to office is, in the majority of states, 
by the governor with confirmation by the senate in some cases. In few states are there require- 
ments that board members be trained except, in some cases, that they belong to such professions 
as medicine or the law. By far the vast majority of parole board members come to their important 
work with little knowledge whatsoever of criminology or penology. Salaries range from ex-officio 
with no compensation to $12,000 (New York); in some cases members are paid expenses and 


a per diem fee. 
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board, 4,006 (42.7 per cent) were granted, and 5,368 (57.3 per cent) were re- 
jected. In 1947, 50.6 per cent were granted and 49.4 per cent were denied; in 
1948, 48.6 per cent were granted and 51.4 per cent were rejected. Thus it 
would seem that year by year about half of those applying for parole are 
denied.® One may well wonder if this represents a policy of the Federal 
Parole Board. 

PAROLE SELECTION 


Who should be selected for parole? The answer is: anyone who is expected 
to return to society eventually. More than 95 per cent of our convicted crimi- 
nals so return, sooner or later. Some die in prison of natural causes. A few 
make good their escape. It is axiomatic that every person sent to prison under 
laws now in operation should be released some time prior to the expiration 
of the maximum sentence. Otherwise a discharged prisoner, on the comple- 
tion of his sentence, leaves the institution without any supervision whatsoever. 
Moreover, if he has been denied parole on several applications he is either 
broken in spirit or deeply embittered against society and, in either case, is a 
social liability. 

In the federal system of prisons, admissions and discharges each year almost 
balance. For the year ending June 30, 1950, 19,466 prisoners were received 
from the courts and 18,999 were discharged.’* For all state and federal prisons 
and reformatories for the year 1949, 71,703 prisoners were received from the 
courts and 79,298 were discharged.'® (About half were paroled.) 

If approximately all prisoners are to be released through the parole pro- 


PAROLE ELIGIBILITY IN THE VARIOUS STATES AS OF 1949 
(eligibility for parole of lifers in italics; figures in parentheses refer to second petition) * 


Alabama at any time; no established law or rule in effect 

Arizona upon completion of minimum sentence less good time allowance; at expiration 
of five years (after six months) 

Arkansas upon expiration of one-third maximum sentence; at any time (after six months) 

California after one-third of minimum sentence; after seven years (after expiration of ten 
years) 

Colorado upon completion of minimum sentence less good time allowance; after ten calen- 
dar years (one calendar year) 

Connecticut upon expiration of minimum sentence; after expiration of twenty years (after 

z every ten months) 

Delaware upon completion of one-half maximum sentence; after fifteen years (every six 
months thereafter) 

Florida upon completion of six months of any sentence} six months (determined by 
parole board) 

Georgia at any time after commitment but one-third of the minimum must be served for 


consideration; seven years (annually) 


18 Figures taken from the reports of the Federal Bureau of Prisons—Federal Prisons, 1947» 
1948, 1949. In 1950, 40.4 percent were granted, 59.6 percent denied. 
14 Federal Prisons, 1950, Table 11, p. 56. 


15 Prisoners in State and Federal Prisons and Reformatories, Federal Bureau of Prisons, Pre- 


liminary report submitted June 1951, Tables 1 and 2. These data were, in the past, compiled by 
the Bureau of the Census. r 


Tako 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 


Massachusetts 


Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 


Nevada 
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upon completion of one-third minimum sentence; fen years (no limit on re- 
application) 

upon completion of minimum sentence less good time allowance; after twenty 
years (no information) 

four months prior to minimum sentence; fifteen years for murder, for others ten 
years (every two years) 

upon completion of ten months of sentence; sentence must be commuted by 
governor 

inmates under 25 years of age, at any time after commitment; others, upon com- 
pletion of minimum sentence less good time allowance; in hands of governor 
alone 

conditions vary depending on length of sentence; eight years (annually) 

upon completion of one-third maximum sentence except first offenders who are 
eligible at any time; in hands of governor alone 

upon completion of minimum sentence less good time allowance; in hands of 
governor and his executive council 

upon completion of one-third maximum sentence; after fifteen years (again and 
again) 

upon completion of two-thirds of minimum sentence; not eligible for parole but 
after fifteen years case may be reviewed but parole board has no power to re- 
lease; executive clemency only 

upon completion of minimum sentence less good time allowance; after ten years 
(no statutory provision for re-application) 

upon completion of ten months of sentence; after 24 years (no information as to 
subsequent applications) 

upon completion of one-third the maximum sentence; after ten years (at dis- 
cretion of parole board) 

eligibility immediately; however one-fifth of the maximum sentence must be 
served for consideration; after five years (annually) 

upon completion of one-half the maximum sentence; after thirteen years and 
nine months (any number thereafter) 

upon completion of minimum less good time allowance; after ten calendar years 
for murder; others, seven years one month (annually) 

upon completion of eight months of sentence; after seven years (six month in- 


tervals) 


New Hampshire upon completion of minimum sentence less good time allowance; not eligible for 


New Jersey 


New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 


Pennsylvania 


parole consideration; pardoned only through governor 

Ist offenders, minimum term; 2nd offenders, one-half maximum; 3rd offenders, 
three-fourths maximum, in all cases less good time allowance; after sixteen years, 
eight months 

upon completion of minimum sentence less good time allowance; upon expira- 
tion of six months (every six months) 

upon completion of minimum sentence less good time allowance; second degree 
lifers, after thirteen years and four months; first degree lifers only through par- 
don or commutation by governor 

upon expiration of one-fourth of the minimum; no set time 

upon expiration of minimum sentence less good time allowance; at any time after 
sentence (annually) : 
upon completion of minimum sentence less good time allowance; second degree 
lifers, after ten years; first degree lifers, after twenty years (after five years) 
after serving one-third of the maximum sentence; after fifteen years—not a sta- 
tute but merely a ruling of the parole board 

upon completing one-third of the maximum sentence; after seven years (deter- 
mined by parole board) 

inmates serving determinate sentences, anytime but usually one-half of the sen- 
tence; inmates serving “general sentences” upon recommendations of institu- 
tions; inmates serving indeterminate sentences, upon expiration of minimum 
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sentence; not eligible until pardon board has commuted his sentence (automati- 
cally each year) 

Rhode Island upon completion of one-half maximum sentence less good time allowance; after 
twenty years 

South Carolina upon completion of one-third the maximum sentence; after twelve years 
(annually) 

South Dakota (depends on age and number of convictions)—from one-fourth to three-fourths 
the maximum sentence; not eligible for parole © 


Tennessee completion of minimum sentence less good time allowance; at expiration of 
thirteen years and seven months (every six months) 
Texas upon completion of one-third of the maximum sentence; by law, only through 


executive clemency any time after conviction, but usually ten years less good 
time allowance 


Utah at any time during first year imprisonment; commutation of sentence by board 
of pardons necessary—after that, one year (at any time during first year) 

Vermont upon completion of minimum sentence less good time allowance; discretionary 
with parole board in individual cases (as often as he wishes) 

Virginia after one-fourth of sentence; nothing stipulated by law but consideration usually 


given at around ten years 

Washington after completing maximum sentence less good time allowance of one-third 
sentence; second degree lifers, after five years; first degree lifers, only through 
governor's clemency (every five years) 

West Virginia first offenders, any time after commitment; all others, after the minimum sen- 
tence; after ten years 


Wisconsin at the expiration of the minimum or in two years, whichever is less; after eleven 
years, three months (annually) 
Wyoming first offenders, less than 25 years of age, one year of date of commitment; others 


(except second offenders who are not eligible for parole) at expiration of mini- 
mum sentence; no law dealing with parole but it is discretionary with board of 
pardons (every six months approximately) 


Federal Bureau of Prisons upon expiration of one-third of maximum sentence; at expiration of 
fifteen years (upon request) 


* The above material is adapted from The Mentor, January-February 1951, pp. 9-16, 25-34 
This magazine is published by the inmates of the Massachusetts State Prison, Charlestown. The 
specific issue is devoted to surveys made concerning parole laws. The authors do not vouch for 
the accuracy of this material. 

The amount of good time deducted in permitting eligibility for parole depends upon the 
statutes in the various states. i 


cedure, it is obvious that they should be adequately selected and efficiently 
_supervised. The question is not who will be paroled but when should he be 
paroled. 

Selection for parole is generally limited by the type of indefinite sentence 
practiced in specific jurisdictions. No one can apply for parole unless he has 
spent the time required by law behind prison bars. Thus the limited indefinite 
sentence complicates the problem of parole selection considerably. The general 
practice is to permit the inmate to apply for parole upon the expiration of his 
minimum sentence or, in states permitting “good time,” at the minimum less 
the good time. A few states recognize parole eligibility at any time after com- 
mitment. In such cases this important procedure is in the hands of the parole 
or other control board (see table above). d 


ee 
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These legal requirements as to the time when parole may be granted in no 
way simplify the decision about parole. Many a prisoner is ready for parole 
long before the minimum, or one year before the minimum, or three years 
before the maximum. Much harm may be done the individual and the com- 
munity because he cannot be paroled before the legal requirements permit 
it; and a complete overhauling of the laws on parole release is sorely needed. 
The Committee on Standards and Procedures in Parole Selection of the 
National Parole Conference in 1939 recommended: “It should be possible for 
the board to give consideration to parole relatively early in the course of a 
prisoner’s sentence. Arbitrary restrictions which limit discretion to the last 
few months of a sentence often prevent the selection of the most favorable 
time for parole and provide too brief a period of supervision after release.”"* 
In its Declaration of Principles, the Conference seems to doubt that much can 
be accomplished in this field, for it says: “the sentencing and parole laws 
should endow the paroling authority with broad discretion in determining 
the time and conditions of release.”"7 It is clear that a scientific selection for 
prospective parole depends on the ultimate realization of the unlimited in- 
determinate sentence. 

Assuming that statutory limitations are no hindrance to the paroling tech- 
nique, what factors should be considered in the selection for parole? Prepara- 
tion for parole includes preparation of the prospective parolee and of the com- 
munity. Included in the community preparation should be a sponsor, a job or 
occupation that holds interest for the client, a family situation that is helpful 
and (if possible) sympathetic, a program that attempts to develop all the 
potential assets of the individual, and a small but helpful group of friends who 
are approved by the paroling authorities. To establish these prerequisites is 
no easy task, but all are essential for a successful adjustment. The ultimate 
objective of parole, then, is to establish as nearly as possible a normal adjust- 
ment of the individual. 

The potential parolee should also be briefed, while in the institution, as to 
the meaning of parole. His responsibilities should be carefully outlined. This 
is done in some states through discussions or guidance programs, or by means 
of mimeograph material. In New York State material has been compiled into 
a publication, “Institutional and Parole Problems of Inmates.” Some topics 
reviewed in these briefings are: 


1. The reasons for parole supervision 

2. The parolee’s personal responsibility for his success or failure 
3. Relationships with parole officers 

4. The most frequent causes of parole violation 

5. The nature of technical violation 


16 Proceedings, p. 114. 
17 Ibid., p. 120. 


790 Administrative and Rehabilitative Programs 


6. Economic problems, including personal budgeting, the operation of social 
security 
7. Opportunities for education and vocational training 
8. Attitudes toward employers and other employees; applications for work 
g. Adjustment to family life 
ro. Health and sex problems; the work of Alcoholics Anonymous 
11. The value of religion in every day living 
12. Legal questions, including the restoration of civil rights, etc. 
13. Enlistment in military service 
14. Mental hygiene and personality development 
15. Relationships with law enforcement officials 
16, Leisure time activities 
17. The administration of justice, purpose of courts, law enforcement agen- 
cies, penal institutions and parole officers?® 


It is generally recognized that many parole violators come to grief merely 
because they were not adequately prepared to face the free and normal so- 
ciety. Dr. Norman Fenton, chief of the Classification Bureau of the Depart- 
ment of Corrections for California, has pointed out the importance of psycho- 
logically preparing the man for release. The prison has institutionalized him; 
thus he must be de-institutionalized. Furthermore the potential parolee must 
be prepared to accept direction outside the prison from the hands of an official 
in the community. This transition is sometimes hard to make.?® 


IMPORTANCE OF TRANSITION PRE-RELEASE REGIME 


Aside from pre-release preparation of the potential parolee, alluded to above, 
there is real need for a preliminary period of semi-normalcy under institu- 
tional restraint, to serve as a transition period prior to actual departure from 
the prison. The Handbook, quoted from above, has the following to say on 
this point: 


A perplexing situation in the treatment of prison inmates occurs when men 
are under custodial supervision in the institution on one day and on the fol- 
lowing day leaves prison to comparative freedom in the community. A some- 
what similar situation would prevail were disturbed patients of a mental hos- 
pital released directly to the community because of the expiration of a period 
of commitment. . . . Prison management probably more than any other as- 
pect of public administration has been curtailed by legal restrictions or public 
opinion in the freedom of experimentation in methods of treating their 
charges. In the coming years efforts should be made by correctional workers to 
try out new devices and procedures for the rehabilitation of inmates. One fruit- 
ful area for research lies in the discovery of practical measures for helping in- 


18 Handbook on Pre-release Preparation in Correctional Institutions, p. 30. 
19 “The Psychological Preparation of Inmates for Release,” Prison World, November-December 
1949; p- 9- See also, Handbook, cit. supra., pp. 43-50. 
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mates to make the transition to family and community life after release from 
prison.”° 


Some of the devices used in various prisons may be listed: 


. Honor blocks 

Minimum custodial facilities 

. The separation center (such as at Chino, California and the Federal Peni- 
tentiary at Lewisburg, Pennsylvania) 

. Honor camps (road and forestry camps) 

. The day parole or furlough (to work during the day at home, on ranches, 
in stores or factories in the vicinity of the institution, returning at night) 

6. Community dormitories for releases 

7. Camps for released prisoners 


N H 


w 


vp 


American penology is just reaching the threshold concerning this vitally im- 
portant problem. Some other countries have been engaged in this type of 
pre-release transition for years. In Colombia, for instance, a “preparatory re- 
lease” period precedes his “conditional release” period. This may be granted 
two or three years beforehand. The candidate is given the opportunity of se- 
curing work outside the prison, returning to the prison at night. It is doubtful, 
however, that this plan would be feasible in the United States due to the social 
stigma attached to prison life. But it would be highly desirable for a situation 
to be created in which the prospective parolee could be placed in some camp 
or other place, freed from most of the prison restraints, where he could begin 
his adjustment to normal life unhampered by endless restrictions. 


SUPERVISION OF PAROLEES 


The crux of successful parole is supervision. Without intelligent, trained 
supervisors the entire system breaks down. If all prisoners who are to come 
out of prison must be released with some restraints—and that condition is 
necessary if parole treatment is to mean anything—it is important to have 
enough supervisors who understand the responsibility of supervision. 

Supervision does not mean espionage; the parole officer must not be a 
policeman. He should be a friend in need, an advisor who thoroughly under- 
stands the individual’s peculiar problems arising from his term in prison. 
Many of these problems would not get a moment’s thought from the free 
citizen. The released prisoner must make hundreds of decisions each day that 
he did not make before release. Obtaining clothing, food, shelter, recreation, 
and catching up with the loose ends of the humdrum life of the average citi- 
zen are serious, complicated tasks. 

Aside from these day-by-day ordinary activities, the parolee must bear con- 
stantly in mind the rules imposed upon him by the parole board, which have 


20 Op. cit. supra., pp. 52, 61. 
21 Ibid., pp. 57-61. 
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been carefully explained by his supervisor. Many of these are irksome, but he 
must conform. Regardless of the sympathy elicited by the parole officer, his 
success depends largely on his own initiative and ability. A hostile community, 
a suspicious neighborhood, an almost strange family and an even more strange 
group of erstwhile friends and acquaintances—all must be convinced that he 
is going straight. The successful parolee deserves credit, for he has a super- 
human task. 

According to the Survey of Release Procedures, conditions “regularly im- 
posed in one or more jurisdictions” require that the parolee must: 


Submit an'explanation for idleness. 

Abstain from the use of narcotics. 

Not carry weapons. 

Not visit or correspond with inmates of penal institutions. 

Be home by a stated hour in the evening (usually 10 o'clock), 

Promptly report the loss of employment. 

Support dependents. 

Submit to medical treatment if ordered to do so. 

Not apply for a license to hunt. 

If improperly treated by an employer, report the fact. 

Not visit places where liquor is sold or drunk. 

Avoid gambling places or pool halls. 

Attend church regularly. 

Not attend public dances. 

Save a certain percentage of his earnings. 

Waive extradition if apprehended outside the state. 

Not borrow money or valuables, or purchase on the installment plan without 
permission. 

Where possible, pay board and room in advance, and mail in receipts showing 
such payments.** 


It is no doubt possible to justify these rules in many cases, but some of them 
make a day-by-day adjustment in a normal society extremely difficult. The 
reader might well ask himself if he could possibly lead a normal life under 
such conditions. Next he should ponder the question how far such repressions 
contribute to a satisfactory adjustment in the normal life pattern. With ade- 
quately trained parole personnel, reliance upon these rules will rarely be 
necessary. Scolding by the supervisor should be as infrequent as possible, and 
shadowing should never be necessary. 

It is upon this flexibility of administering the rules of parolee behavior that 
success or failure of parolees usually depend. Many heartbreaking stories are 
told of inept parole officers, particularly of their refusal to extend concessions 
in situations where such actions would insure success instead of failure. A 


22 Op. cit., p. 212. See also, William S. Meacham, “Conditions of Probation and Parole—Do 
They Help or Hinder?” Yearbook, N.P.P.A., 1947, pp. 50-59. See also David Dressler, Probation 
and Parole. New York: Columbia University Press, 1951. 
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poorly trained parole officer or one who is harassed by too many cases may do 
the service a great deal of harm. It is needless to point out that parole officers 
should be carefully selected, have civil service rating with adequate tenure, 
be well paid, and not be burdened with too heavy a case load. Estimates differ 
as to the number of cases that can be effectively supervised by a parole officer. 
Some authorities say 50, others 75, and still others, 100. But there are limits, 
and it is all too true that in most states officers have case loads much too heavy. 

The report of the Committee on Standards and Procedures in Parole Super- 
vision of the National Parole Conference states: “The geographical area cov- 
ered, available transportation facilities, the amount of time required for pre- 
parole investigations, and the resources provided by the community to supple- 
ment the parole officer's efforts directly affect the number of cases he can 
supervise effectively. It must be assumed that no officer should have more 
than seventy-five cases, even under favorable urban conditions.” The ideal 
number, however, is 50 cases. 

But the number of parole officers and their case load is not the whole pic- 
ture. A large staff will not take care of the parole problem unless the members 
are personally fitted for such work and professionally trained. The ideal quali- 
fications include not only a degree from a college or university with training 
in sociology and psychology, but graduate work either in these fields or from 
an accredited school of social work. The tendency at this time is to expect 
candidates to have had some work in a social agency. There have been con- 
siderable differences of opinion regarding the training for correctional work. 
Some feel that conventional courses in criminology and probation work in 
college are sufficient to enter the field; others take the position that helping 
people with their problems is similar in any field, and thus a graduate course 
in a school of social work furnishes the most adequate preparation.** 

A committee of the professional council of the National Probation and 
Parole Association, consisting of leading authorities in both the fields of pro- 
bation and parole, formulated, in 1945, “Standards for Selection of Probation 
and Parole Officers.” Aside from adequate personal traits this committee sug- 
gested that persons in these fields should have a college degree with courses 
in the social sciences as well as one year’s experience under competent super- 
vision in an approved social agency or related field. It goes without saying 
that parole officers should be well paid, have good working conditions, be 
under some type of merit system, and be guaranteed some sort of tenure. 


HOW SUCCESSFUL IS PAROLE? 


There have been few recent over-all studies of success of those granted 


28 See the following articles on this subject: Walter C Reckless, “Training Probation and 
Parole Personnel,” Focus, March 1948, pp. 44-48; “Training Reconsidered” (comments on Dr. 
Reckless’ article) ibid., November 1948, pp. 180-182; and Reckless, “The Controversy About 
Training,” ibid., January 1949, pp. 23-25. 
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parole. There is a general feeling that only about 20 to 30 per cent fail to live 
up to their parole responsibilities during the period of restraint. It is quite 
true that many criminals carry through this period but, upon release, enter 
criminal activity once again. The newspapers and many of those who have 
little use for parole go to considerable length to refer to an arrested criminal 
as an ex-parolee or as a person “out on parole.” Most frequently the suspect 
has been off parole for some time—often for years. 

In making an evaluation of success or failure, we are here concerned 
whether the parolee met his obligations during the parole period, which often 
covers considerable time. Parole, as a philosophy or as a technique, cannot be 
held accountable for relapses of criminals after they have been released from 
the jurisdiction of the parole board. It would, nevertheless, be gratifying if 
there were a carry over of law-abiding behavior for the remainder of the ex- 
prisoner’s life, but this is obviously too much to expect from all who have 
served time. 

In appraising the lapses of men on parole it should be pointed out that in 
jurisdictions staffed by trained men, in which standards are high, more is ex- 
pected of the parolee. Thus if he fails to measure up he is returned to the 
institution on a technical violation. Conversely, if the parole system is Jax, 
the parolee may behave much as he wishes without fear of return. Parole 
studies must be analyzed in terms of the standards of the paroling authority 
involved. Students are familiar with the status of parole throughout the coun- 
try and are able to gauge the validity of figures submitted concerning suc- 
cess or failure of parolees. 

A parolee is not indicted merely because he violates rules laid down for his 
guidance. A good parole officer will work along with a parolee who is sin- 
cerely trying to make an adjustment. But if he finds it impossible to comply or 
willfully refuses to abide by the rules he may be labeled a failure and re- 
turned to prison. And, of course, if he commits another offense against the 
law, he is quite likely to be returned. 

Now as to some studies depicting success or failure. Professor Robert H. 
Gault found, in 1915, that 84 per cent of 38,593 parolees from 16 states were 
successful.2* W. W. Clark, in 1921, found that 72 per cent of those paroled 
from 19 institutions were successful.’ These two early studies are restricted 
only to serious violations for which paroles were subsequently revoked. In the 
famous Glueck study of 510 inmates paroled from the Concord Reformatory 
in Massachusetts, 55.3 per cent were officially known to have committed seri- 
ous violations of parole.** Studies by Professor E. W. Burgess in Illinois, and 


24 Robert H. Gault, “The Parole System as a Means of Protection,” J. of Crim. Law and 
Crimin., March 1915, p. 801. 
25 W, W. Clark, “Success Records of Prisoners and Delinquents,” J. of Delinquency, July 1921, 


Pp. 443-452. N oe H 
26 Sheldon and Eleanor Glueck, Five Hundred Criminal Careers. New York: Knopf, 193% 
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Frederick A. Moran in New York indicate that about 40 per cent of those 
paroled violated their obligations and were returned to prison.” 

An eight-year study of parolees (1928-1935) compiled by the Department of 
Justice and published in the Survey of Release Procedures, covering a total of 
90,664 adult male felons, found that only 27.5 per cent had violated prior to 
the expiration of the parole period.”* 

In a recent study of 1,409 men paroled from Pennsylvania’s prisons, made 
by the Pennsylvania Committee on Penal Affairs, it was found that 786 or 
55.8 per cent did not violate parole. Of the total number, 701 were first of- 
fenders and 708 were recidivists. Of the first offenders, 478 or 68 per cent car- 
ried through parole and a post-parole period without violating the law; of the 
recidivists, 284 or 45 per cent continued to be recidivists.” 

Austin MacCormick presents some figures from New York state where 
parole is conducted on a reasonably high level. The pre-war reports showed 
that about 65 per cent of those paroled five years before had maintained clear 
records, that about half of the remainder had been returned to institutions 
for technical violations of their parole conditions, and that the remainder, 
about 17 per cent, had been convicted of new offenses, of which only half 
were felonies. During the non-typical war years the percentage of success 
rose even higher.®° 

From the above studies we are able to give an approximation of the success 
of parole. An open and shut answer, however, is difficult to obtain. Certainly 
the glowing reports of 85 to go per cent success are at least suspect. The diver- 
sity of sentencing laws, the differences in time that prisoners must serve be- 
fore becoming eligible for parole, the wide variations in periods of parole su- 
pervision, the efficacy of that supervision, make it almost impossible to judge 
the success or failure of parole. But even the most carping critic would agree 
that it is far superior to the practice of releasing men from prison without 
supervision. 

Parole is definitely here to stay. The pin pricks of criticism should have little 
effect in nullifying the system; rather they should tend to call for a redoubling 
of effort of parole advocates to enlist the support of progressive judges and 
legislators to create scientific legislation to ensure effective parole. So long as 
we send men and women to prison we must expect them to return to society, 
and they must be returned with some degree of supervision and not dis- 

27 See Illinois Inquiry Commission Report, “The Prison System in Illinois,” Springfield, 1937, 
p. 617; Frederick A. Moran, “Parole—An Effective and Law-Enforcing Agency,” Proceedings, 
American Prison Association, 1937, p- 308. 

28 Study cited by Leon T. Stern, loc. cit. infra., p. 24. 

29 Leon T. Stern, “Twenty-One Years of Parole,” Prison World, September-October 1947, pp. 
22 ff. For a careful analysis of 225 of these parolees, see Richard S. Sterne, “Outcome of Parole 
as Related to Pre-Parole Prognosis,” Pennsylvania Committee on Penal Affairs, Philadelphia, 
October 1946. 

30 Austin H. MacCormick, “Correctional Treatment of the Criminal,” in Boulder, Colorado, 
Crime Conference, 1949. See proceedings, entitled “Crimes of Violence,” Boulder, 1950, p. 69. 
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charged without restraint. If they leave the institution without supervision, at 
the end of their maximum sentence, we would once more be shackled with 
the deadly fixed time system. 

As Randolph Wise has put it: 


In the over-all present picture we find mediocrity, inefficiency and sham. We 
shall have good parole: 

When we rid parole of venal political influences; 

When we recognize that parole, like probation, is inseparably a part of demo- 
cratic and humane judicial procedure based on individual study; 

When we realize that skill, knowledge, and experience are indispensible to 
the efficient administration of parole; 

When we realize that senseless impediments to parole granting frustrate 
rather than enhance the attainment of philosophical objectives; 

When we decide that the public should be advised properly as to the aims 
and objectives of parole; 

When we have citizens clamoring for good parole administration and for all 
the benefits to be derived therefrom; 

When we have active, dynamic lay interest and support of our parole pro- 
grams.°* 


Nor is the indeterminate sentence a panacea operating alone. It can, how- 
ever, be a potent influence in progressive penology if it is integrated with a 
meaningful prison program of treatment and a sound parole system. In those 
states where only a maximum.is pronounced by the court, with the pre-release 
prison clinic and parole board (or Adult Authority as in California) vested 
with parole selection, it can be of tremendous value in selecting those inmates 
who are ready to face a free society. But in those states where there is little or 
no integration, perhaps the definite sentence is of more value. Whaat is needed 
in any state is a thorough scrutiny of the penal code, the careful analysis of 
sentencing practices of jurists, an appraisal of the machinery of parole, and 
the insistence on an institutional program that will truly prepare the prisoner 
for the free society.*” 


PAROLE PREDICTION 


Predicting the probability of a successful adjustment on parole is, in reality, 
what every parole board or classification clinic does every time it acts on a 
parole. This prediction may be arrived at in a variety of ways: the members 
of the board can guess or give their hunches on a minimum of information 
submitted to them; they can look the candidate over and make a prediction 
based on intuition; or they can examine various types of more or less scientific 
data collected by trained observers, and thus arrive at a decision. Even then, 


81 Loc. cit. supra. 
82 For a critical appraisal of the indeterminate sentence, see Sol Rubin, “The Indeterminate 
Sentence—Success or Failure?” Focus, N.P.P.A., March 1949, pp. 47-52. 
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such a decision rests on a majority rule, or in some jurisdictions on unanimous 
verdict. Scientific parole prediction is, therefore, an attempt to inject some 
type of valid tests into the selection of prospective parolees. 

As early as 1923 suggestions were made that parolability could be predicted. 
Since that time a core of literature has been developed in this area. The work 
of E. W. Burgess, Clark Tibbitts, and Ferris Laune is pioneer in prediction. 
Tibbitts, in 1931, developed 21 factors to be considered by the examining body 
in weighing parole of a prisoner. These are: 


1. Nature of the offense. 
2. Number of associations in committing the offense for which convicted. 
3. Nationality. 
4. Parental status—including broken home. 
5. Marital status of inmate. 
6. Type of offender. 
7. Social type (viz., gangster, socially inadequate, ne’er-do-well, etc.). 
8. County from which committed. 
9. Size of community. 
10. Type of neigborhood, 
11. Resident or transient in community arrested. 
12, Statement of trial judge and prosecuting attorney with reference to recom- 
mendations for or against leniency. 
13. Whether or not commitment was on the acceptance of a lesser plea. 
14. Nature and length of sentence. 
15. Months of sentence actually served before parole. 
16. Previous criminal record. 
17. Previous work record. 
18, Punishment record at the institution. 
19. Age at time of parole. 
20. Mental age. 
21. Personality type and psychiatric prognosis.** 


On the basis of this table of factors, it is concluded that a prisoner who 
measures up unfavorably on 15 counts is definitely a poor parole risk, Con- 
versely, a prisoner who possesses less than five unfavorable counts will prob- 
ably make a fairly adequate adjustment on parole. Three slight criticisms 
have been made of the system. First, each factor is weighted equally; second, 
some of the classifications are somewhat ambiguous. For instance, what is 
meant by socially inadequate, or ne’er-do-well? But on the whole some such 
system, taking into consideration a group of categories based on the day-by- 
day activities of the inmate, together with his previous record, family life, and 
previous work record, might be of great help in predicting parolability. Cer- 
tainly, despite criticism it is an improvement over the “hit-and-miss” system 
still used in most states. 

88 Clark Tibbitts, “Success and Failure on Parole Can Be Predicted,” J. of Crim. Law and 
Crimin., May, 1931. 
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Other studies have since been made by the Gluecks of Massachusetts, Pro- 
fessor George Vold of Minnesota, and Dr. Barkev S. Sanders, formerly of the 
Federal Bureau of Prisons. These students of parole prediction have doubtless 
developed an elaborate technique that shows promising results and that may 
or may not be eventually accepted by parole boards. At present, the odds are 
not in favor of their prediction-scales being accepted, partly due to their con- 
fusing categories and even more involved statistical language, and partly to 
cultural lag that is ever present in the field of penology. At present, however, 
parole prediction schemata are being used to a limited extent in Illinois and 
Wisconsin.** 

So long as we have no clearcut indefinite sentence laws, men will be re- 
leased from prison regardless of prediction charts. The logical question then 
is, shall they be released some time prior to the completion of their maximum 
sentence, under rigid supervision and regardless of the results of prediction 
charts, or shall they be kept in prison and finally released at the expiration of 
their maximum sentence without supervision? No doubt some sort of pre- 
diction tables may be of value in attempting to ascertain when a man is ripe 
for parole, but there is some danger of losing sight of the man as a living per- 
sonality, when we spend our time working out tables made up of qualities 
we believe he does or does not possess at a certain time during his imprison- 
ment.** 


CONCLUSIONS CONCERNING PAROLE 


We have stressed in this chapter the contention that parole is not leniency 
or clemency. It is simply good insurance for society. This, we have pointed 
out, is based on the fact that the longer a man is in prison, the more difficult it 
will be for him to adjust to the freedom he must eventually meet when un- 
conditionally released from his court sentence. Parole merely transfers the 
convict from the restraints of prison to the community where he is confronted 
with another restraint, that of supervision. 

We have contended throughout this book that today’s prison is the poorest 
place we could possibly provide for reformation or rehabilitation. Since we 
have it with us, the quicker we can get a man released from it, the better. 
Adequate safeguards, however, must be set up through a rational parole plan. 
We again emphasize the point that few parole systems envisage thorough- 
going parole planning. 

The one thing that prison authorities can contribute most effectively to the 


34 For a review of the various studies of parole prediction, see Robert M. Allen, “A Review of 
Parole Prediction Literature,” J. of Crim. Law and Crimin., January-February, 1942, pp. 548-554 
For a critique of the studies on parole prediction, see Lloyd E. Ohlin and Dudley Duncan, “The 
Efficiency of Prediction in Criminology,” American Journal of Sociology, March 1949, pp. 441751- 
‘Also Ohlin, Selection for Parole. New York: Russell Sage Foundation, 1951. 

35 See Alfred C. Schnur, “Prediction in Probation and Parole,” Proceedings, American Prison 
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improvement of the parole system is to discover the exact psychological mo- 
men when a man should be admitted to parole. When he exhibits those char- 
acteristics and behavior patterns that indicate his sincere interest in going 
straight, and when his community assets are adequately mobilized for his re- 
ception, he should at once have parole privileges. To keep him longer breeds 
bitterness and may destroy all real desire to reform. It may be seen from this 
recommendation that the indeterminate sentence must be expanded and made 
available for the release of the inmate when he is psychologically ready. 

A progressive parole board will certainly scrutinze carefully the man’s in- 
stitutional record and give serious consideration to the recommendations of 
the prison officials—men who know the inmate best. Unfortunately, all too 
many paroling authorities give little thought to this record but weigh rather 
the previous criminal record and type of crime committed. Certain types of 
conventional offenses, fitting into the parole board’s prejudices, unfortunately 
carry more weight than the actual potentiality for satisfactory community ad- 
justment. 

The advantage of setting up objective criteria for parole eligibility is that 
they may be examined by interested parties and minimize pure caprice or 
prejudice in granting parole. The prison, then, would function as a proving- 
ground for the prospective parolee. The old-style prison does not serve such a 
function, but in many of the states and in the federal system, the prison au- 
thorities should be able to endorse or reject applicants. When classification 
clinics are properly manned and installed in prisons, they should be given au- 
thority to grant parole. The parole boards should have complete authority 
over the supervision of parolees and power to return them to the institution 
for parole violation. Only the classification clinic can have the long personal 
contact and full knowledge to determine when an inmate is fit to be paroled. 

An all-out indeterminate sentence law would further permit the courts to 
send those who are reasonably hopeless to an institution for life, or until the 
time when, by the aging process (maturation), their release would do no 
harm to society. But, as we have insisted elsewhere, such places of permanent 
segregation should not be places of punishment, but of safe keeping. 


CHAPTER XXXVIII 


Youth and Adult Authorities 


BREAK WITH THE PAST 


DESPITE THE cuLTURE lag that exists in the field of penal treatment, there is 
occasionally some radical new idea promulgated and, after considerable re- 
sistance, put into effect. During the past quarter century we found the classifi- 
cation clinic incorporated into the sterile prison regime. Today this profes- 
sional technique has passed the experimental stage and may be found in all 
but the most backward institutions. 

In such a manner we now find the Youth Authority and the Adult Author- 
ity making a strong bid for recognition. Thus far the state of California has 
pioneered the way in these new techniques. The Youth Authority has spread 
to a few other states but up to now California alone has explored the possibili- 
ties inherent in the new concept of adult treatment. We shall first discuss the 
historical development of the Youth Authority and then discuss the Adult 
Authority as it is practiced in California. 

Leaders in the study and treatment of delinquency, alarmed by the serious 
increase of crimes committed by older boys between the ages of 16 and 22, by 
the muddling-through processes of our criminal and juvenile courts, and by 
the signal failure of our reform schools, began to take practical action as early 
as 1940. It was in May 1940 that the American Law Institute, an organization 
of outstanding lawyers and professors of criminology and criminal law, 
adopted an ambitious program submitted, after a long period of careful 
study, by a committee especially selected for the purpose. It called for a 
Youth-Correction Authority, set up in each state by the legislature to handle 
delinquents in the age group mentioned above. Before outlining the provi- 
sions of the model act, it is of some moment to review the incidental events 
that brought such a proposal to fruition. 

In an earlier chapter we mentioned the work Youth In the Toils, the result 
of a year’s study of the shocking handling of young offenders by the judicial 
machinery of New York City. The two authors were given this assignment 
by the Delinquency Committee of the Boys’ Bureau, a non-sectarian agency 
caring for homeless and unattached boys between the ages of 16 and 21. The 
s reached by the writers were sensational at the time of the book’s 
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side the correctional field. The authors recommended the establishment of a 
new court, to be known as the Delinquent Minor Court, so organized as to 
provide for the exercise of two separate functions: (a) a judicial function. of 
determining guilt or innocence and (b) a dispositional function of determin- 
ing the form of treatment to be imposed through a diagnostic panel composed 
of experts having complete control of the offender until formally discharged 
from its supervision, or until an order for indefinite segregation would be 
made by it following a decision that rehabilitation was not attainable.” 

The recommendations proposed by Harrison and Grant, in addition to their 
clinical findings as described in a glaring chapter entitled “Grist Of the Mill,” 
showing the vicious techniques used in handling young offenders, aroused 
the interest and deep concern of members of the American Law Institute. It 
was then that this distinguished body of authorities in the law, with the aid of 
funds donated by John D. Rockefeller, Jr., appointed John Barker Waite, pro- 
fessor of law at the University of Michigan, chairman of a committee to un- 
dertake the task of drafting the proposal that culminated in the Youth Cor- 
rection Authority Act, published in 1940. 

Dr. William Healy, noted authority on delinquency and a member of the 
committee, outlined the provisions of the proposal, as follows: 


1. That an independent agency of the state government be created with 
statewide jurisdiction, the function of which shall be to provide and administer 
corrective and preventive treatment for persons committed to it. 

2. That whenever in any criminal proceeding in a court of the state, other 
than a juvenile court, a person between the ages of sixteen and twenty-one has 
been adjudged guilty of a violation of the law, unless he is merely fined or 
sentence is suspended or he has committed a capital offense, he shall be forth- 
with committed to the Youth-Correction Authority. 


One of the outstanding characteristics of the act is that the proposed Au- 
thority is not only empowered to make use of law enforcement, detention, 
probation, parole, medical, educational, correctional, segregative, and other 
existing facilities, institutions, and agencies but is also empowered when ne- 
cessary, and when funds are available, to create and operate places for deten- 
tion, prior to examination and study as well as places of confinement, hospi- 
tals, and other facilities, for the expeditious treatment of offenders coming 
under its jurisdiction. i 

Although the draftsmen of the model act described it as neither a radical 
departure from existing law nor even basically novel, it did arouse some op- 
position, particularly from a few jurists who saw some curtailment of their 


? Ibid., p. 131. | bil 
3 The American Law Institute, Philadelphia, 1940. For details concerning the initial work on 
the Youth Correction Authority Act, see John Barker Waite’s remarks at the Boulder, Colorado 
Crime Conference in the proceedings entitled “Crimes of Violence,” Boulder, Colorado, June 
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sentencing power.* A cogent answer to the critics came from the late Joseph 
N. Ulman, Baltimore jurist, who was a strong supporter of the new measure. 
He stated: 

The very best judge assisted by the most enlightened staff of investigators 
gets, at the most, a static picture of the criminal as he is on the day of his con- 
viction. From that day forward he is bound to change, for the better or for 
the worse, as all other men change. The Correction Authority is implemented 
to deal with him continuously as that process of change goes on. It will get a 
moving picture of him, not just a photograph. It can vary its treatment, can 
determine how long treatment shall continue, not on the basis of a courtroom 
impression and a guess, but on the basis of dynamic experience. We judges 
ought to be able to accept that difference without loss of face." 


Bills were introduced in several states during 1941 but, largely due to the 
impact of World War II, they were actually passed only in California. Since 
that date four additional states have passed legislation setting up such Authori- 
ties. These are Minnesota and Wisconsin, in 1947, Massachusetts, in 1948, and 
Texas in 1949. In Texas the plan is known as a “Youth Service Board.” In 
September 1950 a Federal Youth Corrections Act was passed and signed by 
the president. 


THE YOUTH AUTHORITY IN ACTION IN CALIFORNIA 


California, true to its pioneering spirit, adopted the Youth Correction Au- 
thority in June 1941. The state had been stirred to its depths by scandals un- 
earthed at the reform school for boys at Whittier in 1940 which had been 
thoroughly investigated by the Lindsey Committee. Although the original 
Act drew heavily upon the model Act of the American Law Institute, there 
were a number of important differences. One of these was the provision al- 
lowing the Authority to accept both boys and girls from the juvenile courts 
(while the model act limited the Authority’s function to youth above juvenile 
court age). Another deviation was the extension of the upper limit from 21 to 
23 years of age (later changed to 21, using the time of apprehension as the 
decisive age). Unlike the model Act, the California law left the power to 
grant probation with the courts. The name of the Authority was changed in 
1943 to “Youth Authority. ”* 

The California Youth Authority is headed by a board of three members ap- 
pointed by the governor. It should be stated here that Governor Earl Warren, 
since his election in 1943, accepted the proposal as well as the Adult Authority 


4 See George W. Smyth, “Analyzing the Y.C.A. Act,” Yearbook, N.P.P.A., 1941, pp- 241-246. 
Also, Joseph P. Murphy, “The Y.C.A. Act—Is It Practical and Necessary?” ibid., pp. 246-259- 

5 “The Youth Correction Authority Act,” ibid., supra, pp. 227-240. (quote on pp. 235-236). 

6 For a further discussion of the California Youth Authority, see John R. Ellingston, Protecting 
Our Children from Criminal Careers. New York: Prentice-Hall, 1948. Mr. Ellingston is special 
consultant for the American Law Institute. 


Youth and Adult Authorities 803 


enthusiastically. A unique feature of the composition of the board members is 
that two of the three members are chosen from a list of nominations prepared 
by a panel consisting of the presidents of interested organizations, such as the 
Bar and Medical Associations of the state, the California Conference of Social 
Work, the California Prison Association, the Probation and Parole Officers’ 
Association, and the Teachers’ Association. 

During the first 15 months the newly created Youth Authority accom- 
plished the following, according to John M. Ellingston: set up a skeleton or- 
ganization, gathered data from all criminal courts on the number and dispo- 
sition of young offenders so as to estimate the probable case load, organized 
an experimental reception and diagnostic center, carried on an educational 
campaign throughout the state, and took over the administration of the 
state’s three correctional schools (Fred C. Nelles School at Whittier, Preston 
School of Industry, at Ione, and the Ventura School for Girls). Prior to 1941, 
when the Authority was passed into law, scandals involving the suicide of 
two boys at the Whittier school had enveloped that institution and the status 
of treament at Preston was at a very low ebb. Although the Authority im- 
mediately began a house cleaning of the institutions for children, the stag- 
nating influences surrounding them could only slowly be dissipated. Even 
now they are not eradicated despite the many reforms put into operation. 

In addition to the schools mentioned above, the Authority created two more, 
one for boys between the ages of 14 and 16, the Paso Robles school, and the 
girls’ school—Los Guilucos—for the less serious offenders from 8 to 16 years 
of age, 

But perhaps the most gratifying feature of the California Youth Authority 
is its establishment of forestry camps for older boys. These camps are located 
in the mountains. The work accomplished by the boys is both productive and 
therapeutic. It consists of fire fighting, trail blazing, parasite control, and 
eradication of underbrush—under the control of the Department of Forestry 
working with the Authority. The boys leave their barracks camp each day for 
the scene of operations by truck, accompanied by an Authority staff counselor. 
The personnel of the Department of Forestry supervises the work but the 
Authority staff member is available at all times for advice and counseling. 

The counseling service of the Authority is one of its major assets. The old- 
style guard is out of the picture in these camps. He has been replaced by col- 
lege trained young men who wear civilian clothes and who live with the boys. 
All who have studied the Authority speak highly of the good relationships be- 
tween boys and counselors. These counselors are available at all times so that 
the boys may discuss their personal problems with them. Visiting privileges 
are liberal, the food especially good, the recreational program virile, and the 
discipline relaxed. There have been few escapes. Trips to nearby cities and to 
ocean beaches, when practicable, are a general procedure. ) q 

A really well functioning program of planned institutional placement is 
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A Youth Authority Camp. 
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Morning Briefing Before Leaving for Forestry Work—California Youth 
Authority Camp. 
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predicated upon the services of a diagnostic center. The Authority has estab- 
lished a diagnostic clinic in a separate building at the Preston School of In- 
dustry. This is composed of a professional staff that makes a thorough study 
of each boy sent to it by the various juvenile courts. The boys, while awaiting 
allocation, are grouped according to age, sophistication, and conduct record 
into three mutually segregated companies. Younger boys and girls are tempo- 
rarily allocated to several diagnostic training units; not at the Preston clinic, 
The Authority has plans for two allocation centers for diagnostic purposes, 
one to be located in northern California and one in the southern part of the 
state. Mr. Ellingston describes the procedure at the diagnostic center after data 
are assembled by the professional staff: 


Twice a month for a total of six days, the three members of the Authority 
meet at its diagnostic clinic to sit as a classification committee on all boys who 
have spent a month or more in the center. This committee interviews each 
boy after studying the clinic’s report and decides whether he is to be sent to 
a forestry camp or work camp, committed to the Preston School of Industry, 
in the intermediate institution at Lancaster, or to the penitentiary at San 
Quentin, retained for further study in the clinic, or otherwise disposed of. 
The committee gives each case whatever time is needed to satisfy the members 
of the soundness of the clinic’s analysis and recommendations, with which 
they sometimes disagree. It does a careful job in assigning each boy to the 
particular treatment unit that seems likely to meet his needs, with due regard 
for the Authority’s responsibility to the public.” 


Parole from the camps or institutions is invested in the Authority also; it 
grants parole and supervises parolees through a staff of officers attached to 
branch parole offices. As of May 12, 1949, 4,050 young people were on parole, 
while 2,200 were in the various facilities of the Authority. 

It is to be understood that local county juvenile courts may dispose of their 
cases through probation or through local camps that are maintained by some 
of the larger counties. Los Angeles county, for instance, maintains camps for 
boys and a school for girls (EI Retiro). Santa Barbara and Ventura counties 
maintain camps jointly. In fact, the camp idea for delinquents is well estab- 
lished in California and it has demonstrated that this concept of treatment is 
sound, as well as productive to the tax-payers. 

Aside from the radical departure of caring for delinquents through state- 
wide control as well as by careful scientific diagnosis, the California Authority 
has established a preventive adjunct that also operates on a state-wide basis. 
The first step taken by the board was to select a capable staff to make a series 
of surveys on delinquency causation in various communities. The results of 
these surveys were turned over to the local authorities so that their programs 
of prevention might be strengthened. Another function of this branch of the 
Authority is to advise local police on record keeping, on the best means of 


7 Op. cit., supra., p. 73- 
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handling young offenders, in cooperating with local social agencies, and on 
other matters specifically dealing with the problems of youth. 

There is also an advisory committee to the Authority, called the “California 
Youth Committee,” consisting of lay persons appointed by the governor. The 
membership of this group is such that the entire state is represented; thus 
knowledge of the problems of communities is reflected through the committee 
to the Authority staff. 

The California Youth Authority is a daring break from tradition. It reflects 
society’s uneasiness concerning pedestrian methods of dealing with its most 
priceless assets, its children. During the past decade the state has fully demon- 
strated that it pays to enlist trained personnel and to establish meaningful 
facilities and programs for delinquent youth. The Authority has not solved 
all of its problems. Its most serious liabilities are the old-line reform schools 
with their repressive traditions and remnants of staff members who cannot 
change their thinking regarding delinquent youth. It is fully believed, how- 
ever, that in time a new dispensation will evolve even in the state’s schools so 
that they will line up with the progressive philosophy found in the camps and 
the newer schools opened during the past few years.” Already significant 
changes have occurred at the Fred C. Nelles school at Whittier. Under the 
leadership of Mr. Orrin A. Bell, its superintendent, the school’s policy has 
changed. It now is reception center for boys between 12 and 16 who have 
failed to make a satisfactory adjustment to camp life. Those sent to this school 
are persistent absconders from camp with subsequent car thefts or burglaries, 
those engaging in gang fights, and those who are chronic sex deviates. No 
child under 12 is sent to the school. The average is 15 years and 3 months. The 
average length of stay is 15 months. The core of the program is academic in- 
struction. Personnel has been gradually improved. 

Another criticism of the California Authority is that its most promising 
cases are sent to forestry camps regardless of their potentialities for trade train- 
ing. California’s system of prisons includes the California Vocational Institu- 
tion at Lancaster which is used jointly by the Department of Correction and 
the Authority for older more incorrigible adolescent boys. This class is not 
susceptible to forestry training. At the vocational school excellent courses in 
trade training and vocational guidance are offered. Yet most of these boys are 
the “poor risks” who are emotionally unsuited for trade training or who will 


8 See “California Youth Authority: Organization of the Authority and Outline of Its Program,” 
summary by Vandyce Hamren, Sacramento, 1949 (mimeographed). The Authority also pub- 
lishes a quarterly outlining its activities as well as the delinquency situation throughout the 
state; this is known as “California Youth Authority Quarterly,” Sacramento. 

9 For more details concerning the workings of the Authority in California see Karl Holton, 
“California Youth Authority: Eight Years of Action,” J. of Crim. Law and Crimin., May-June 
1950, pp» 1-23. On the Youth Authority movement in general see Sol Rubin, “Changing Youth 
Authority Concepts,” Focus, May 1950, pp. 77 ff.; also, Will C. Turnbladh, “More About Youth 
Authority Concepts, ibid., January 1951, pp. 23 ff. 
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probably not use such training after release. In the mountain camps are hun- 
dreds of boys who could absorb and use such training; yet it is denied them. 
One can only conclude that the system is efficient in reverse. 

A recent evaluation was made of the California Youth Authority by the 
Community Service Society of New York. Heretofore we have received only 
reports by the Authority and its enthusiasts. The Community Service report 
sharply criticizes the interviewing done by members of the Authority in these 
words: 


Observing the board in action or reading transcripts of board hearings leaves 
the observer or reader with the impression that this is an experience which, by 
and large, is not constructive for the boy or girl and which seems to emphasize 
values and a philosophy not consistent with the Authority program. There is, 
for instance, the constant preaching to the youngster about the necessity for 
good behavior which carries with it the erroneous assumption that good be- 
havior is simply a matter of choice and the offender who makes up his mind 
to behave can behave. This sort of preaching from the bench seems to be a 
disease readily acquired by judges and others who sit in judgment. The offender 
has heard such moralizing throughout his delinquent career. It has done no 
good—it probably can do no good. Instead of emphasizing for the youth the 
fact that the Authority is a new experience quite different from the past, it 
sets the stage for the same old treadmill. This impression is bolstered by the 
use of threats, actual and implied, all relating to the time to be served. . . « 
There are also promises extracted.?° 


The Community Service Society is also quite critical of the Nelles School. It 
is only from outside sources that we can make an actual appraisal of that 
which passes as the best in the correctional field. 


THE SPREAD OF THE YOUTH AUTHORITY TO OTHER STATES 


The Minnesota Youth Authority was organized in 1947. It is known as the 
Youth Conservation Commission and consists of a board of five persons, in- 
cluding the director of the Division of Public Institutions and the chairman of 
the State Board of Parole. The remaining three members are appointed by the 
governor. The district courts commit every person under 21 years of age con- 
victed of a felony or gross misdemeanor who is not sentenced either to life 
imprisonment, imprisonment for less than ninety days, or to a fine only. The 
courts may also place a probationer under the supervision of the Commission. 
A juvenile court not having a probation officer may request the Commission 
to investigate and accept delinquents for probation. 

The Wisconsin Youth Service Commission was also established in 1947. It 
consists of 11 members, appointed by the governor, and holds power of in- 


10 “Some Comments on the California Youth Authority,” Bureau of Public Affairs, Com- 
munity Service Society of New York, 1951, p. 2. This report was prepared by Mr. Bertram Beck, 
Assistant Director. 
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quiry and the duty to make recommendations regarding the welfare of chil- 
dren and youth. Wisconsin.has for years had at its disposal a well integrated 
correctional service, including a staff and facilities for diagnosis. The law 
specifies that juvenile court commitments shall be dealt with by the Youth 
Service Division of the Department of Public Welfare, which has power to 
confine, place on probation, or discharge those sent to it. 

In Massachusetts a Youth Service Board was established in 1948, consisting 
of three members appointed by the governor from a list submitted to him by 
the Advisory Committee on Service to Youth. The duties of the board are 
preventive, in its aim to establish crime prevention programs, and administra- 
tive in that the board succeeds to the powers of the trustees of the training 
schools. It also takes over the duties of the State Department of Public Wel- 
fare regarding care of delinquent and wayward children and school offenders 
up to 17 years of age. Juvenile court commitments are also made to the board 
rather than directly to the reform schools. In Texas the special treatment pro- 
gram is known as the Youth Development Council. 

In 1949 Texas established a State Youth Development Council of fourteen 
members, six appointed by the governor and eight state officers ex officio, to 
serve as a research and advisory body, and to administer state facilities for 
delinquent children. This Council is empowered to receive children com- 
mitted by the courts as juvenile delinquents and, after study in a diagnostic 
center, to decide the best form of institutional treatment. The Council may 
also provide probation service to juvenile courts in those countries not having 
such facilities or personnel. 

The new Federal Youth Corrections Act, passed in 1950, creates a Youth 
Authority Division within the Federal Parole Board; it also enlarges that 
body from five to eight members, with staggered terms of 2, 3, 4 and 6 years. 
Nothing in the act affects the power of the Federal courts to place the offen- 
der on probation but all other sentenced youth are placed under the custody of 
the Attorney General for supervision and treatment until discharged by the 
Youth Authority Division. 

The law further directs the Director of the Federal Bureau of Prisons to 
provide classification centers and agencies for the diagnosis of committed of- 
fenders, The Youth Division shall at any time conditionally release under 
supervision an offender and at the expiration of one year discharge him un- 
conditionally. 

It is yet too early to appraise this new set-up in order to ascertain just how 
such legislation differs from that now in practice. og 

From the examples set forth above it is apparent that the basic idea of the 
model Youth Correction Authority, drawn up and endorsed by the American 
Law Institute, has been considered worthy enough to be translated into law 
and administrative practice. The California experiment, in particular, inter- 
prets the philosophy enunciated by those who drafted the model act in 1940. 
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California has demonstrated the intrinsic value of observation and classifica- 
tion centers operating on a statewide basis. It further proves that the centrali- 
zation of control of a number of diverse institutional and other services makes 
possible the assignment of youthful offenders to proper facilities for treatment. 
It abolishes the haphazard and planless commitment procedure to which 
judges in many states are driven due to lack of study centers and effective 
treatment facilities. Because of its underlying philosophy of a scientific ap- 
proach to the youthful offender, the idea of the Youth Correction Authority 
may well be referred to as the most revolutionary step taken in American 
penology since the establishment of the Elmira Reformatory, and vastly more 
promising than that innovation. 

It cannot be overlooked, however, that in its practical applications the 
original idea of the Youth Correction Authority underwent a definite modi- 
fication toward the inclusion of the younger age group. As originally planned, 
it was designed to serve as a diagnostic service and sentencing board for the 
adolescent above the juvenile court age. In California, the Youth Authority 
has increasingly become an agency in the treatment of youngsters. According 
to Karl Holton, one of the commission members, 70.1 per cent of all commit- 
ments to the Authority as of June 30, 1948 have been from juvenile courts. 
It should be noted, however, that in that state the juvenile courts have con- 
current jurisdiction over youth from 18 to 21. 

The concept of the Youth Authority is slowly permeating the thought in 
other states, aside from those that have launched similar projects. Centralized 
diagnostic centers have been established in New York (at Elmira), New 
Jersey (Menlo Park) and Ohio (Columbus). In New Jersey a farm-school has 
been opened for certain types of delinquent boys who find it difficult to adjust 
to probation within their own communities. We have dealt with these innova- 
tions elsewhere. The growing skepticism regarding institutional treatment, as 
reflected for so many years in sterile reform schools, has made it incumbent on 
legislators to provide more hopeful facilities for the treatment of the more 
hopeful cases of delinquency. California has demonstrated to the entire coun- 
try that the new dispensation of the Youth Authority, embracing as it does, 
both treatment and educational preventive work throughout the entire state, 
is in line with modern concepts of dealing with the perennial problem of 
delinquency. 


THE ADULT AUTHORITY OF CALIFORNIA 


In an even more daring break with the dead-hand of the penological past, 
California has adopted what is known as the Adult Authority. This body, 
created by legislative act in 1944, is composed of three members with four-year 
staggered terms, appointed by the governor. Its primary responsibility is the 
administration of parole in the Department of Corrections of the state. But its 
responsibility is far broader than that generally exercised by any other paroling 
body because it is empowered not only to grant parole but to fix the terms of 
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every prisoner sentenced by any court in the state. This it does under the ex- 
cellent indeterminate sentence law of the state. 

Integrated, as it is in California, with excellent classification clinics operat- 
ing in each adult prison, the Authority operates in four distinct areas: (1) re- 
ception, diagnosis, and orientation of each inmate at the beginning of the 
prison term; (2) treatment and classification, reclassification, and preparation 
for release on parole; (3) fixing of the terms of imprisonment and selection 
of the inmate for final parole; and (4) community supervision of the parolee 
in post-institutional treatment. 

There are two Guidance Centers to which all sentenced adults are sent: at 
San Quentin prison, distinct and apart from all other prisoners, and at the 
California Vocational Institution at Lancaster in the southern part of the 
state. Special staffs of professionally trained personnel are employed to ex- 
amine and diagnose the inmates, comparable to the procedure discussed in 
our chapter on the diagnosis and classification of prisoners (Chapter XXIX). 
The Authority is then empowered to transfer each inmate to the institution 
maintained by the Department of Corrections best suited to his needs. These 
are maximum-security, Folsom prison; medium, San Quentin or Soledad; 
minimum, the institution at Chino. The Vocational Institution at Lancaster 
is used primarily for Youth Authority cases. 

The grave responsibility of fixing sentences is initially entered into from 
6 to 18 months after the arrival of the man from the court. The time element 
serves as an aid to the Authority since it has some idea of how the prisoner 
is reacting to his incarceration. It is in this area, as well as in the granting of 
parole, where potential insight and skill of the members of the Authority must 
function. The prison-wise convict must be detected and his shrewd overtures 
appraised. The inmate with community assets as well as an institutional prog- 
nosis that is favorable must not be forgotten. In granting parole the people 
back home who are not likely to look kindly upon early release must be con- 
sidered and weighed against the elements of good risk in particular cases. But 
the Adult Authority is far more likely to accomplish an effective piece of 
parole work than a politically-appointed parole board or a part-time board, 
the members of which cannot possibly know many of the serious ramifications 
of penology. 

The California Adult Authority also functions effectively in post-institu- 
tional supervision. The Parole Bureau, with its trained personnel, is directly 
responsible to the Authority. The supervising officer has the benefit of the ma- 
terial gathered at the Guidance Center concerning the parolee as well as the 
man’s institutional record and achievements. In short, the Authority is an in- 
tegrated whole working through its various services for the protection of the 
public and the rehabilitation of the prisoner.’* j 

The state of California stands in the forefront of penal experimentation, 


12 For references on the Adult Authority of California, see Walter A. Gordon, “California 
Adult Authority,” Proceedings, American Prison Association, 1947, pp. 215-220. 
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with its progressive philosophy epitomized in the Youth and Adult Authori. 
ties. On two counts, one of placing the important responsibility of sentencing 
men in the hands of special commissioners rather than judges, and the other, 
of utilizing work camps outside prison for those who merit such open treat- 
ment, the state deserves great credit in blazing a new trail in penology. This 
has been accomplished by the forward-looking governor, Earl Warren, and 
the state’s Commissioner of Corrections, Richard McGee, one of the country’s 
outstanding penologists. In addition, California has brought to its borders 
many trained persons who function on a high level within the Department of 
Corrections. These include statisticians, diagnostic personnel, psychiatrists, 
and clinical psychologists. These two new departures in penology are being 
watched with keen interest throughout the country. 


CHAPTER XXXIX 


A Rational Approach to the Treatment 
of Criminals 


INDICTMENT OF IMPRISONMENT AS WE KNOW IT 


WE NOW COME To THAT portion of our work in which we should feel prepared 
to discuss rationally the problems of treatment of criminals and delinquents. 
We have seen that the problem of crime represents a staggering financial load 
to society and, perhaps more serious, generates a feeling of uneasiness to every- 
one. Intelligent parents are frequently concerned regarding their own children 
and wonder if they will be fortunate enough to see their offspring through 
early childhood and adolescence without the tragedy of emotional maladjust- 
ment or crime casting their shadows on the home. Our problem, then, is a 
practical one, reaching into the homes of the nation, regardless of cultural 
level or economic status. 

We have taken the position throughout that the prison and the reform 
school have failed in rehabilitation. We are not prepared to abolish them all 
at this time but we are convinced that the swing should be definitely in that 
direction. Imprisonment as we understand it is less than 200 years old and, 
as we pointed out, it was introduced with enthusiasm as a substitute for the 
physical punishments of the middle ages, ushered in through the philosophy 
of deterrence. Imprisonment was closely associated with the philosophy of 
expiation and penitence but it lost that questionable philosophic concept quite 
early in its development. The old cruelty of physical punishments took hold 
in prisons and, in more recent times, this type of treatment was supplemented 
by psychological punishment. The prison soon emerged as a place of con- 
tamination where accidental offenders were dragged down through associa- 
tion with hardened criminals. Even the best intentioned personnel has not 
been able to dissipate this serious effect of imprisonment. It must be remem- 
bered that the reason for separating prisoners was to prevent this very con- 
tamination that we find so prevalent today. 

It is a fact little known by moderns that it was a Roman jurist, Ulpian, 
living during the reign of the Emperor Caracalla (A.D. 211-217), who pro- 
tested against prisons as punishment. He stated: “Carcer ad continendos ho- 
mines, non ad puniendos habert debet—Prisons ought to be used for detention 
only, not for punishment.” Were this wise jurist alive today he would be 


1 Max Griinhut, Penal Reform. New York: Oxford, 1948, p. 11. 
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shocked at the wide use of imprisonment throughout the world for the pur- 
pose of punishing criminals. In 1948 Professor Max Griinhut of Oxford Uni- 
versity, after surveying the history of imprisonment as an attempt to deal with 
the dissident, was obliged to state: “After more than 150 years of prison re- 
form the outstanding feature of the movement is its scepticism concerning 
imprisonment altogether, and its search for new and more adequate methods 
of treatment outside prison walls.”” 

The belief that the penitentiary is a failure or the suggestion that it be 
abolished are not new. Dozens, if not hundreds of persons in official and un- 
official positions, have denounced the institution as a failure in reformation. 
Professor Sutherland has collected a number of indictments of the prison 
from persons including Dr. William Healy, Mrs. Jessie Hodder, one time 
superintendent of the Massachusetts Reformatory for Women, Dean George 
Kirchwey, Clarence Darrow, and Lewis Lawes. In addition he included con- 
demnation from George Bernard Shaw, John Bright, and the Frenchman, 
E. Desprez, the latter’s criticism being made as long ago as 1868. In fact, it 
was Desprez, who, according to Professor Sutherland, made the first thor- 
oughgoing argument against imprisonment.* Here is how one person con- 
demned the prison before the American Prison Association in 1913: “Let me 
add in all seriousness that the managers of my shops and factories make a 
more efficient and intelligent sorting and reclamation of scrap metal than the 
laws generally make of the living men and women that have been thrown 
upon the scrap heap of our jails and prisons.”* 

Professor Frank Tannenbaum, a close student of prisons, wrote in his Wall 
Shadows in 1922: “We must destroy the prison, root and branch. When I 
speak of the prison, I mean the mechanical structure, the instrument, the 
technique, the method which the prison involves.” Professor John L. Gillin, 
an astute student of penology writes as follows: 


What monuments of stupidity are these institutions we have built—stu- 
pidity not so much of the inmates as of free citizens. What a mockery of 
science are our prison discipline, our massing of social iniquity in prisons, the 
good and bad together in one stupendous pot-pourri. How silly of us to think 
that we can prepare men for social life by reversing the ordinary process of 
socialization—silence for the only animal with speech; repressive regimenta- 
tion of men who are in prison because they need to learn how to exercise their 
activities in constructive ways; outward conformity to rules which repress all 
efforts at constructive expression; work without the operation of economic 
motives; motivation by fear of punishment rather than by hope of reward or 
appeal to their higher motives; cringing rather than growth in manliness; 
eee nie 4 

2 Ibid., p. 449- 

s Edwin H. Sutherland, Principles of Criminology. Philadelphia: Lippincott, 1939, pp- 438- 
440, 453: y 
* 4 E. N. Foss, Proceedings, 1913, pp- 120-121. 

5 Frank Tannenbaum, Wall Shadows. Putnam, 1922, p. 141. 
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rewards secured by betrayal of a fellow rather than the development of a large 
loyalty.® t 


All of the prisoners or ex-prisoners who have written on their prison ex- 
periences have seen the sophistry inherent in the philosophy of prison refor- 
mation. Articles in some of the prison press, where censorship is not too 
severe, complain of the stultifying sham of imprisonment where initiative is 
regimented, if not completely stifled. They point out the abnormality of the 
social life they are forced to lead, all of the innumerable rules they must obey, 
of the deference they must pay the custodial officers, many of whom are as in- 
stitutionalized as the inmates. The routine of the prison fits into the concept of 
punishment or restricted liberty, but not one of reformation or rehabilitation. 

We know that those who were responsible for the first penitentiary—mem- 
bers of the Pennsylvania Prison Society—were discouraged almost to despair 
regarding the new form of penal treatment they had so enthusiastically en- 
dorsed in 1790 in Philadelphia. In 1820 a report was made by one of the 
Society’s committees that dealt with conditions in the Walnut Street Jail. It 
stated that no reformation had been effected in the institution owing to four 
reasons that, even today, are often blamed for lack of reformation: the unfit- 
ness of the building; the poor classification or inability to classify properly; 
the crowded condition of the prison; and the want of employment. In 1867, 
after almost every state had spent millions of dollars on Bastille prisons, a 
survey was made by Theodore Dwight and Enoch C. Wines, both astute 
prison men, and their conclusion was: “There is not a state prison in America 
in which the reformation of the convict is the supreme object of the discipline.” 

There is some evidence that society’s conscience is a little frayed concerning 
imprisonment. There are today three attitudes concerning the disposition of 
criminals. These attitudes parallel three stages in the development of penal 
thought since the emergence of the prison. The first era reflected the attitude 
that criminals should be punished for their acts—punished in such a way that 
reformation would result. The proverbial “man on the street” as well as many 
old-time prison men still cherish this notion, doggedly maintaining that those 
who violate the law should be taught a lesson through punishment. The sec- 
ond era witnessed the acceptance of the thesis that a “renovated” prison is 
the answer to the crime problem. A great many progressive prison wardens, 
jurists, and other close students of the problem accept this view. They have 
confidence in streamlining the prison in such a way that it will really be a 


reformative instrument.’ 


6 John L. Gillin, Taming the Criminal. New York: Macmillan, Ae pp. e a sia 
$ is of thi ach has been presented by Sanford Bates, Commissioner of 1n- 
RC oe ace is article, “Dilemmas in Prison Adminis- 


stitutions and Agencies for the state of New Jersey in hi s BER 
tration,” The Welfare Reporter, official publication of his Bureau, December 1949) P- 3 ff. Mr. 
Bates understands thoroughly the almost impossible task of reforming convicts in the prison 


atmosphere. 
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The limitations of this approach are reflected in the following statement by 
the editors of the Survey of Release Procedure ten years ago: 


It is obviously too much to expect an institution which is primarily organ- 
ized for safe-keeping to “reshape the interests, attitudes, habits, the total char- 
acter of the individual so as to release him both competent and willing to find 
a way of adjusting himself to the community without further law violations.” 
The best that a prison can do is to examine and diagnose an individual, carry 
him through the acute stage of his difficulties, and perhaps give him some 
training so that he may reshape his character, if possible, during a subsequent 
convalescent period in society.* 


It is this approach that makes it difficult for any courageous advances to be 
made in penology. It is this approach that insists on running a clean and effi- 
cient prison that passes the inspection of a governor, progressive members of 
the legislature, and some superficially informed reformers, but that fails to 
eliminate the objections inherent in imprisonment or the convict bogey. We 
have discussed the weaknesses of this modern prison in our chapter on the 
New Prison. 

But here we must point up the weaknesses even further. In this new penal 
dispensation, acceptable to many enlightened prison administrators, progres- 
sive governors, jurists, and reformers the machinery of reform is set up inside 
the institution, which is paradoxical, wasteful, and woefully inadequate. It is 
paradoxical in that we find reformatory machinery in a contaminated at- 
mosphere still dominated by the locking psychosis and the convict bogey. It 
is wasteful to attempt a treatment program that is nullified day in and day 
out by the custody complex. It is inadequate simply because the professional 
personnel making up the treatment staff cannot possibly treat adequately 
more than a very few inmates or more than superficially treat a large number 
of inmates. As Howard B. Gill, astute student of penology, once stated in 
evaluating the best of modern prison systems employing an adequate per- 
sonnel: “For the 150,000 inmates in state prisons today, such a program would 
cost a billion dollars to establish and upwards of $100,000,000 annually to 
maintain, counting the institutional and parole costs.” He goes on further: 


Carried to its logical conclusion, such a prison program is as fantastic as it 
seems ideal. In the first place, there are not enough public funds available to 
carry out such a program and any halfway measures would make it ineffec- 
tive, Secondly, there is not available sufficient trained personnel to man it. 
Thirdly, such a plan is predicated on a prison industry program which is no 
longer available [work for every prisoner]. Fourthly, there is nothing in the 
experience of the past 150 years which would guarantee that such a program 
would produce the reforms expected. Fifthly, the general public is not at 


8 Vol, V, “Prisons,” p. 304; statement in quotes from the National Commissions on Law Ob- 
servance and Enforcement, “Report on Penal Institutions, Probation, and Parole,” 1931, p. 111. 
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present sympathetic toward the establishment of penal institutions with every 
facility for industrial, educational, medical, recreational, and welfare service 
for prisoners such as this would contemplate. And finally, until we reorganize 
our parole machinery, the public will be justified in refusing us additional 
funds for more supervisors.’ 


The third era has developed or emerged from the disillusionment of the 
second, which we might term the “humane” period. The thesis held by a 
fairly large number of prison administrators and penologists in this current 
era is that true reformation cannot flourish in a punitive set-up such as the 
prison represents. Some prison administrators holding this view have tried 
desperately to resolve the many paradoxes of prison life and have come to the 
conclusion that the prison cannot reform. 

That penologists and penal lawyers throughout the world have been dis- 
turbed with the problem inherent in the philosophy of incarceration may be 
seen from the deliberations of delegates to some of the International Penal 
and Penitentiary Congresses. At the Congresses of Rome (1885), Paris (1890), 
Brussels (1900), and London (1925), questions dealing with prison substitutes 
were discussed. We shall expatiate on these later in this chapter."° 

Some critics of the prison suggest farm colonies or prison hospitals but such 
ideas still have incarceration or imprisonment in mind. Our mountain forestry 
camps in California, worthy as they are, still mean incarceration. No matter 
how benign the establishment, the weakest link in the chain of imprisonment 
is the congregation of persons held together under duress in an abnormal 
atmosphere. Modern penology, as envisaged in its best phases, employs good 
classification procedure, a meaningful program for each inmate, intelligent 
guards and professional personnel, good food and sleeping quarters. But 
despite these excellent features of imprisonment, we fail to find reformation. 
Conversely, we find contamination, bitterness, and nullification of all decent 
human drives as the chief features of imprisonment. 


CAN WE ELIMINATE THE CONCEPT OF PUNISHMENT? 


It must be accepted by society that if we are to develop a scientific philoso- 
phy of penal treatment compatible with the advances made by social and 
medical sciences during the past quarter century, the concept of punishment 
must be completely dissipated. j 

If a criminal does what he must do in the light of his background and his 
hereditary equipment, it is obviously both futile and unjust to punish him as 


9 Howard B. Gill, “One Hundred Years of Penal Progress,” Prison Journal, January 1945; PP- 


12-21. 
10 See Negley K. Teeters, Deliberations of the Penal and Penitentiary Congresses, 1872-1935, 


Philadelphia, 1949; also more specifically, Teeters, “Substitutes for Cellular Confinement,” Prison 
Journal, July 1950, pp- 60-64. See infra., pp. 821-825. 
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if he could go straight and had deliberately chosen to do otherwise. It would 
be as foolish to punish him for having contracted tuberculosis. This considera- 
tion entirely destroys whatever logic there was in social revenge as a basis for 
punishment. 

We realize that society is sadistic and that the uninformed public howls for 
vengeance, especially when violent and sordid crimes are committed, but we 
are conycinced that the social pulse can be made less jumpy if we have the 
will. Two illustrations demonstrate the progress discernable in the social 
thinking of the general public. The first is the general feeling of the persons 
interviewed on the streets in Chicago in 1946 regarding the disposition of 
William Heirens, who had been apprehended for several revolting cases of 
assault and murder.™ The majority of those interviewed held that he should 
be sent to a mental hospital rather than to a prison. (He was sent to prison 
regardless). The second case is that of Howard Unruh of Camden, New 
Jersey, who ran berserk in August 1949 and killed 13 innocent persons—an 
all-time high in berserk criminal killing. The average opinion in that vicinity 
was that he should be segregated in a mental hospital rather than be tried and 
sent to prison. New Jersey makes just such provision for cases of this type. 
This deranged ex-soldier was segregated in the state mental hospital. Not 
many years ago society could not have accepted such a solution for problems 
of this sort. It seems not too much to expect the public to accept gradually the 
thesis that the criminal of any type is socially ill and needs diagnosis and 
treatment applicable to his needs. The reader must not assume that we are 
suggesting that a criminal go scot free as a substitute for imprisonment. In 
other words, it is not a clear-cut statement of punishment versus complete 
freedom. Treatment, involving a re-direction of personal attitudes and habits 
is necessary. 

We are only beginning to learn that we cannot deal with crime in the 
abstract. A crime becomes such only when a human being comes into the 
picture and commits an act that society calls a crime. We have already noted 
elsewhere that what constitutes a crime depends on the penal code—a question 
of time and geography. Hence, we see that what we must deal with is a 
human being whom society calls a criminal. One hundred types of men may 
commit the same crime but the circumstances surrounding the totality of the 
act are unique and must be studied as such. Thus it is absurd to “make the 
punishment fit the crime.” A sentence'that would be just for one criminal 
might be absurdly light or severe for others. 

After all, what we are aiming at is protection of society from criminals and 
preventing crimes from being committed. Hence, we should approach the 
problem rationally, and not feverishly demand a more frantic application of 
the same methods that have been tried and found wanting for so many 
decades. 


11 See our discussion of this case, pp. 104-105. 
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ELIMINATION OF OLD-TIME PRISONS 


The reader has a right to expect us to tackle the question of the elimination 
of the prison since we have so consistently condemned it throughout this 
book. Nevertheless, we must compromise, for the time being, with this es- 
tablishment. 

If we think of treatment or even meaningful discipline as punishment, then 
we cannot expect to be rid of punishment. Nor should we wish to. A person 
suffering from a contagious disease must expect to be quarantined; this is not 
punishment. A convicted criminal must be held socially accountable, but what 
treatment is outlined for him must be acceptable by him as in society's interest. 
Punishment, as we have understood it in the past, has failed in its task. We 
must explore every avenue in the realm of treatment in order to re-direct the 
criminal’s thinking. If this cannot be accomplished, segregation from society 
can be the only answer. 

Its elimination cannot be accomplished overnight. We shall attempt to be 
specific in our recommendations and proposals, although it would take the 
wisdom of a Solomon to prescribe perfectly for the socially maladjusted. Yet 
we must make a beginning, and that beginning must be premised on the 
conviction that the prison, as we have known it for 175 years, must be out- 
lawed. 

This vital theme of the future elimination of the prison and the substitution 
of non-institutional methods of treatment for most convicts brings us back 
once more to our old friends, the convict bogey and the jailing psychosis, for 
these lie at the basis of the stubborn resistance to non-institutional methods of 
dealing with convicted criminals—in other words, to those methods of treat- 
ment that are rational and scientific. Our fear of convicts and our determina- 
tion to lock them up is a main cause of opposition to the indeterminate 
sentence, suspended sentence, probation, parole, conditional release under 
close supervision, and the giving of employment to convicts after release. 

The first and indispensable step in providing a rational approach to the 
treatment of criminals must be a resolute campaign against the reign of the 
convict bogey. We may well encourage the public to be even more fearful of 
criminals. But we must make it clear that the convicts are not all the criminals, 
or even the majority of them. The public must be taught that social protection 
demands the apprehension, conviction, and rational treatment of all criminals, 
and that our centering of all attention and vindictiveness upon the relatively 
small and often less dangerous group of convicts defeats our purpose. ; 

Until the public ceases to approach the problem of crime and the convict 
in much the same attitude as primitive man regarded the violator of a taboo, 
there is little hope for any rapid progress of a rational penology. If and when 
we can dissolve the convict bogey, we may be able to make some headway in 
abandoning prisons and institutionalization and in adopting more rational, 
more hopeful, and less expensive modes of dealing with convicted criminals. 


820 Administrative and Rehabilitative Programs 


And we shall also then become fearful of criminals and insist that more of 
them be apprehended and convicted. 

We stated above that there is not enough trained personnel to treat ade- 
quately the men sent to prison for long terms. But a prison that is merely a 
diagnostic depot could be reasonably well staffed. The work of the staff would 
be to analyze the prisoner’s needs, prognosis, and course of treatment. The 
beginnings of his treatment might be started in the prison, but the quicker 
he can be placed out into the community, the better for him and for society. 
Thus, we would have the indeterminate sentence modified by these interesting 
features. An inmate would be prepared for the earliest release possible, in 
terms only of his ability to respond to the type of treatment recommended. 
He would then be fitted into one of a variety of plans. Plan “A” might call 
for him to work inside the prison and return home in the evenings; plan “B” 
might embrace work outside the prison with a return each night to the in- 
stitution; plan “C” might mean the man would work and sleep outside with 
an occasional return to the prison for conferences regarding his adjustment. 
Other plans might be made for different types of cases presented to the staff 
at this diagnostic depot. Many prison administrators have long recognized 
that some men are ready for release (parole) one, two, or more years before 
they have served out their minimum sentence and are legally eligible for 
parole; and that when parole eligibility finally rolls around, they have become 
so institutionalized that recommendations from the prison staff are rejected or 
reluctantly given. This is a serious problem in prisons today. The new 
schemata of diagnosis outlined above would dispose of this situation. 

The partial indeterminate sentence, minimum-maximum law, found in 
many states today might well stand under this new dispensation. Although a 
stricter and quasi-limited law, such as is found in California, is more desirable. 
And perhaps the strict indeterminate sentence would be best although there 
is honest doubt among progressive thinkers as to its ultimate effectiveness. 
Then the released prisoner, working outside the prison and reporting peri- 
odically to the staff, would continue thus until the date of parole eligibility. 
He would then receive parole through an Adult Authority and would be 
under the jurisdiction of the paroling agency until he had served his maxi- 
mum, just as at present. 

The advantage of this system is that the prison (diagnostic depot) would 
have control over the man until he was finally paroled. He would have prob- 
lems that the prison staff, with their expert knowledge, could consider and 
might solve. No one would be released on this conditional form until a thor- 
ough plan had been worked out. If the man had a normal home life, a trade, 
and a good work record, a job would be found for him. If there were no job 
available, but his home life was adequate, he could work in the prison, or 
take a vocational course, and live at home. One may see many possibilities 
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in a system that would make the New Prison a real diagnostic center with a 
fair modicum of treatment. 

We are none too optimistic about any speedy introduction of so rational a 
program. It could be made to work if society were able to accept the diagnostic 
depot idea and if the lawmakers and judges would entertain such a procedure 
—but society, lawmakers, and judges almost certainly would not agree to such 
a plan. 

As we stated in the previous chapter, the Adult Authority of California is 
the closest we have come to non-institutional treatment, with many convicted 
criminals working outside institutions in the mountain and forestry camps. 
This is a step in the right direction although there are several thousands of 
men in that state’s prisons still behind bars. Even San Quentin has some 
4,000 men still immured behind its thick walls. The Folsom prison, a maxi- 
mum-security unit, has a population of over 2,000 and the progressive institu- 
tion at Chino, almost 1,000. California’s philosophy, in essence, represents a 
further step toward non-institutional treatment but it is still a long distance 
from that which we insist must be eventually realized. The next half century 
will see some startling changes in criminal jurisprudence as well as in pe- 
nology. We cannot afford to stand still, as we have for so many years. 


SUBSTITUTES FOR IMPRISONMENT 


Aside from probation which we have discussed in detail elsewhere and 
which we believe can be the hope of the future, let us explore other possibili- 
ties that may serve as substitutes for a prison sentence. Perhaps we might 
state that there reside within the community many resources that have thera- 
peutic value. There are agencies and services where professionally trained 
personnel may be utilized. Health clinics, hospitals, social case working 
agencies, and psychiatric institutes and clinics are among such services. On a 
different level are settlement houses, hobby classes and clubs which are often 
staffed by experts or quasi-experts in respective fields. On still another level are 
missions, Salvation Army facilities and lodges or retreats which manage to be 
of service to certain types of social problem cases. 

Our thesis throughout this book is that we need trained personnel if we are 
to deal effectively with criminal types or those who find it difficult to walk 
the straight and narrow path. Yet we must admit that non-professional per- 
sonnel can be of great service with certain individuals and thus we must learn 
how to work effectively with all resources within a community. ] 

Certainly one type of prison substitute is psychiatric or casework service 
outside the prison. Organizations of community therapists could enter into a 
working agreement with the courts, possibly under the auspices of a public 
health service or through hospitals, whereby a convicted man or woman 
would be treated. It is important, however, to stress the voluntary nature of 
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such a relationship. No man should be compelled to take such treatment.’ 
Since so little of this type of work has thus far been achieved, it is merely 
suggested here as an area that should be persistently explored. 

Other substitutes are: indemnity for the victim; fines based on severity of 
offense or/and capacity to pay; a training program over a period of time; 
abrogation of certain right of citizenship. It must be emphasized that super- 
vision by trained and understanding personnel is presupposed in any of these 
techniques. 

Very little research has been conducted in this country in any of the above 
methods. Few, if any, attempts have been made to utilize any of them except 
in very minor offenses. But merely because we have not used them does not 
mean they cannot work. All of them have been tried in other countries and 
from what evidence we can adduce they seem to work. Some of them have 
their origin in antiquity, where they worked with some adequacy. There can 
be no doubt that all of them have some merit. If we have the will to experi- 
ment boldly we might usher in a new era of penal treatment. The Philadel- 
phia reformers in +1790 had the courage of their convictions when they de- 
manded the substitution of imprisonment for corporal and capital punishment. 

Restitution or indemnity for an offense against a person would, in many 
respects, be more sensible than present day practice. As it is today, when a 
crime is committed it is, in reality, an offense against the state rather than 
against a person. Thus it is the state that must avenge the wrong. Imprison- 
ment is the easiest answer. If a man is robbed of a sum of money there is 
little chance that he will recover it. He is merely asked to appear in court 
against the thief and thus assist the state in convicting and sending him to 
prison. Many persons balk at this for fear of retaliation by the criminal. A 
system of restitution would make it possible for the victim to be reimbursed 
for his loss. The same logic could be applied in cases of physical damage. The 
court, or jury, could stipulate the amount of damage to be collected. Restitu- 
tion could be made in installments. 

Restitution may sound fantastic to present day readers as a substitute for 
imprisonment. Yet it is well known that during Anglo-Saxon days it was 
possible for the offender to compound his crime by the payment of what was 
known as dot or wergild. Later, however, the idea of restitution of stolen 
property, for instance, passed into the civil law, where today it is administered 
under the law of torts. Here is a principle in which, for the social good, civil 
and criminal law could well develop a more effective co-operation. 

The question of indemnity or restitution for the victim of a criminal’s 
assault was discussed exhaustively at the International Penal and Penitentiary 
Congresses—at Paris in 1895 (Fifth) and at Brussels in 1900 (Sixth). The 


12 Dr, Melitta Schmideberg has great faith in such Possibilities. See her article “The Psycho- 
logical Treatment of Adult Criminals,” Probation, December 1946. 
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Brussels Congress merely continued the earlier Paris discussion of the ques- 
tion. The knotty problem of restitution was assiduously explored by scholarly 
experts. Thirteen reports were submitted, covering 147 pages of the Proceed- 
ings. One of the experts was the American jurist and professor of law at Yale 
University at the time, Simeon Baldwin. Judge Baldwin gave an interesting 
review of the question of restitution touching on Roman, English, and Con- 
tinental theories, with an exposition of American precedents. He agreed to 
the principle of restitution furnished by a reasonable fine but only after a 
sum was deducted for the state. 

Perhaps the most pertinent thesis bearing on the subject was the belief held 
and presented to the Brussels’ Congress by the distinguished criminologist 
and judge, Raffaele Garofalo. Long an advocate of restitution, Garofalo held 
that restitution exacted from a convicted criminal was a far more restraining 
force than imprisonment. He held that the malefactor, after the expiration of 
his prison term, still possessed the stolen money and had no notion of return- 
ing it. He further stated that there would be fewer “competitors in the trade” 
if the security of the delinquents in concealing their property (while impris- 
oned) was replaced by the certainty that they would be obliged to return it 
or indemnify the victim. Garofalo contended that imprisonment should be 
used only for recidivists and dangerous criminals. All other should be com- 
pelled to make reparation to their victims. 

It should be stated that there was universal agreement among the experts 
reporting at this Congress concerning the desirability of securing indemnity 
for injured parties, but the methods suggested for realizing the financial in- 
crement were in question by the delegates. It should also be pointed out that 
restitution is often thought of as coming from a prisoner’s earnings after he * 
had been sentenced to an institution. While this is a legitimate angle of the 
subject, we are here concerned only with restitution as a substitute for im- 
prisonment. There are many difficulties involved. For example, just what steps 
would be taken to procure the money assessed by the court? We are familiar 
with fines. Property may be tapped by court order or wages may be garnisheed, 

This intriguing question has not been discussed by the International Penal 
and Penitentiary Congresses since 1900. In fact, one rarely sees the matter 
mentioned in any of the modern literature. Merely because we have not re- 
cently explored the possibilities inherent in this substitute for imprisonment— 
aside from a few cases of installment payment of fines in lieu of a jail sentence 
—it does not follow that the idea is not sound or expedient. That there are 
difficulties involved will not be denied. The amount of restitution, difficult 
though it may be in computing, is no more complicated than evaluating the 
amount of time a man must serve in prison for an offense. The problem ot 
collecting installments over a period of time is not insurmountable. We are 
able to collect taxes from these same persons; why not their indemnities? 
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Impinging on this possibility of restitution we find another scheme that has 
merit but that, thus far, has not been well received. That is the practice of 
invoking fines upon a person convicted, according to his ability to pay. It is 
one of the glaring injustices of our system of jurisprudence that money fines 
are pronounced by the judge without his knowledge of the hardship imposed 
on the culprit. Thus a $25 fine may be vastly more formidable for one person 
to assume than another. Imposition of fines as we understand it today repre- 
sents one of the most glaring of our discriminations. 

Invoking a fine, based on the individual's ability to pay, has considerable 
merit. The wealthy person, convicted of an offense, may be fined ten times 
more than a laborer for the same offense. This philosophy of fining could 
work by establishing units of fines rather than amounts. For example, if two 
persons have committed the same offense and each has been fined 30 units, 
the judge may interpret a unit in one case as five dollars and in the other, one 
dollar. Thus the first person would pay a fine of $150; the second, $30. If such 
a system is unconstitutional, legislation could be passed to make it legal on the 
grounds that some persons, by virtue of education, training, and accumula- 
tion of wealth, should be held more liable for their acts than others not so 
fortunate. 

Again there is nothing new nor radical in this suggestion. Montesquieu 
advocated it by stating “A gradation should be established between different 
penalties corresponding to the resources of the offender.” Jeremy Bentham 
held the same idea. At the same Brussels’ Congress mentioned above, Dr. 
Emmanuel du Mouceau, procurator of the Republic of France, in advocating 
this system, stated that if a workman is fined the equivolent of four days’ 
labor, it is only fair that a wealthy person, guilty of the same offense, should 
be obliged to pay four days’ income. He further added that considerable funds 
could be built up in this manner so as to draw from it to pay the fines of 
insolvent offenders. 

Other substitutes for imprisonment were discussed at other International 
Congresses regardless of their particular merit. For instance, at the Rome 
Congress (Third) in 1885 the question was asked whether “some measure 
restrictive of liberty such as labor in some establishment without confinement, 
or the temporary interdiction of a determined place; or, in case of a first slight 
offense, an admonition?”*® No action, aside from deferring the subject to a 
later Congress, was taken. At the St. Petersburg Congress (Fourth) in 1890, 
however, the question was raised but nothing was settled. Admonition and 
fines were discussed as substitutes for imprisonment for petty offenders at the 
London Congress (Ninth) in 1925 but, again, no action was taken. 

The above material is set down here to demonstrate that the question of 
substitutes for imprisonment was discussed in the past by distinguished jurists, 
penal lawyers, and penologists on the international level. It is of interest, if 
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not concern, that aside from the dynamic deliberations incidental to the Brus- 
sels’ Congress in 1900, nothing has been attempted during the intervening 
years. 

Before attempting an appraisal of adequate substitutes, a few more that 
have been tried elsewhere throughout the world should be listed. Those herein 
listed are or were employed in some South American countries. In Colombia, 
when it is determined the offender is not guilty of a serious crime: prohibition 
of residing in a determined place; a conspicuous or special publication of the 
sentence; prohibition of public rights or functions; suspension of the arts or 
of a profession; loss of all pensions or wages of retirement of a civil character; 
guarantee of good conduct; loss or suspension of the rights of citizenship; 
mandatory labor in certain factories or on public works; prohibition of being 
present in certain public places. Ecuador has some of the above penalties and, 
in addition, the court may confiscate a portion or all of an offender's property. 


EVALUATION OF VICTIM’S RESPONSIBILITY 


Aside from children under age, the obviously insane criminal and, to a 
degree, the feebleminded, all persons committing crimes have, through the 
years, been held completely responsible. There have been certain extenuating 
circumstances, of course, but by and large, the thesis has been and still is that 
the perpetrator of the crime is to be condemned without any thought given 
to the possible contribution of the victim. Recently there has been some 
thought focused on the degree of responsibility of the victim in any type of 
crime, whether it be a murder, burglary, arson or other offense. Some persons 
who have committed a murder are acquitted by a jury because it was skilfully 
brought out in court by the defense attorney that the victim had contributed to 
his death. In many confidence games, robberies, and other offenses against 
property it is obvious that the victims “asked for it.” In short, in many in- 
stances the victim sets the stage for the crime. rhage 

This thesis is explored quite cogently by Professor Hans von Hentig in his 
book, The Criminal and His Victim.’* He shows that there is a wide range of 
interactions between criminals and their victims, so.that in a very large per- 
centage of criminal acts we must look for the “subject-object relationship.” As 
he says: “In a sense the victim shapes and moulds the criminal.”"® This can 
easily be ascertained by objective investigators ofa criminal act. In a rape case, 
for instance, just how far or to what degree did the victim set the stage for 
her assailant? To what degree do victims of robbery prepare the scene for 
the thieves? In the notorious jewel theft of the Agha Khan in France, amount- 
ing to some $750,000, just how responsible was this fantastic “spiritual leader 
for encouraging thieves to relieve him of his baubles? Just how far did the 


14 Hans von Hentig, The Criminal and His Victim. New Haven: Yale University Press, 1949, 
see especially Part IV. 
15 Ibid., p. 384. 
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proprietors of the Brink’s Corporation of Boston, by their laxity, contribute to 
the million and a half dollar robbery in January 1950, reputed to be the largest 
single theft in American history? In how many cases of “forced” rape did the 
victim encourage or lead on the “attacker”? We could go on indefinitely 
with suggestions to appraise or at least attempt to appraise degree of respon- 
sibility in each offense. 

It is this thought of responsibility or liability of the victim that should give 
us some pause in discussing not only substitutes for imprisonment, but old- 
fashioned concepts of punishment as well. We emphasize throughout this 
book that the philosophy supporting the idea of punishment has been under- 
mined both by modern knowledge of human behavior and by the actual fruits 
of punishment. Modern psychology, sociology, and psychiatry have clearly 
shown that we can no longer accept the doctrine of free will since our attitudes 
and actions are profoundly affected by our heredity, life experiences, and liv- 
ing conditions. 

It must not be implied that we propose to punish the victims of crimes 
either. Nor do we suggest any degree of “blame” merely because an attractive 
female uses her charms to entice—wittingly or unwittingly—a male into se- 
ducing her and thus spoiling her reputation or even bringing about her death. 
Reviewing the cases we mentioned earlier we wish to state that we do not 
“blame” the Agha Khan for possessing his tempting jewelry nor of displaying 
it before an envious public; nor can we “blame” the proprietors of the Brink’s 
Corporation of Boston if they were lax in safeguarding the money that was 
lifted by the bandits with so much ease. Victims of crimes are no more respon- 
sible than are those who take advantage of them. We may go even further. 
Society itself is not to be “blamed” for its philosophy of punishment or of 
falling back on imprisonment as a security device. As we learn more about 
human motivation the less we think in terms of blame and more in terms of 
understanding. In every instance of crime all factors must be appraised, and 
in the light of these factors we may dispose of the case. Since we take the 
position that imprisonment has failed so signally in rehabilitating most of 
those upon whom it has been imposed, we contend that other forms of treat- 
ment, especially those that may be utilized outside the prison, be tried. 


SCIENTIFIC DISPOSITION OF CRIMINALS 


One of the cardinal principles of modern criminal jurisprudence is that no 
one can be convicted unless it is demonstrably proved that there accompanied 
the overt act a willful intent to commit such an act, It is further assumed that 
only those morally free to commit an act are liable, so that those who are not 
responsible—like young children and the insane—should be disposed of other- 
wise than through the traditional court process. The criminal law requires 
that before a person can be convicted of a crime, it must be established that he 
had a willful or evil or criminal intent to commit the act. This philosophy has 
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had a long evolutionary development that need not be expounded here. The 
fact that it persists is interesting in the light of modern biological science, 
psychiatry, and medical knowledge. 

When a crime is committed, two questions present themselves: “Who com- 
mitted it?” and “Why did he commit it?” It is the object of criminal law 
and modern jurisprudence to find satisfactory answers to these two questions. 
It is no longer necessary to divide criminals into the once popular and con- 
venient categories of accidental, professional, passionate, insane, and so forth. 
Each individual is a peculiar entity unto himself and must be studied as such. 
Roughly speaking, for rough it is, we might classify individuals into cate- 
gories, but, in the last analysis, each individual who commits a crime is in a 
class by himself. 

It is, therefore, imperative that machinery be set up to make a thorough 
study of each individual indicted for the commission of a crime. Innocence 
or guilt of the overt act should be ascertained by the most advanced methods, 
without the mass or archaic hocus-pocus found today in our court trials. Re- 
form in this field is essential. 

Regardless of the methods to be used in ascertaining guilt or innocence the 
Next step is to attempt to understand the “why” of the act. Here we must turn 
to those sciences that have for their content the analysis of human behavior. 
Pre-sentence court clinics, clinics of “experts” or “dispositional tribunals,” are 
the only scientific method that can command the respect of intelligent people 
for the diagnosis and proposed treatment of those individuals who have been 
found guilty of the commission of a serious offense, that is, a felony. 

Individualized treatment is the next step. At present, we give lip service 
to this type of crime therapy. A first offender, who has had an unblemished 
record as a peace-loving citizen, a good neighbor and a reasonably good father 
and husband, suddenly commits an atrocious murder. Immediately the neigh- 
borhood, the community in which he lives, becomes incensed against him and 
demands the electric chair. The “worst is too good for him.” Yet, after the 
excitement of the crime has died down and more interesting events detract 
attention from the misfortune of their neighbor, he could be released on parole 
without much criticism. Obviously, the only reason his neighbors want him 
incarcerated is for revenge, that old, universal, sadistic urge. 4 

Probably the reason why the new penology is so popular is because it meets 
this sadistic urge of the public. It punishes the culprit; “reforms” him by sur- 
rounding him with psychologists, psychiatrists, a good hard job, and all the 
trappings that make the New Prison what it is; and then sends him back to 
the community chastened and contrite. But that is not what penologists want, 
since they know full well that the man has been subjected to the most de- 
moralizing and unproductive experience that society can inflict upon him. 
His experience in the New Prison has stigmatized him, broken him, degraded 
him, and thrown him back on the community a wasted wreck. 
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So even the New Prison must go. Each case, regardless of the attitude of the 
community, must be treated on its merits. After a thorough investigation is 
made, the plan of treatment must be decided on and immediately put into 
effect. For the time being, some of these individuals will be sent to prison and 
probably kept there for life, regardless of the offense. But under no circum- 
stances should they be mistreated or punished in the traditional sense. It can 
well be argued that those who must be put away should be sent to a hospital- 
colony where they can lead a relatively normal life. 

When we think of a felon, we usually picture a serious criminal, a hardened 
individual, habituated to committing serious crimes. But many felons are 
first offenders, Some have committed murder. We lump them together on 
the basis of the type of crime they committed. Instead, we must know them in 
terms of their backgrounds and potentialities. 

We have shown that the bulk of our crimes—about 97 per cent—are merely 
misdemeanors. It is difficult to know how many felonies are committed annu- 
ally in this country. The best information on this comes from the Federal 
Bureau of Investigation in its semi-annual Uniform Crime Reports, according 
to which the estimated number of serious crimes committed in the year 1950 
was 1,790,030. Thousands of these crimes were committed by persons who will 
never be apprehended by the police; other thousands by persons who will be 
permitted to plead to less serious crimes; many others will be acquitted by 
juries or will be placed on probation. 

One method by which we might know how many offenders are finally sent 
to prison for these serious offenses is to examine the figures given out con- 
cerning the movements of prison population. Our latest figures for these, 
however, are for the year 1949. In that year we note that 71,703 prisoners were 
received by the prisons from the courts and 79,298 were discharged through pa- 
role, conditional release, or through expiration of sentence. As a fair estimate, 
then, we might put the number of serious offenders each year at from 60,000 to 
75,000. It is this group which concerns us in this discussion. Out of this number, 
the thousands of mental defectives and other thousands who are mentally ill 
do not belong in penal institutions. Others are hardened offenders, a potential 
menace to society, and need to be segregated for life regardless of the offense— 
with the exception that some of them as they grow older will become more 
docile and less harmful. So the final release of any of this group of dangerous 
criminals should depend entirely upon careful day-by-day scrutiny of their 
limitations and potentialities. This can be done by the expert personnel that 
will be attached to institutions set aside to keep such persons in custody. As 
time comes for their release, they should be placed in the community, condi- 
tionally and under careful supervision. If they fail to measure up, they should 
be sent back to the institution. 


The seriousness of an offense against society depends largely on the ele- 
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ments of time and place. The extent of the social harm done usually deter- 
mines the attention that crimes receive from the law-enforcing or control 
group. True, there are various infractions that have always been considered 
more or less harmful. Garofalo, the Italian criminologist, groups these under 
the headings of crimes against probity and pity. Those offenses that call forth 
social apprehension are likely to be considered most serious. For example, in 
the ranching and cattle-raising days of the West, horse-stealing was, no doubt, 
a much more serious offense than murder, which today is generally regarded 
by the rank-and-file as the most heinous crime. Today horse-stealing is incon- 
venient to the man owning a horse, bút a community does not become highly 
enraged over such a theft. Tire thefts at the moment create more resentment. 

Though murder is traditionally considered the most serious of felonies, 
many big-time crimes committed against society are much worse in their 
effect on the average human being than occasional murders. So far as society 
is affected, murder is not as serious as food adulteration, the wholesale em- 
bezzlement of pre-depression days, employers’ evasion of laws to protect the 
worker from industrial hazards and occupational diseases, the various rackets 
in the consumers’ goods field, and a number of other serious offenses against 
society as a whole, The effects of the overt act of a murderer can never begin 
to measure up to the sorrow, misery, and tragedy experienced by thousands 
of poor persons who lose their life savings through an unscrupulous person 
who seemed to be a “pillar of the community.” A decidedly new pattern of 
thought regarding various antisocial acts must develop, and the old notions, 
nurtured by press, radio, and screen, about murder and the “quaint” crimes of 
petty robbery, burglary and pocket-picking—those aimed at one person or one 
family—must be overhauled or changed. 

In the meantime, the disposition of the case should be determined on the 
basis of the investigation by experts of the background of the accused, his 
mental and biological potentialities, and the possibility of his making restitu- 
tion to his victim’s family. The plan adopted should involve his amenability 
to a program of helpful supervision by someone well grounded in the tech- 
niques of dealing with human behavior problems. Many problems will 
emerge. If the offense is such that his social group will haye none of him, 
arrangements must be made for some form of day-by-day adaptation to his 
life outside of an institution, Many persons are placed on probation today, 
and if the probation staff is capable and adequate, it works reasonably well. 
The probation technique should be extended. 

We do believe that those who violate the laws should not be excused nor 
permitted to enjoy the privileges of the free man. We must insist, however, 
that each one must be treated individually. For some, advice is all that this 
treatment or discipline should be; for others, strict supervision, kind and 
understanding, may be necessary; for still others, some form of monetary 
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restitution will be demanded by the diagnostic clinic. This restitution might 
be exacted for years or even for life, a few dollars at a time. Each case will 
call for some special form of treatment. 

Lewis E. Lawes, former warden of Sing Sing, wrote a revealing book’® 
in which he substantiates what all penologist and penal administrators know, 
that the average murderer is an ordinary citizen without any previous notion 
of committing a crime until confronted with a situation that seemed too much 
for him to solve in any rational manner. As one reads the various cases pre- 
sented by Mr. Lawes, one asks, “Why were these persons’ lives snuffed out, 
when so many other more dangerous’ criminals are permitted to walk the 
streets free men?” 

In the past, intelligent and well-informed persons have been emphasizing 
the necessity of stressing the introduction of psychiatry into the juvenile 
courts and the institutions for the treatment of delinquents, as the most prom- 
ising avenue of immediate application of science to the repression of crime 
and reformation of the criminals. Now we must pursue a parallel campaign 
for the gradual but certain projection of psychiatry into the procedure as re- 
gards the adult criminal. The most essential thing here is to educate the pub- 
lic as to the sociomedical nature of the problem of crime. Today we are 
willing to allow medical men to care for the mental defectives and the insane, 
this is a result of a century or more of education emphasizing the medical 
nature of these problems and disorders. As soon as the public comes to regard 
crime as a sociomedical problem, we shall have little trouble in getting consent 
to hand over the treatment of crime to psychiatrists and others expert in hu- 
man behavior. Perhaps a limited form of a psychiatric census, achieved by 
linking up the public schools with child-guidance clinics, might offer some 
solution to this problem. 

In summarizing, however, we may well reiterate the fundamental truth that 
we shall not make any substantial progress merely by advocating better penal 
and correctional institutions. There must be a more or less complete escape 
from all institutionalization, save for the few who need permanent segregation 
or a short period of institutional supervision and direction before conditional 
release under supervision.” The rational treatment of criminals demands 
mainly non-institutional programs—the elimination of prisons, the destruction 
of the “convict bogey,” the non-institutional treatment of delinquent children, 
and a comprehensive and inclusive use of probation, conditional release, and 
parole. The first great revolution in handling criminals was the transition 
from corporal punishment to institutionalization; the great revolution of the 
future must consist in the escape from institutionalization and the creation of 
a program of reformative treatment based upon reason and science. 


16 Lewis E. Lawes, Meet the Murderer. New York: Harper, 1940. 
17 Cf, John Barker Waite, “Revenge Costs Too Much,” Harper's, May 1946, pp. 466-72. 


CHAPTER XL 


The Prevention and Control 
of Traditional Crime 


RECREATION AND CHARACTER BUILDING AGENCIES 
AS A PREVENTIVE 

The most ardent and hopeful laborer in the field of crime prevention does 
not envisage the elimination of criminality and delinquency, It is generally 
accepted that these social plagues are merely forms of maladjustment flowing 
from our culture. It is further accepted that we cannot isolate an overt crime 
or a delinquent act and treat it apart from the setting in which it appears. 
The task of society is to provide the climate, as well as the facilities, which 
make possible the social integration of every child brought into the world. 
This, naturally, is a big order. The fact that the great majority of people 
manage to go through life without serious maladjustment indicates some 
promise that, as we bend our efforts in the direction of prevention, more and 
still more children will make the necessary adjustments to the complex life 
facing them. 

In our earlier chapters we pointed out that the causes of crime are not only 
legion, but elusive as well. We might also make the statement that attempts 
at crime prevention are legion. To say that such effort is many-sided does not 
shed much light on the overall problem. Yet it is definitely many-sided. There 
is no “open sesame” to the riddle of why people resort to crime. There is, 
likewise, no easy answer to the prevention of crime. 

Although there are many modes of attack, they might well be narrowed 
down to two; first, realizing the necessity of removing the social and economic 
forces that induce attitudes leading to delinquency, and second, focusing at- 
tention on the individual who shows delinquent potentialities either because 
of biological or psychological handicaps or from a lack of social or economic 
opportunities for attaining that social integration that is desirable in any 
culture. 

Since it is largely from the.youth that our criminals are recruited, we find 
most crime prevention projects dealing with children’s activities. Yet during 
the past quarter century there has been a strong realization that at least one- 
third of the families in this country must be financially assisted, through gov- 
ernmental agencies, such as social security, group insurance, workman’s com- 
pensation, unemployment insurance, and the like, if we are to develop what 
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self-reliance there is inherent in the economically and socially underprivileged. 
The laissez-faire, or rugged individualistic philosophy that dominated our 
country for over 100 years brought humiliation, degradation, and abject bitter- 
ness in their wake. It is in such a sordid atmosphere that traditional crime 
breeds. We have discussed competitive capitalism and its concomitant, the 
something-for-nothing psychology, which still flourishes widely in our 
economy. We have seen, during the past 25 years, some mitigation of this 
philosophy. We have, however, much to accomplish before every child will 
have the opportunity of growing up unimpaired by undernourishment and 
lack of wholesome air and sunlight. But progress is being made gradually. 
The next half century should see many areas developed, so that fewer persons 
will be socially and economically handicapped. 

It is our purpose here to discuss the second line of attack rather than to say 
anything more regarding the large issues involved in economic and social 
injustice. We have already pointed out that a society usually breeds the 
criminals it deserves. 

During the past quarter century many splendid efforts have been made in 
nearly every community to cope with the problem of delinquency through 
crime prevention work and character-building agencies. Hundreds of well- 
meaning persons and many well-endowed agencies have assumed that their 
particular theory of the causes of crime is correct. Some of these agencies have 
become intrenched in the community and now assume the proportion of 
“vested interests.” 

These agencies have launched forth on diverse programs, some after con- 
scientiously studying the situation, and others without any exploratory work 
whatever. The latter have taken a catchphrase popular at the moment, have 
campaigned for large sums of money or prevailed upon government agencies 
for grants-in-aid, and have set up elaborate programs in crime prevention. 

Many organizations are doing only superficial work. Some few, however, 
have periodically taken time out from their programs to appraise their results. 
Few have measured up to the goals they set out to accomplish. Not only have 
much time, energy, and money been expended, but statistics have sometimes 
been twisted in annual reports to justify continuing programs that have made 
little inroads on delinquency. Not that those who do this are dishonest. They 
are sincere and well-meaning, but lack the vision to cope in realistic terms 
with the problems of delinquency and crime. 

For example, it is frequently assumed by many reformers that if only boys’ 
clubs were started in certain neighborhoods, recreation programs stimulated 
and expanded, and neighborhood areas revitalized, crime would be reduced. 
It would be much more sensible if we worked on these objectives, not so much 
because they reduce crime, but because they are valuable adjuncts to a healthy 
and successful community life. Professor Frederic M. Thrasher, in describing 
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a “crime prevention” program in a neighborhood in New York City, stresses 
this point, as follows: 


From the beginning it was felt that the crime-prevention program on the 
Lower West Side should be a slow growth, gradually winning its way into 
the confidence of the community. It was recognized at the outset that if such 
a program should first be announced and its various ramifications described, 
it would meet with inevitable resistance and would be foredoomed to failure. 

. . . For this reason the words “crime prevention” were not even mentioned 

in connection with the program for a year or more after the work was 

initiated,* 

In his study on the effectiveness of boys’ clubs in New York City, Thrasher 
brings some pertinent questions to the welfare worker for consideration. Al- 
though the study undertaken by him and his assistants covers only one boys’ 
club opened in a “crime-breeding” area in New York City, it emphasizes 
typical difficulties that constantly face those who are attempting to use this 
sort of agency and program in the drive to prevent delinquency. He found 
that: (1) the Club was not an important factor in the prevention of juvenile 
delinquency during the four initial years of its existence; (2) the Club did 
not reach the originally estimated membership of 6,000 boys. Furthermore, 
large numbers of boys in its immediate area were not enrolled by the Club. 
Obviously, the general conclusion is that the Club did not succeed in reaching 
a large number of boys whom it was designed to serve—this, despite the fact 
that facilities were considered adequate enough to attract boys of the age 
groups desired; and (3) no more than 13 per cent of the Club’s membership 
went to camp, so the program was decidedly curtailed and the Club did not 
affect many boys during the summer months. 

Professor Thrasher contends, however, despite this study that “the Boys’ 
Club is one of the most important and essential elements in any crime pre- 
vention program.” He is convinced that a club of this sort performs many 
functions for underprivileged boys, especially in congested neighborhoods, 
such as recreation, health, service, vocational placement, etc., and that ine 
prevention might well be regarded as a function incidental to this service. 

In Chapter IX we discussed the lack of recreation as one of the causes of 


o one will deny that children have a right to play 


deli . Certainly n 
Ske ee Bee ? We have become so 


in a safe place. But does recreation prevent delinquency’ We ! : 
inured to the claim of its deterrent value that we find it difficult to think 
otherwise. The authors of this book are wholly in sympathy with more and 
better playgrounds and supervised recreation of all kinds. Keeping the child 

“The Lower West Side Prevention Program,” in Sheldon and Eleanor 


1 Frederic M. Thrasher, Baie fel a oats 
Glueck (eds.), Preventing Crime. New York: raw Hill, 1936, pp- 67. : 
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interested during his spare time is important and we heartily endorse both 
public and private efforts to realize this objective. But much of what poses 
for recreation is a waste of energy and money, and much of the personnel in 
various recreational pursuits is untrained and totally incapable of realizing its 
responsibility. This applies not only to the larger cities but also to the small 
towns and villages of the country where children kill time aimlessly because 
there is nothing provided that presents a challenge to them. 

Earlier we quoted from a comprehensive study of recreation in Chicago by 
Shanas and Dunning.” We found that, as a rule, delinquent boys do not like 
supervised recreation and those that do, prefer competitive sports. The study 
maintained that supervised recreation did reduce delinquency but that many 
delinquents do not participate. One may gather from such a study that recrea- 
tion is not a panacea, but that if such provisions were made and the personnel 
would accept the delinquent and potential delinquent as a challenge, the rate 
of delinquency would be reduced. 

Besides wholesome recreation, a program of meaningful activity is necessary 
to direct tendencies toward citizenship rather than in the direction of anti- 
social conduct. School, church, and municipal programs should be developed 
in such a way that well-rounded living—and not merely prevention of crime 
—will be the goal expressed. Any recreational program should be formulated 
in terms of citizenship for all children, not merely for the reduction of crime 
among certain elements or groups. One reason why delinquency decreases in 
sections where there are playgrounds and boys’ clubs is that these organiza- 
tions handle their own delinquents. Police take boys they apprehend in petty 
delinquency to the directors of the playgrounds or clubs for active participa- 
tion in the programs there, instead of taking them to the police station. In 
some of our larger cities the Crime Prevention Bureaus and Police Athletic 
Leagues are organizations sponsoring recreational activities for older boys 
such as basketball, baseball, pool, swimming, etc., for the expressed purpose 
of keeping those who participate from becoming delinquent.‘ The police refer 
youths between 16 and 21, apprehended in some minor infraction of the law, 
to these agencies. In such arrangements the police work with the private 
agencies; funds are usually secured from citizens who can always be counted 
on to provide for recreational activities if the “crime-prevention” feature is 
emphasized. This practice of the police is to be commended, but it is over- 
optimistic to think of such a program as a crime preventive. Occasionally the 
director of such a recreational agency, who has apparently received much 
public acclamation for work well done, finds himself in an embarrassing situa- 
tion when the delinquency rate in his area mysteriously rises. 

In congested areas of our large cities thousands of youngsters who have no 
opportunities for wholesome recreational activities will never become de- 


3 See pp. 191-192. 
4 See Alan Hynd, “PAL Cops and Kids,” Collier's Magazine, November 11, 1950, pp. 20 ff. 
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linquent. They come from impoverished homes and experience very few 
advantages as they go through the process of growing to maturity—yet they 
will develop into reasonably good citizens. 

Important as playgrounds and character-building agencies are, they can do 
little to prevent delinquency, especially in our larger cities. An interesting 
study from Detroit focuses attention on the importance of family recreation. 
From a positive viewpoint, it might be stated that few delinquent children 
will emerge from those families in which all the members participate to some 
degree in each other's leisure-time pursuits. Especially is this true of boys 
whose fathers participate in their play to some extent. The Detroit study, one 
of the few of its kind, attempted to ascertain to what degree the parents of 
boys brought into juvenile court participated in their recreation. Analysis of 
the frequency of parental participation in the recreation of 2,137 boys is 
worked out in the following table: 


Degree of Participation Number Per Cent 
Regular 176 8.2 
Occasional 667 31.2 
Seldom 1218 57.0 
Never 19 0.9 
Not Stated 57 2.7 


We see, then, that less than one in 12 boys is fortunate enough to have parents 
who regularly take part in his play. The kinds of participation are ball games, 
fishing trips, picnics, trips to points of interest, and the like, in which either 
the father or the entire family join in the fun.* Yet there is real danger in 
obviously trying to be a “pal” to a child. Certainly it should never be forced, 
Many middle-class families are often disturbed when they face the facts of 
adolescent life and find their children prefer them to act as adults than as 
adolescents. The answer seems to be one in which every effort should be made 
to develop a socially-integrated family situation in which each member will 
feel a definite sense of belonging. How much then this obvious preventive 
to delinquency may be attributed to recreation and how much to the warm, 
wholesome atmosphere of a socially well-integrated family that appreciates 
each individual member as a person would be an interesting question for dis- 
cussion. Participation by various members of the family in the joys and inter- 
ests of each member is perhaps of more value than mere participation in rec- 
reational activities. ‘ Ws asi 
The more progressive settlement houses, recreation and cl E a g 
agencies, and other community agencies dealing with children and adolescen 
youth, have long felt that trained personnel gran Be alge ae 
prevention. They feel that the physical and material facilities are u 


5 William W. Wattenberg, “Family Recreation and Delinquency,” Focus, N.P.P.A., January 
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as means to an end and thus place great emphasis on techniques as applied 
by their workers. Thus we find many of these community assets employing 
social group workers rather than volunteers or merely college trained persons. 
We shall now discuss just what is meant by social group work as it is applied 
to the prevention field. 


SOCIAL WORK AND PREVENTION OF DELINQUENCY 


The development of the social group work method in recent years has been 
of interest to persons engaged in the prevention of delinquency, not because 
it emphasized this particular aspect of social planning, but because it intro- 
duced a new technique in understanding all types of human behavior, espe- 
cially when they emerge in group activities. Briefly stated, social group work 
envisages an “orderly, systematic, planned way of working with people in 
groups.”® 

Social group work attempts to supply the various community agencies that 
are dealing with leisure time pursuits, club activity, hobbies, and so forth, 
with trained leadership. It is not a new approach but rather a new method, 
It is the conviction of those who have developed this new technique, that such 


contributions to society, in dealing with maladjusted persons. He singles them 
out of the crowd and turns them over to the proper specialists. Group work 


vidual is heightened. 

Social group work is not essentially a preventive to delinquent behavior and 
should not be so considered, In a study of the type of clientele served by group 
work agencies it was revealed that this type of activity is “not in general iden- 
tified closely with the underprivileged and insecure elements in our popula- 
tion, nor with the age groups among which delinquency is most prevalent.”” 


€ Harleigh B. Trecker, Social Group Work: Principles and Practices, New York: Women’s 
Press, 1948, p. 7. See also Grace L. Coyle, Group Work With American Youth. New York: 
Harper, 1948. 
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The question is, then, whether some agencies by the nature of their programs, 
attitudes, and methods, do screen out the boys and girls who are handicapped 
physically, mentally, economically, or racially; or who are emotionally mal- 
adjusted; or who have an unfortunate and unhappy family background. Yet 
there is evidence that more purposeful work with social groups at play (rec- 
reational agencies), in club work (settlement houses), at summer camps 
(Y.M.C.A. and Y.W.C.A.), and in counseling (Big Brother and Big Sister), 
lead to the conclusion that many persons are diverted from frustration or per- 
sonal maladjustment into more meaningful and socially approved ways of 
living. 

In other words, group work agencies can be expected to take responsibility 
for both the prevention and treatment of delinquency, but usually only as a 
part of their present service to individuals and to the community. To the ex- 
tent that the guidance service is provided and the group work process is ef- 
fectively utilized, the potentialities for prevention and treatment of delin- 
quency are enhanced. 

Group work enters the field of “character building” with a much more pro- 
fessional attitude than most of the traditional organizations. Trained person- 
nel is, of course, the most conspicuous feature of social group work, Standards 
have been increased in the recent past and many schools of social work offer a 
course of training in the field on the graduate level. 

Closely associated with the philosophy of social group work is Fritz Redl 
of the department of social work of Wayne University. Redl has written on 
such subjects as guidance and counseling and has, in fact, carried on pioneer 
work in delinquency control in the Detroit group project at Pioneer House. 
This project, while in operation, served as a clinic for other case working 
agencies. Dr. Redl, who is a psychiatrist rather than a social worker, has two 
convictions concerning treatment that are sound enough to be considered fa- 
vorably in many treatment centers. They are: 1. Guidance or group counseling 
is ineffective in groups of more than eight or ten; 2. For every hour spent on 
actual group work activity, the group leader should spend five hours in record 
writing and case work contacts. It may be implied from these postulates that 
such high standards dignify the profession as well as the treatment program. 
In older methods of guidance or supervision workers were obliged to assume 
heavy case loads and thus spread their skill over wide areas too superficially. 


SCHOOL COUNSELING 


In a previous chapter we discussed the role of the school in thwarting in- 
cipient delinquency and in detecting evidence of maladjustment among chil- 
dren. Aside from gearing its curricula to meet the needs of all children, the 
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school has developed, through the years, a counseling service. It is of some im- 
portance that we review this area as it is inextricably associated with the prob- 
lems of childhood. 

The National Conference on Prevention and Control of Delinquency (con- 
vened by Attorney General Tom Clark in 1946), in its Report dealing with 
“School and Teacher Responsibilities” (No. 15), asks whether the “teachers 
. - . are alert to telltale signs of potential delinquent behavior.” This is prob- 
ably a fair question to ask, yet we cannot expect the overworked and under- 
paid teacher to be a master craftsman in all fields of child development. But 
here we may list the telltale signs of incipient trouble as compiled by the Na- 
tional Conference: 


Is the child unfriendly or seclusive? 

Is he failing in his school work? 

Does he play truant? 

Is he in good physical condition? 

Does he show many fears? 

Is he rejected or unwanted at home, on the playground, or in the school? 

Does he run with a gang? 

Does he have any contact with a supervised recreational program in the 
community? 

Does he have a church or Sunday school affiliation? 

Does he plan to leave school? 

Does he live in a high delinquency neighborhood? 

Does the child show marks of poverty? 

Does he live in a crowded and unattractive home? S 

Does he have academic limitations or special disabilities that interfere with 
his learning? 

Does he come from a broken or deserted home? 

Does his mother work outside the home? 


The Report continues by stating that a poorly trained teacher will not detect 
many of these danger signals. It calls for teachers possessing the necessary in- 
sight to identify such limitations to a well-rounded child life. Every effort 
should be made by school boards to see that properly trained teachers are em- 
ployed and that a system of counseling be inaugurated to cope with children 
thus handicapped.? 

An important adjunct of the modern school in dealing with behavior prob- 
lems is the counseling service. In many schools this is handled by the visiting 
teacher, although it is often called guidance or counseling service. 


9 See Forty-Seventh Yearbook, Part I, National Society for the Study of Education, Chicago: 
University of Chicago Press, 1948 which deals with the problem of detecting incipient delin- 
quency in the schoolroom: “Prevention of Delinquency Through Guided Group Experience,” by 
Ruth Strang; “The Delinquent in the Classroom,” by Norman Fenton; “How School Services 
Help to Prevent Delinquency,” by Bess Goodykoontz; “The Role of the Administrator in Rela- 
tion to Juvenile Delinquency,” by William C. Kvaraceus. 
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The visiting teacher movement has its roots in the fields of education and 
social work. In 1906 and 1907 New York City, Boston and Hartford, Con- 
necticut, “developed simultaneously but independently a similar type of work 
to meet a common need.”?° In New York the movement originated in two 
settlement houses, Hartley House and Greenwich House, where settlement 
workers felt the need of getting acquainted with the teachers of the children 
who frequented the settlements. Two visitors were assigned to the schools and 
homes of three districts in order to learn more about the children, in whom 
they all had a common interest. In January, 1907, a committee was formed to 
deyelop this work with the Public Education Association taking the lead, In 
1913 the New York Board of Education took over this pioneering work. 

In Boston, in 1907, the Woman's Education Association established a home 
and school visitor in the Winthrop School to “bring about a greater harmony 
between the two and to make more effective the education of the child,.”** By 
1923 there were seven visiting teachers provided for the elementary schools of 
Boston and two for high schools. 

In Hartford, the work was pioneered in the Barnard School in 1907 upon 
suggestion of the director of the Psychological Clinic. The visiting teacher as- 
sisted the psychologist in securing the history of the children and in carrying 
out the recommendations of the clinic in regard to social service, physical 
treatment or school adjustment. 

Other pioneer movements began in Philadelphia in 1909; Worcester, Mas- 
sachusetts, in 1910; Rochester, New York, in 1913;'* Kansas City, in 19153 
Minneapolis, in 1916; Chicago in 1919; and, during the period from 1913 to 
1921, in Newton, Massachusetts, Mount Vernon, New York, Utica, New 
York, Mason City, Iowa, and Fargo, North Dakota. Today there are or- 
ganized services falling within the purview of visiting teacher service in over 
266 cities.** 

In essence, the visiting teacher or guidance service of the public schools is 
concerned with the problem child. For example, in earlier days, in Rochester, 
New York, the work began with a study of the causes of truancy and non- 
attendance in school. This later evolved into the study of many kinds of be- 
havior difficulty with an emphasis on prevention. 

In 1921 the National Committee on Visiting Teachers was formed and 


10 The Visiting Teacher in the United States, The Public Education Association of New York 
City, 1921. 

i J. J. Oppenheimer, The Visiting Teacher Movement, New York, Joint Committee on Me- 
thods of Preventing Delinquency, 1925, p. 3. Quotation from Report of the Home and School 
Visitor, Winthrop School District, Boston, 1908. 

12 Rochester has the distinction of being the first city to support and direct visiting teacher 
services from the beginning without outside funds. 

18 These figures, together with much of this material is from a pamphlet issued in 1945 by 
the Federal Security Agency, United States Department of Education, entitled “The Place of the 
Visiting Teacher Services in the School Program.” Also see “School Social Services” in Social 


Work Yearbook, 1949, pp. 457-462. 
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financial backing was granted by the Commonwealth Fund of New York for 
a country-wide demonstration service. At the time, the committee stated its 
purpose was to help the “child who was tending toward delinquency, who 
fails to ‘get along’ in his school, home or neighborhood environment, who is 
troublesome, or ‘difficult,’ or maladjusted.”"* The committee entertained the 
conviction that the school is in the strategic position to undertake child wel- 
fare work and that “sound social case work is valuable in making the work of 
the school more effective.”"* 

The committee placed 30 visiting teachers in as many different communi- 
ties for a demonstration period. Cooperation with boards of education was 
guaranteed; in fact, the local school board paid one-third of the salary with 
the committee guaranteeing the other portion. It is from this experiment by 
these pioneers that the best material on the work of the visiting teacher has 
been collected. 

While the services performed by the visiting teacher vary in different school 
systems there are various phases of child welfare that may conceivably fall 
within an overall functional philosophy. These are: (a) acting as attendance 
officer; (b) working out problems causing nonattendance; (c) adjustment of 
behavior problems; (d) home-school relationships; (e) referral of problems to 
child-guidance clinics and other outside social agencies; (f) direct treatment 
of children’s difficulties. In a report of some 250 cities it was found that serv- 
ices labeled , c, d, and e are most frequent.?* 

The visiting teacher should be so trained that she speaks the language of 
the teacher. She should understand child psychology and have no little knowl- 
edge of social work and the findings of psychiatry. In general, the training for 
such positions should be along the lines of psychiatric social work but with 
more than passing acquaintance of the art of school teaching. Assuming that 
visiting teachers are well trained, it follows that school boards should not bur- 
den them with routine administrative duties that can be handled equally as 
well by clerks. This tendency exists in too many school systems today. 

It is not to be implied that in every school where counseling exists every- 
thing is on a high plane. The counseling atmosphere is prepared and nur- 
tured primarily by the principal of the school. If he or she has little insight 
into counseling philosophy even a good worker can be of little service to the 
problem child. It is not enough for a city to boast that it employs one hundred 
counselors or a counselor in every school. Counseling services must be profes- 
sional. The counselor cannot be asked to do “piddling” administrative tasks. 
Nor can a counselor, on the other hand, permit herself to become institution- 
alized or routinized by her job. She must accept her responsibility by viewing 
each child as a personality with potentialities for good rather than as a little 


14 Oppenheimer, op. cit., p. 10. 

15 Ibid., p. 11. 

16 “The Place of Visiting Teacher Services in the School Program,” Federal Security Bulletin, 
1945, D. 25- 
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scourge to society. She must possess insight and a capacity to work with the 
agencies in the community with no feeling of the authoritarianism that, un- 
fortunately, begins to grip all too many persons who deal with children in 
trouble, She must work effectively with law-enforcement officers, especially 
the policewomen’s units that function in many of our large cities. We have 
discussed the work of police-women elsewhere.“ 

The school, then, can be of great service in preventing delinquency as well 
as in dealing with incipient delinquency in a number of ways. A complete re- 
orientation regarding types of curricula would seem to be of first importance. 
Courses of study are still far too traditionally imposed. Aside from curricular 
changes that, incidentally, have come in altogether too slow a tempo, the 
school must see that its teachers are alert to frustration and maladjustment 
among their children so that they will know where they may turn for help. 
This, of course, means an adequate counseling service that is prepared to cope 
with atypical children in a professional manner." The school, in short, can be 
of inestimable service in the fight against juvenile delinquency. 


CITIZEN PARTICIPATION—THE COMMUNITY COUNCIL 


It has often been stated that the strongest link in the chain of crime preven- 
tion is community responsibility. Aside from tax supported services and pri- 
vately supported agencies working in this important area, the voluntary citi- 
zen service, alert to community needs of young people, has long been opera- 
tive in various parts of the country. Perhaps the best known of these is the 
community council, or co-ordinating council. The state of California has, per- 
haps, perfected the co-ordinating council to its highest level. We shall discuss 
briefly the nature of its program in mobilizing the forces of the community in 
crime prevention. 

According to Mr. Kenyon J. Scudder, one-time chief of probation for Los 
Angeles County and at present superintendent of the California Institution for 
Men at Chino, the first Council was launched April 4, 1932, when Judge Sam- 
uel Black of the Juvenile Court “called together seven hundred officials, police 
officers, social workers and representatives of organizations interested in the 
reduction of delinquency.”*® Acting on the thesis that the delinquency rate is 
the responsibility of the entire community, those who developed the co-ordi- 
nating council insisted that all interested agencies and private citizens should 
mobilize to study and act on the solution of the problem. 

Briefly, a Council is composed of law-enforcement officials, representatives 
of case working agencies, leaders in character building organizations and" of 
civic clubs, Parent-Teacher Associations, women’s clubs, and church repre- 


17 Chapter XH, pp. 260-262. è 
18 See Rachel Dunaway Cox, “The School Counselor's Contribution to the Prevention of 


Delinquency,” Federal Probation, March 1950, pp. 23-28. . 
19 In an address by Mr. Scudder delivered at the Attorney General’s Conference on Crime, 


Washington, D.C., December 10-14, 1934; see Proceedings, pp. 413-424. 
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sentatives. During the first three years 52 such councils were formed in the 
city of Los Angeles.” 

Mr. Kenneth S. Beam, one of the country’s best authorities on the Council 
concept, and at present Director of Co-Ordinating Councils, Inc., San Diego, 
California, lists the following five features as common characteristics of such 
councils: 


1. They are organized on a community basis in towns and small cities, and 
on a neighborhood basis in large cities. 

2. They bring together city and county officials, representatives of probate 
agencies and civic organizations interested in the welfare of children, youth, 
the family, and the community. 

3. They emphasize the importance of citizen or lay participation. 

4. They do not act as agencies but as counseling or coordinating bodies. 

5. They are interested in the prevention of delinquency. Some make this 
their major objective while others consider it secondary.”* 


Fully three hundred councils are functioning in California alone. The 
Youth Authority of that state has given impetus to the councils since its incep- 
tion in 1941. But other states also have many in operation. Many of the larger 
cities have such councils working along neighborhood lines. Their activities 
are legion and varied. Developing leisure-time pursuits for the youth of the 
neighborhood or city, regulating questionable media generally recognized as 
detrimental to children or adolescents, calling for law-enforcement from po- 
lice, making studies of areas of high delinquency rates, sponsoring worth- 
while celebrations of holidays—all are legitimate activities of the councils. 
Councils can also work actively with youth groups in their attacks on de- 
linquency.”* 

One of the best established council of its kind in the entire country, both as 
to solidity of structure and financial security, is the council of San Diego 
County. Although the initial interest of its citizens goes back to 1920, this or- 
ganization was formally developed in 1942 as a public-supported agency on a 
county-wide basis. As already stated, it has at its helm the pioneer, Kenneth S. 
Beam who, for many years, directed various councils in Los Angeles. The 
program is in truth a co-ordinating entity geared primarily to youth. While 
control of delinquency is of paramount importance, the activities of the coun- 
cil are manifold. The central office provides guidance and advice to newly or- 
ganized councils as well as to the older established units. Community and 


20 Mr. Scudder calls attention to the fact that the Co-Ordinating Council idea originated in 
Berkeley, California, under the direction of Chief of Police August Vollmer as early as 1919. 

21 “Community Coordination,” Yearbook, N.P.P.A., 1937, pp. 47-76, especially p. 48. 

22 The reader is referred to Youth Service, Inc., Peekskill, New York, an organization speci- 
fically interested in activities for youth. See also, National Conference on Prevention and Control 
of Delinquency, Reports 1, Community Coordination; No. 9, Recreation for Youth; No. 11, 
Youth Participation; No. 12, Citizen Responsibility; Government Printing Office, Washington, 
DC., 1947. 
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county conferences are held periodically, at which times speakers of national 
reputation are heard on problems of youth and community service. The head- 
quarters also publishes handbooks on a variety of subjects dealing with the 
home, the neighborhood, and the community—all focused on matters dealing 
with children and youth. One such project, unique to San Diego, is the Fam- 
ily Log, an illustrated booklet, which stimulates families to keep a record of 
the activities of each member in order to sustain an interest in the home. An- 
other is the Handbook of Answers for Parents, which attempts to develop 
home activities along the lines of recreation as well as other home activities. 
The Council regularly publishes an excellent magazine called The Coordina- 
tor. The San Diego Council, a few years ago, grappled with the baneful ef- 
fects of the comics magazines. This was done by working with the two larg- 
est distributors of these children’s magazines, who gladly cooperated in screen- 
ing the most harmful from the city. 

Such councils as the one in San Diego can be of great influence in building 
a home life where harmony and mutual respect can be nurtured instead of 
distrust and frustration, two of the causes of delinquency and emotional mal- 
adjustment. Neighborhoods can be developed into healthy places where chil- 
dren and young people can participate in wholesome activities and thus be 
saved the tragic experiences of delinquency. i < 

The Chicago Area Project is another neighborhood enterprise that attempts 
to understand the forces that make for crime and delinquency and to build up 
adequate buffers against deterioration and demoralization of the area. As early 
as World War I the stock-yards’ district of Chicago was organized along such 
lines in what was called “Back of the Yards’ Neighborhood Council.” More 
recently, under the guidance of sociologists, led by Clifford R. Shaw, the Chi- 
cago Area Project was developed. In 1937, after the project was five years old, 
its aims and program were described as follows: 


The Chicago Area Project is a program which seeks to discover by actual 
demonstration and measurement a procedure for the treatment of delinquents 
and the prevention of delinquency in those neighborhoods of the city which 
have for more than thirty-five years produced a disproportionately large num- 
ber of delinquent boys and girls in the Cook County Juvenile Court. The 
program is in operation in three such neighborhoods. Its primary feature is 
the emphasis which it places upon the participation of the residents of the 
neighborhood in planning and operating the program. The Project seeks to 
determine to what extent constructive changes can be effected in the social 
environment of the neighborhood with consequent reduction in the volume 
of delinquency, by providing to the residents facilities and professional guid- 
ance for the development of their own program for the welfare of their 
children.?* 


23E, W. Burgess, Joseph D. Lohman, and Clifford R. Shaw, “The Chicago Area Project,” 
Yearbook, N.P.P.A., 1937, pp- 8-28. 
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The Chicago Area Project, and others of its kind,” are interesting attempts 
to stimulate the residents of a neighborhood to have faith in their own po- 
tentialities for effective citizenship. In a sense, it is the capitalization of the 
latent resources of leadership in the area with the objective of making the 
neighborhood a respectable place in which children can be reared decently. No 
one would call such projects “Lady Bountiful” types of charity, although the 
propulsion is obviously from the outside and based on arbitrary, although 
carefully arrived at, assumptions. The activities of the area projects are tradi- 
tional, such as sports, club work, hobbies, music, dramatics, and civic under- 
takings. 

GOVERNMENTAL ACTION 
On the National Level 


Several agencies and bureaus of the federal government are concerned with 
problems of the prevention of crime and the treatment of criminals. Aside 
from the law-enforcement units, such as the Federal Bureau of Investigation, 
the Treasury Department, and Post Office Inspectors, we find for example, 
the Children’s Bureau and the Public Health Service. The purpose of the lat- 
ter is to deal with emotionally disturbed delinquents and criminals sent to in- 
stitutions. It works closely with the Federal Bureau of Prisons by supplying 
trained personnel in the medical and psychological fields for the various units 
and staffs at the Medical Unit at Springfield, Missouri, and the two narcotic 
centers at Lexington, Kentucky, and Fort Worth, Texas. 

Perhaps the most important agency, dealing with problems of child life, one 
of which is obviously delinquency, is the United States Children’s Bureau, op- 
erating within the Federal Security Agency. This organization was estab- 
lished in 1912 and from that date until 1946 it was a part of the Department of 
Labor. The purpose of this important bureau is to “investigate and report on 
all matters pertaining to the welfare of children and child life among all 
classes of the people.” It is concerned with orphanages, juvenile courts, deser- 
tion, and employment of children, as well as raising standards in dealing 
with children. Obviously it is deeply interested in delinquency control as well 
as prevention. For many years it compiled statistics relative to juvenile delin- 
quency from local juvenile courts and since 1946, when methods were 
changed, from state departments of welfare. It has also assisted the National 
Probation and Parole Association in drawing up the Standard Juvenile Court 
Act, the latest edition of which was published in 1949. The Bureau also pub- 
lishes annual reports on children in public institutions, including institutions 
for delinquents. It may be seen that the activities of the Children’s Bureau are 
advisory rather than in the field of social action. 

2A somewhat similar project, though geographically more limited and of only temporary 
duration was the Neighborhood Center for Block Organization under the auspices of the Union 
Settlement Association of New York City; for details, see Rudolph M. Wittenberg, “Personality 


Adjustment Through Social Action,” American Journal of Orthopsychiatry, April 1948, pp. 
207-221, 
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The Children’s Bureau actually stemmed from the first White House Con- 
ference on Child Welfare, which was called in 1909 by President Theodore 
Roosevelt. Since that date the Children’s Bureau has been the sponsor and 
chief promoter of other such conferences every ten years. In 1919, designated 
as “Children’s Year,” the conference adopted a set of standards that had wide 
influence. In 1930, the third conference adopted a Children’s Charter that em- 
bodied basic goals for the welfare of children. In 1940 the fourth conference on 
“Children in a Democracy” took as its slogan “Our Concern—Every Child.” 
The midcentury conference—the fifth—was held in December 1950.”° 

In 1946, Congress enacted the Mental Health Act, which provided for a 
nationwide program to cope with mental illness, including those manifesta- 
tions of social and mental ills that are called delinquent behavior. This respon- 
sibility was placed in the Mental Hygiene Division of the United States Pub- 
lic Health Service. The main features of this program are: (1) to foster and 
expand research concerning the problems of mental health; (2) to promote 
training of personnel; and (3) to support and stimulate the efforts of the 
states to develop adequate mental health programs, particularly the preventive 
phases of the work. Dr. R. H. Felix of the Public Health Service, states con- 
cerning this Act: 


The ultimate goal of the Public Health Service in the grants-to-states pro- 
gram is the establishment by the states of one mental out-patient clinic for each 
100,000 population, a figure recommended by the National Committee for 
Mental Hygiene. It is hoped that eventually every community will be served 
by a general, all-purpose mental hygiene clinic which would accept for con- 
sideration all persons presumed by the referring agent to be in need of psy- 
chiatric help. Aside from its value in furnishing psychiatric help to patients 
suffering from mental or emotional disturbances, the clinic can be an impor- 
tant educative force in the community. By interpreting the meaning of a 
delinquent’s behavior and suggesting methods of helping him make a satis- 
factory social and emotional adjustment, it can spread knowledge of mental 
hygiene to parents, teachers, probation officers, and others dealing with de- 
linquents. It also can offer consultative services to courts, probation depart- 
ments, and other agencies on persons about whom the referring agency is 
concerned.”* 


In an earlier chapter we mentioned the various studies made and confer- 
ences called for the purpose of probing into the causes, prevention, and con- 
trol of delinquency and crime. The most famous of these, certainly, was the 
National Commission on Law Observance and Enforcement, called by Presi- 

25 For an analysis of the work of these conferences, see James H. S. Bossard, The Sociology of 
of Child Development. New York: Harper, Chapter XXVII; also Katherine Lenroot, “The Mid- 


century White House Conference and Social Workers,” Social Work Journal, July 1949, pp. 
135-137; also Louis de Boer, “The White House Conference Looks at Delinquency,” Federal 


Probation, March 1951, pp. 40-44- 
26 “The National Mental Health Act and Juvenile Delinquency,” Federal Probation, April- 


June 1947, pp. 9-13. 
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dent Hoover in 1929. It was headed by George W. Wickersham, one-time At- 
torney General of the United States.** In 1934 a Conference on Crime was 
called by Attorney General Homer S. Cummings, which explored the many 
phases of violent crime, such as kidnaping, bank robbery, and the like. It was 
attended by many law-enforcement agents as well as hundreds of persons in- 
terested professionally in the overall problem of crime and its control.” A na- 
tional conference on parole was also called in 1939 by Attorney General Frank 
Murphy. 

In 1946 Attorney General Tom Clark was host to several hundred persons 
concerned with juvenile delinquency. We have discussed this conference in 
Chapter II and have referred to many of its printed reports throughout this 
book. 

The Attorney General’s Survey of Release Procedures, with its published 
five volumes, should also be mentioned in connection with activity on the fed- 
eral level. We have referred to this Survey on numerous occasions. 

All of these conferences and surveys have had as their purpose the under- 
standing of the intricate problems of prevention and control of delinquency 
and crime as well as the treatment of those who run afoul of the law. Cer- 
tainly mention of these should be made in connection with prevention of this 
serious social problem. 


On the State of Local Levels 


We are not here concerned with the area in which states or towns and 
cities maintain and administer institutions for delinquents or adult offenders; 
nor are we interested in parole or probation units. Many states, through their 
various agencies, operate in some fashion with prevention and control of 
crime and delinquency. It is our purpose here to enumerate some of these 
projects. 

We have already mentioned the work of the California Youth Authority in 
connection with prevention.” We noted that this adjunct of the Authority 
makes surveys of local communities and counties, the results of which are 
turned over to local authorities for perusal and whatever action they may wish 
to take in crime control. We further noted that the Authority maintains the 
“California Youth Committee,” which consists of lay persons appointed by 
the governor. It is the function of this group to apprize their local communi- 
ties of the work of the Authority and, through periodic meetings, to discuss 
ways and means of coping with problems of delinquency. 

Illinois has organized a special division on delinquency prevention, now 
called “Division of Youth and Community Service” functioning within ‘the 
state Department of Welfare. This division has set up clinics in various school 
WFP ror cents of this Commission’s work, see p. 66. 

28 See Proceedings of the Attorney General's Conference on Crime, December 10-13, 1934, 


Washington, D.C. 
29 See pp. 805-806. 
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districts throughout the state and, through a staff of experts, seeks to stimulate 
local action for youth programs, primarily through community councils. 

New Jersey, also, attempts to work out state-local cooperation in juvenile 
welfare. This is done through the Division of Community Services for Delin- 
quency Prevention of the Department of Institutions and Agencies. The ac- 
tivities are as follows: to render advisory and consultative service to local com- 
munities on all matters pertaining to child welfare; to raise the level of county 
juvenile court services and to compile an annual census of children dealt with 
by the juvenile courts; to develop a closer relationship between schools and 
social agencies, particularly in matters dealing with mental hygiene; and to 
engage in research projects.*° Legislation was also passed in 1947 in New Jer- 
sey authorizing municipalities to create agencies to be called “Municipal 
Youth Guidance Councils” for the purpose of coordinating local child and 
youth welfare services.” 

The state of New York, in a spectacular manner, has set up a state “Youth 
Commission” whose purpose it has been, since 1943, to stimulate local com- 
munities to spend funds for the welfare of youth. During its first year, some 
$300,000 of state funds and $500,000 from local communities outside New 
York City were expended for the following: (1) the establishment of local 
Youth Bureaus for young people; (2) recreation projects; and (3) educational 
projects that include guidance clinics. By 1948 this vast program was operat- 
ing through 11 Youth Bureaus and three traveling child-guidance clinics that 
were added to the previously organized eight units. There were also 520 rec- 
reation projects under way.** 

In several states mobile mental hygiene clinics, organized on a state-wide 
basis and staffed by psychologists and social workers, cruise throughout the 
state and provide preventive services in small towns and rural areas where 
such facilities are not available. 

There is almost no limit as to the aid state services can render local com- 
munities in coping with delinquency and crime. Since legislation in these 
areas is centered in the states, it is natural that many legislatures, prompted by 
the great amount of publicity on child delinquency, have created special com- 
mittees devoted to the problem of delinquency. These sometimes consist of 
members of the legislature only or are augmented by practitioners in the field, 
or by interested lay citizens. Their objective usually is the preparation of 
needed legislation, including the appropriation of funds for state services in 
this field. Detailed state-wide surveys are often undertaken to aid their pro- 
grams. Governors, on frequent occasions, have called crime conferences that 


80 For details of this program, see Douglas H. MacNeil, “Two and One-Half Years of State- 
Local Collaboration in Delinquency Prevention,” Yearbook, N.P.P.A., 1948, pp. 252-262. 
31 See “Delinquency Prevention Begins At Home,” by Paul G. Cressey, Focus, N.P.P.A., May 


1949, pp. 78-82. : k 
82 For details of this, see Lowell J. Carr, “Organization for Delinquency Control, The Annals, 


January 1949, pp. 64-76, especially, page 66. 
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are attended by workers in the prevention field and by laymen interested in 
child life. Summarizing the whole picture of state activity in this area, Pro- 
fessor Carr states: 


Out of 39 states on which data were available, 23 had set up special bodies 
of some kind—s central planning bodies; 6 coordinating and educational 
bodies; and 12 commissions whose functions ranged from advice to the draft- 
ing of new children’s codes. This seemed to indicate a widespread feeling that 
something needed to be done either to strengthen the juvenile court or to 
supplement it with additional services. Organizations carrying on social action 
in the delinquency field were reported from twelve states. 


It is obvious that space does not permit a more thorough discussion of what 
is being done in the field of delinquency prevention on the state level, We 
have merely cited a few samples. However, we can state that there has been 
an awakening to the serious problem of crime prevention throughout the en- 
tire country. This is undoubtedly due in large measure to the National Con- 
ference on Prevention and Control of Juyenile Delinquency, held in Wash- 
ington, D.C., in 1946. 

We have integrated activity on the local level with that in operation on the 
state level. Attention may be called to a program developed by the Philadel- 
phia Conference for the Prevention and Control of Juvenile Delinquency, an 
outgrowth of the National Conference of 1946.°* States generally work 
through local agencies and public bureaus. In other connections we have dis- 
cussed the role of the school, the activity of child-guidance clinics, parental 
schools, the work of policewomen—all of which are supported through taxes 
or community chests. We have also dealt earlier in this chapter with recreation 
and character-building agencies, as well as group work. In addition, we could 
refer to the work of the church, press, radio, and motion picture as agencies 
having great potential in the preventive field. Crime prevention is a many- 
sided battle and calls for mobilization of all facilities of the community, pub- 
lic and private alike, in coping with the serious problem. We noted that citi- 
Zen participation is greatly needed in community councils and in sponsoring 
youth activities. But the battle will not be won until every child has equal op- 
portunities to come into the world without social or economic handicap and 
to grow to maturity in a healthy fashion. That is the challenge to America. 
Only in this way can we materially cut down the delinquency rate. 


RESEARCH IN DELINQUENCY AND CRIME 
The value of research in the etiology of delinquency and crime has long 


been recognized. Its limitation is, of course, financial since it takes well- 


88 Ibid., pp. 75-76- 
84 See “The Conservation of Human and Spiritual Resources,” Crime Prevention Association 
of Philadelphia, 1950. 


The Prevention and Control of Traditional Crime 849 


trained people to engage in this important work. While there has been, 
through the years, much satisfactory work done, the results of which have had 
important bearing on action programs, there is much more to be done in the 
future. We shall review in this section a fair sampling of the type of research 
that has held the spotlight and holds some hope for the future. It is impossible, 
however, to enumerate all the activity that is carried on throughout the 
country.°° 

The Ohio Bureau of Juvenile Research at Columbus and the Illinois Insti- 
tute for Juvenile Research have rendered outstanding services in the field of 
juvenile research. The New York State Youth Commission has also initiated 
surveys of problem children. A notable example of a research study, con- 
ducted in Connecticut, was published in 1947 and entitled “Needs of Neg- 
lected and Delinquent Children.” Its purpose was to discover the underlying 
causes of delinquency and neglect and to formulate a program of prevention. 
The study was based on available data of 4,538 delinquent children and 898 
neglected children who had come to the attention of state authorities. Taking 
a ten per cent sample of the total cases the study was broken down into cate- 
gories as follows: delinquency of other members of the family, neglect, crime, 
mental disease, mental deficiency, illegitimacy, economic need, and major 
illness. 

The conclusions reached were summarized as follows: (a) the central 
causal factor behind most child neglect and delinquency lies in family dis- 
organization; (b) the causal factor in family disorganization most frequently 
found is emotional instability of the parent; (c) a disorganized family life sets 
in motion processes harmful to children who may react to them by becoming 
delinquent or by developing traits that lead to breakdown later on; (d) from 
disorganized families come other serious and costly social breakdowns such as 
mental disease, mental deficiency, crime, and divorce. The study also sug- 
gested a practical program of early diagnosis and of treatment service in order 
to deal effectively with the problem of family disorganization.** 

The New Jersey State Department of Institutions and Agencies undertook 
a study of community vulnerability to social breakdown. Other agencies en- 
gaged in some kind of delinquency research, in cooperation with universities, 
are the Ohio Welfare Council, collaborating with Ohio State University, and 
the California Youth Authority that, for several years, allocated money for 
research workers at the University of Southern California. 


85 The reader is referred to “Research Relating to Children,” Federal Security Agency, Social 
Security Administration, Children’s Bureau, Washington, D.C., 1949. This brochure is referred 
to as “An Inventory of Studies in Progress,” prepared under the direction of Dr. Clara E. Coun- 
cell. The items listed are taken from various sources including the colleges and universities, 
child-guidance clinics, Bureaus of Juvenile Research, and the like. 

36 A Report to the 1947 Connecticut General Assembly by the Public Welfare Council, Hart- 
ford, Connecticut. See also Reginald Robinson, director of the study, “Beneath the Surface of 
Juvenile Delinquency and Child Neglect,” Survey Mid-monthly, February 1947, pp. 41-52. 
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One of the most ambitious studies dealing with the problem of delinquency 
among children was begun in the Boston area in 1935 at the suggestion and 
with the support of Dr. Richard Cabot who, during his lifetime, was vitally 
interested in character formation. The basis of this study was, from the outset, 
the belief that whatever can be done to favor the growth of character is an ef- 
fective prophylactic against delinquency. Dr. Cabot was also interested in us- 
ing techniques found more often in the physical sciences than seems possible 
in the social sciences. In the beginning of the study, known as the Cambridge- 
Somerville Youth Study, two groups of boys were selected. There were 
325 in each group. One of these, known as the “T” or Treatment group (no 
older than 12 when treatment began), received counseling services throughout 
the duration of the study. The other, the “C” or Control group, comprised 
boys whose behavior was noted throughout the study but who received no 
treatment. 

Each of these two groups was divided into three additional groups on the 
basis of their behavior: 1. The difficult or “D” group whose tendencies pointed 
toward delinquency; 2. The average or “A” group whose prognosis was con- 
sidered good; and 3. The zero or “Z” group about whom there was consider- 
able diagnostic and prognostic doubt. 

From 1935 to 1939 six stages in the program were followed: These were (1) 
Pre-selection of the boys, which included the preparation of school authorities 
who cooperated with teachers of both public and private schools in selecting 
the types of boys needed for the study. Each boy selected was interviewed and 
tested, medically, psychologically, and socially, the latter through the various 
social agencies. Camping trips formed one part of sizing up the boys, as well 
as their families, before they were finally selected. (2) Selection: Each mem- 
ber of the committee reviewed the folder of each boy independently and, 
after much discussion, 782 boys were selected: 360 were diagnosed as difficult, 
334 as average, and 88 as belonging to the “zero” group; (3) Matching: This 
was considered one of the most difficult steps. An attempt was made to match 
each boy of each of the two groups based on such attributes as chronological 
age, dominant stock, birthplace of each parent, religion, locality, school, grade 
placement, physical health, intelligence, attainment, and educational quo- 
tients, mental health, social adjustment, judgments of the selecting commit- 
tee, home ratings, standards of living, occupational status of father, neighbor- 
hood, and school occupational level; (4) Assignment: This dealt with the al- 
location of each boy to a counselor on the basis of certain of the attributes 
mentioned above; (5) Treatment: Treatment was begun on June 1, 1939. 
Aside from the services furnished by the staff of the study, 88 organizations 
and agencies rendered specialized services. These included clinics, hospitals, 
child welfare organizations, state departments, etc.; (6) “Control” program: 
This dealt with the collection, integration and interpretation of data concern- 
ing the boys in the Control group and involved such items as school program 


The Prevention and Control of Traditional Crime 851 


of each boy, actual apprehended delinquency, community relationships, per- 
sonality development, agency contacts, psychological tests and mental ex- 
aminations. These data are secured through interviews with teachers, proba- 
tion officers, church officials, agency representatives, and summer camp di- 
rectors.” 

The study closed December 31, 1945. Its results are of significant interest 
and will be briefly reviewed.** 

The study covered a period of ten years. Several of the boys in both groups 
moved away, went into the armed services, and a few died, so the number 
observed or receiving treatment throughout the entire period diminished 
somewhat from that which began in 1935. The results therefore, cover only 
those who finished the whole ten-year period. The original plan called for the 
inclusion of boys of 6 and 7 years of age but this had to be modified later so 
that boys of 11 and 12 were included. At the end of the period most of the 
boys were 18 to 21 years of age. 

The preliminary conclusions of this significant study are listed as “First 
Conclusion” and “Second Conclusion.” The first conclusion indicates “that 
the special work of the counselors was no more effective than the usual forces 
in the community in preventing boys from committing delinquent acters: 

The second conclusion, based on facts and not wishful thinking, shows (a) 
“that though the first stages of delinquency are not wholly averted when 
starting treatment at the 8-to-11-year level, the later and more serious stages 
are to some degree curtailed”; and (b) since delinquency is not the entire 
story “the making of good citizens or social adjustment” of the boys seemed 
to be more successful. “An examination of the records and interviews with the 
boys themselves offer evidence that in many cases, even in the lives of many 
of the delinquent boys, emotional conflicts were alleviated, practical problems 
were dealt with successfully and boys were given greater confidence to face 
life’s problems.”*° 

The Cambridge-Somerville study is a significant one. Its purpose was to in- 
augurate a study that might be more comparable to experimentation in the 
physical sciences than most have been in the past. The use of the control group 
made this more possible. 

With the mass of data accumulated during the ten-year period the Founda- 
tion expects to publish monographs covering such topics as: “What types of 
treatment were most effective?” “What kinds of boys were responsive?” “Can 


31 This information is digested from P. S. deQ. Cabot, “A Long-Term Study of Children: The 
Cambridge-Somerville Youth Study,” Child Development, Vol. 11, (1940) pp. 143-151. 

38 The following information is digested from an article by the present director of the study, 
Edwin Powers, “An Experiment in Prevention of Delinquency,” The Annals, January 1949 (Vol. 
261), pp. 77-88. See also Edwin Powers and Helen Witmer, The Prevention of Delinquency. 
New Yorky Columbia University Press, 1951. 

89 Ibid., p. 87. 

4° Ibid., p. 88. 
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delinquency be predicted?” “Do delinquent boys come from delinquency 
areas?” Such studies will expand our knowledge so far as some of the more 
usual questions concerning delinquency are concerned. 

The ten-year study on delinquency, made by Drs. Eleanor and Sheldon 
Glueck, is also most significant. It embraced two groups of boys; 500 delin- 
quent and 500 non-delinquent. Their findings point up the fact that if a 
child’s family life was adequate, the chances were only three in 100 that he 
would turn out to be a delinquent. On the other hand, if his family relation- 
ships were strained, the chances were 98 out of 100 that he would succumb to 
a delinquent career. 

These authors found from their studies of family life that little progress 
can be made in delinquency control until the home relationships between par- 
ents and parents and children can be strengthened “by a large-scale, continu- 
ous, pervasive program designed to bring to bear all the resources of mental 
hygiene, social work, education, and religious and ethical instruction upon the 
central issue.” 

Summarizing their findings into what they call a dynamic causal pattern, 
the Gluecks held that delinquents as a group are distinguishable from non- 
delinquents in the following manner: 


1. Physically: in being solid, closely knit, muscular in constitution; 

2. Temperamentally: in being restlessly energetic, impulsive, extroverted, 
aggressive, destructive, often sadistic; 

3. In attitude: by being hostile, defiant, resentful, suspicious, stubborn, soci- 
ally assertive, adventurous, unconventional, non-submissive to authority; 

4. Intellectually: in tending to direct and concrete, rather than symbolic, in- 
tellectual expression, and in being less methodical in their approach to 
problems; 

5. Socio-culturally: in having been reared to a far greater extent than the non- 
delinquent boys in homes in which the “under the roof culture” was “bad,” 
that is, homes of little understanding, affection, stability or moral fiber. 


CONCLUSION 


Studies in prevention and control of delinquency and crime have suffered 
more from lack of integration than from the paucity of funds. There is a 
great need for some over-all national organization that can correlate and syn- 
thesize the work that has been done, is underway, and is being contemplated. 
The attack on delinquency and crime must be relentless and sustained, There 
ean be no moratorium on the gathering of adequate statistics, the ameliora- 
tion of the conditions that breed frustration, maladjustment, and bitterness, 

ss Digest from the New York Times, October 21, 1950. See their work, Unraveling Juvenile 
Delinquency. New York: Commonwealth Fund, 1950. This work has caused considerable dis- 


sussion. For evaluations see Federal Probation, “Symposium on the Gluecks’ Latest Research,” 
March 1951, pp. 52-58. 
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the strengthening of law-enforcement, or the improvement of our prisons and 
reform schools. 

Any significant plan for the reduction of law-breaking, either by children 
or adults, must combine two characteristics: first, it must be comprehensive 
enough to achieve permanent results; and second, it must have certain ele- 
ments that can be put into immediate operation. Permanency and immediacy 
are both essential. It is obvious that a large proportion of our laws could be re- 
pealed without too great a strain on the body politic, and thus we could reduce 
crime by that much. 

Briefly we might state that any thoroughgoing system of crime prevention 
must include the accurate collection of criminal statistics and a more ade- 
quate body of data on delinquency. There can be no intelligent attack upon 
the crime problem that is not founded upon a complete knowledge of the 
relevant facts about the number, types, and frequency of the crimes com- 
mitted, as well as of such accessory facts as the number of convictions and 
recommitments. Some comprehensive plan of gathering data regarding our 
prisons and jails must be developed. There is a shocking lack of information 
in this area. The ambitious Survey of Release Procedures, to which we have 
referred throughout this book, is an example of the type that should be avail- 
able at five-year intervals, at least. At the moment it is impossible to secure 
over-all information concerning what is being done in our prisons so far as 
treatment is concerned. We have no way of knowing how many recidivists 
are in our institutions at any moment. We have few studies of a national 
character showing the efficacy of parole. We know almost nothing definite as 
to the status of productive labor in our prisons. The last over-all study in this 
area was done by the Bureau of Labor in 1940. 

Whether one looks upon the criminal law chiefly from the standpoint of 
deterrence or of reformation, there can be no doubt that certainty of appre- 
hension and conviction for criminal behavior is the first and most indispens- 
able item in securing the immediate reduction in the volume and variety of 
crime. An honest and expert police system is the only answer to efficient ap- 
prehension. Defects in our court system should be remedied. This calls for a 
sweeping reconstruction of court procedure with the eventual elimination of 
the jury, the modification of the sporting theory of justice, and by the adop- 
tion of pre-sentence clinics and diagnostic boards of professionally trained ex- 
perts. The emphasis must be on keeping men out of prison rather than on 
committing them. 
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Charging the jury by the judge, 289-290 
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gang warfare in, 40 
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Children 
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Circumstantial evidence, 284 
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Cities of refuge, 341, 758 
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341 
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postulates of, 372-373 
results of, 374 
Classification of criminal types: 
fallacy of, 68 
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Mosaic, 341 
Sumerian, 341 
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hobby work in, 734 
Comics, effects of, on children, 203-204 
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and “good time” laws, 777-778 
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objections of, 778 
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Confidence game, among women, 589-590 
Conflict: 
between Auburn and Pennsylvania systems, 
412-418 
between guards and inmates of prisons, 690 
cultural, and crime, see Culture conflict and 
crime, 6 
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natural, 829 
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racketeering, see Racketeering 
realistic view of, 3-5 
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serious, 63-64 
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statistics, see Criminal statistics 
syndicate, 10, 14, 30-32 
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recreational, 833-835 
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Criminal causation, see Causes of crime 
Criminal codes, in American colonies, 376- 
380 
Criminal gangs, 10, 14, 35-37 
Criminalistics, see Scientific police methods 
Criminal law: 
defects in, 75-78 
reform in, 371-374 
reform in England, 374-377 
Criminal lawyer, see Defense attorneys 
Criminal prosecution, steps in, 268-300 
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and politicians, 22-28 
as “mad dogs,” 452 
classification of, by Italian School, 143 
distinguished from lawbreakers, 75-78 
intelligence of, 216 
professional, attitudes of, 60—61 
psychopathic, 108-110 
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157-158 
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reliability of, 62 
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Culture conflict and crime, 123-124 
Custody versus treatment in prisons, 639-640 
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Dactyloscopy, see Fingerprinting 
Dark cells in prison, 425 
“Dead end” penology, 425 
Death penalty, see Capital punishment 
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condition of, in early jails, 463 
in modern days, 463-464 
Deceit in children, studies of, 186 
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and the beginning of the New Penology, 558 
Defective delinquent and his treatment, 113- 
117 
Defective families, 215 
Defects, physical, as a cause of crime, 151-152 
Defendant, rights of, 283 
Defender, see Public Defender, also Voluntary 
Defender 
Defense attorneys, 278-280 
and jury selection, 303-308 
and the final plea, 289 
unscrupulous, 279 
Deists, and the reform of the criminal law, 371 
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and escape from state prison, 441 
and the “blue laws,” 76 
and the honor system, 698-699 
and the whipping post, 343 
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and blind-alley jobs, 180 
and feeblemindedness, 216-217 
and poor housing, 207-204 
and poverty, 170-177 
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and the broken home, 209-211 
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causes of, see Crime, causes of 
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extent of, 78-83 
relative recency of term, 318 
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criticims of, 135-137 
Delinquency attitudes: 
and comics, 203-204 
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Delusion test for insanity, 229 
Demonology, 121 
Demoralization, among American youths: 
due to the broken home, 79 
due to uncongenial work, 180 
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and the “kangaroo” court, 469 
Deportation of criminals, see Transportation of 
criminals 
Detainer, 75 
Detectives, see Police 
Detention jails: 
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arguments for, 355 

as opposed to free will, 124-125 
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as a philosophy of punishment, 337 

of capital punishment, 355-356 
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in treatment of foreign-born, 155-156 

in treatment of Mexicans, 76, 158-160 
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in treatment of the poor, 175-176 
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Discrimination: 

against foreign-born, 155-156 
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against Mexicans, 158-160 

against Negroes, 163, 165 

in law-enforcement, 176 
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District attorney, see Prosecutor 
District of Columbia, crime probe, 51 
Dormitories: 

and abnormal sex relations, 447 

in reform schools, 447 
Douches, use of, as punishment in early prisons, 

423 
Drowning, as a form of capital punishment, 
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Drudgery in prisons, 719-720 
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and Great Britain, 90 

and the Kefauver Committee, 57, 86 

as a cause of youthful crime, 82 

“cure” of, 88-89 

extent of, 86 

fictions of, 87 
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Drunken driving, 94 
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extent of, 90-94 

in jails, 91 

treatment of, 92-04 
Ducking-stool as a form of punishment, 346 
Duke of York code, 377 
Dungeons, use of, see Klondike 
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divine worship in, 406 
erection of, 403 
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expense of, 405 
influence of San Michele and Ghent prisons 
in, 403 
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405-406 
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in America, 83, 131 
meaning of, 131 
work of Chicago school in, 131-133 
Economic factors, 170-182 
and crime causation, 130 
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and the prison factory, 717-720 
and the workhouse, 384 
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and the work program, 572 
early schools established, 652 
in the New Prison, 573 
limited curriculum in early schools, 653 
poor programs of, 658 
reforms in, 654-660 
vocational, 655-660 
Electric chair, first use of, 349 
Electric shock, as third degree, 251 
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origin of, 349 
pain of, 350 
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Elmira Reformatory: 
and the indeterminate sentence, 522-526 
construction of, 526 
created, 525 
philosophy of, 526-528 
praised by reformers, 527 
Emasculation of sex offenders, 107-108 
Embezzlement: 
and gambling, 52 
losses due to, 12 
women’s part in, 589 
Embracery, 306 
Endocrinology and crime, 148-150 
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and control of traffic in narcotics, 90 
and the Borstal system, 546-554 
experiments with transportation of crimi- 
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to Australia, 364-365 
to Gibraltar, 365 
gambling control in, 54 
prison labor in, 719-720 
studies of delinquency in, 78, 119 
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653 : 
English Borstal system, see Borstals 
English reformers of criminal law, 374-377 
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Ethnic groups, crimes of, 161-163 
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581, 816 
Evidence, rules of, in court trials, 282-285 
Executions: 
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number of, in U. S., 354 
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Exile in primitive societies (see also Transpor- 
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Experts, testimony of, 257-259 
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Failure of the prison, 561-562, 813-817 
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Family system, see Cottage system 
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and penal administration, 422 
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of convicts as opposed to criminals, 420 
Federal Bureau of Investigation: 

and crime statistics, 62-64 

and “mad dog” criminals, 452-455 

and wire-tapping, 253-255 
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administration of, 581 

and Alcatraz, 455-458 

and labor system, 743-747 

and parole, 585 
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and prison construction, 482-518 

and rating of jails, 472 

architecture of prisons in, 482-518 

civil service in, 586 
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in-service training in, 586 

origin and expansion of, 583-585 

probation and the, 585 

reports of, 62-63 

visiting in, 705 
Federal Juvenile Delinquency Act, 322 
Federal Medical Center, Springfield, Mo., and 

treatment of psychopaths, 110 
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separation from convicts, 217 
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and work of Goddard, 215 
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the role of heredity in, 216 

various studies of, 215-216 
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payment of, in jails, 461-462 
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in county jails, 469-470 

in Massachusetts study, 597 

institutions, 593-597 

professional, 590 

statistics of, 591 
Fetishism, 104 
Finance capitalism, see “White-collar” crime 
Fines: 

based on units of different value, 824 

installment payments of, 474 
Fingerprinting, development of, 257 
Fixed sentence, see Time sentence 
Flogging, 343 

at Auburn prison, 410 

in Alabama prisons, 426 

in chain-gangs, 449-450 

in children’s institutions, 616 

in Delaware, 343 

in Texas prison camps, 426 

in the modern prison, 423 
Food: 

adulteration of, 15 

in old-style prisons, 436-438 

in the New Prison, 569-570 
Forced rape, 102 
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traditions of, 161 
Forensic ballistics, 257 
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Foster home placement, 628-630 
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Freedom of the will: 
and capital punishment, 355 
criticism of, 124-125, 152 
denied by the Italian school, 143 
French commissioners’ report: 
of early Houses of Refuge, 608 
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French experiments with transportation of 
convicts, 365-366 
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Galley slaves, 361 
Gambling: 
and politicians, 49, 51, 56 
combines, 4, 44 
concentrated in cities, 129 
cost of, 45, 50 
exposure of nationwide, 44 
extent of, 45-46 
foreigners more tolerant of, 157 
history of, 46-47 
in Britain, 54 
legalized, 50-55 
Gangland, 131-132 
Gang “molls,” 588 
Gangs, criminal, 4, 35-37, 69, 83 
Gangsters and racketeers, distinction between, 
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Gang syndicates, 10, 14, 29-35 
and lawyer consultants, 17 
Gang warfare and rackets, 4, 40 
among adolescents, 82 
on the waterfront, 37 
Gaols, see Jails 
Gas as a form of death penalty, 350-351 
Gas chamber at San Quentin, 350-351 
Geography and crime, 126-140 
effects of climate, 126-127 
seasonal variations, 128 
George Junior Republic, 625 
and self-government, 692 
Germany, early children’s institutions in, 605 
Ghent, Vilain’s prison at, 382 
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Ghent, Vilain’s prison at, (Cont.) 
architecture, 383 
classification in, 385 
importance to penology, 401, 488 
John Howard's impression of, 386 
separation of convicts in, 385 
Gibraltar, early British penal colony, 365 
Glands, influence of, on crime, 148-150 
Gods and crime, 338-339 
“Good time” laws (see also Commutation): 
objections to, 778 
origin of, 777-778 
Governmental action and crime control: 
on the national level, 844-846 
on the state and local levels, 846-848 
Graft: 
and politics, 22-29 
and the police, 245-246 
Grand jury: 
abolished in England, 273 
a rubber stamp for prosecutor, 273 
composition of, 273 
origin of, 301 
Graphology, 258 
Great Britain, see England 
Great Law of William Penn, provisions of, 378 
Greed: 
as a cause of crime, 6, 12 
in prison labor, 724 
Greencastle, Indiana, work farm at, 92 
Green Haven, N. Y., prison, 484 
Group therapy (see also Guided group inter- 
action; also Psychotherapy), 649-651 
Group work, see Social group work 
Guards, prison: 
breaking-in process, 428-429 
conflict with inmates, 429-430, 690 
in-service training of, 432 
in the New Prison, 568 
quality of, 427 
rules for, 428 
Guard training in prisons, 568 
Guiana, penal colony of, 365-366 
Guided group interaction, 649-651 
Guillotine as a form of capital punishment, 349 
Gunmen: 
duties of, in gang warfare, 30-32 
early examples of, 35 
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Habitual criminal laws (see also Baumes laws 
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Habitual criminals, code of, 60-61 

Hapituar sex offender laws, 105-107 

Hall-Mills case, 288, 590 

Hammurabi code, 341 
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Handwriting experts, 258 
Hanging, as a form of capital punishment, 349 
Harlem, delinquency in, 134 
Harrison Narcotic Act, failure of, 88-89 
Hawes-Cooper Act, 729 
Hawkspur Experiment in England, 553-554 
Health services in prison, 669-676 
Heat treatment as punishment, 86, 425 
Heredity and crime, 141-152 
Heredity and feeblemindedness, 216 
Herstedvester, Denmark: 
and emasculation, 107 
and treatment of psychopaths, 112 
Hexing, prevalence of, 121-122 
Highfields, New Jersey, experiment in guided 
group interaction, 545 
Hi-jacking and criminal gangs, 36 
History of punishment, 337-347 
Hobby work in prisons, 728 
Hocus-pocus and the courts, 287-288 
Hofwyl school, 604 
Holding companies (see also “White-collar” 
crime), 4, 8 
and lawyer criminals, 7, 17 
Holmesburg, Penna., prison, tragedy in, 86 
Homes: 
adequate, 209, 223 
broken, 208-210 
for discharged prisoners, 753-754 
foster, 628-630 
inadequate, as cause of crime, 208-210 
Homicides: 
among juveniles, 80-81 
and executions, 354 
and women, 591 
annual number of, 75 
compared with suicides, 75 
number of, compared with accidental deaths, 
75 
Homosexuality: 
in children’s institutions, 621-623 
in female institutions, 596 
in prisons, 101, 443-448 
prevalence among general population, 100 
the “normal” type of, 100 
Honor systems in prisons (see also Self-govern- 
ment): 
and the George Junior Republic, 692 
a rarity in prison, 688-689 
in early Houses of Refuge, 607 
the Plummer system, 698-699 
the trusty system, 688 
Horseracing, and gambling, 45, 48-49 
Hospice of San Michele at Rome, 382, 386, 48} 
“Hot-rod” games (with automobiles), 82 
Hounding of ex-prisoners by police, 750 
House of Correction, see Workhouse 
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House of Refuge, see Institutions for children 

Houses of Detention for adults, 474-475 

Houses of the Good Shepherd, 626 

Housing and delinquency, 207-209 

Housing of prisoners, 570-571 

Hulks, 363 

Human ecology, see Ecology and crime 

“Hunch” system in sentencing, 295-297 

Huntingdon, Penna,, institution for defective 
delinquents, 113-117 

“Hush money” and the police, 245-246 
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Identical twins and crime, 150-151 
Identification in police science, 255-256, 257, 
259 
Idleness: 
as a cause of crime, 79, 259-263 
in prisons, 717-718, 730, 731 
Illinois: 
graft in, 24 
Stateville prison, 389-390 
Imitation and criminal behavior, 6 
Immigration, see Foreign-born, and crime 
Immigration Commission on crime among 
foreign-born, 155 
Immorality: 
confusion with criminal behavior, 20-21, 72 
in government, 9, 20-21 
Immunity and the professional staff in the 
prison, 645-647 
Imprisonment: 
and loss of civil rights, 749-750 
as substitute for corporal punishment, 381- 
398 
cost of, compared with probation, 761 
failure of, 813-817 
for debt, 463-464 
substitutes for, 821-825 
Inadequate home as a cause of delinquency, 
213 
Inadequate schooling as a cause of delinquency, 
187-189 
Inadequate work as a cause of delinquency, 
180-181 
Incommurficado, 269 
Indefinite sentence, see Indeterminate sentence 
Indemnity: 
as a substitute for imprisonment, 822-823 
for those wrongfully accused, 298-300 
Indeterminate sentence: 
adopted in reformatories, 522, 779 
advocated by Dr. Benjamin Rush, 521, 779 
and Maconochie, 520, 780 
and parole, 782 
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and the court, 781 
and the minimum-maximum concept, 781 
and various offenses, 781 
first introduced in Houses of Refuge, 780 
Indiana work farm, 92 
Indians, crime among, 169 
Indictment, technicalities in, 273-274 
and the grand jury, 272-273 
Individualization of treatment, necessity for, 
827 
Individualized treatment, see Clinics 
Inmate cliques, in prisons, 429-430, 690 
Inmate-guard complex, in the New Prison, 690 
Insane (see also Psychiatry): 
sex offenders, 105-107, 112 
tests for, in courts, 228-229 
Insanity: 
and feeble-mindedness, distinction between, 
215 
in prisons, 235 
in the court-room, 228-238 
laws regarding, 233-234 
tests used by courts, 228-229 
Insecurity of the child in the home, see Ortho- 
psychiatric approach to delinquency 
Installment fines, 474, 824 
Institutional treatment for defective delin- 
quents, 113-117 
Institutions for children: 
abnormal sex practices in, 621-623 
cost of, per capita, 624 
cruelty in, 616-625 
evaluation of, 616-625 
flogging in, 620 
in England, see Borstals 
in Germany, 605 
Lancaster, Ohio, 610, 618 
Mettray, 609 
Nelles, Cal., school, 618 
Institutions for females: 
care of babies in, 598-599 
development of, 593-601 
Insurance policy rackets, 32-33 
Intangible coats of crime, 59 
Intelligence of convicts, 216 
Intermediate stages system of penal treatment: 
and the Irish System, 522 
and the Progressive stages system, 522-523 
International Association of Chiefs of Police, 
and crime statistics, 61-62 
International Penal and Penitentiary Con- 
gresses, 67, 822-825 
Interstate compacts: 
of police, 266-267 
on detainers, 75 
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Investment brokers, see “‘White-collar” crimi- 
nals 

Irish system of penal treatment, features of, 522 
Iron yoke, use of, in punishment, 424 
Isolation cells, 425 
Italian School of criminology: 

Constitutional school, 145-146 

exponents of, 143 
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and children, 465 
and John Howard, 385, 471 
and the kangaroo court, 467-469 
and women, 469-470 
architecture of, 479-481 
as places of detention, 460 
charges against, 459 
colonial, 460 
degradation in, 459 
fee system in, 461-462 
history of, 460-464 
insecurity of, 467 
modern, 464 
politics in, 465 
reform of, 471-478 
regional farms and, 85 
Japanese, delinquency of, 168 
Jersey City, politics in, 26 
Jews, amount of crime among, 183-184 
Jobholders, the strength of the political ma- 
chine, 22, 29 
“John Doe” warrant, 240 
Judges: 
ability of, 287 
accepting bribes, 18 
and caprice in sentencing, 296-297 
and charge to the jury, 289 
and the pre-sentence clinic, 294-296 
attitudes toward probation, 771-772 
dependence upon political organization, 286 
frailties of, 286 
leniency factors considered by, 772 
leniency on women, 592 
powers of, in court trial, 285-286 
severity factors considered by, 772 
Judicial Criminal Statistics, 63 
Jukes, study of, 216 
Jurata, meaning of, 301 
Jurors: 
and their deliberations, 312-313 
intelligence of, 305-309 
methods of picking, 303-308 
Jury: 
abolition of, 314 
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and the trial, 308-309 
blue-ribbon, 305 
difficulties in selecting, 307 
evolution and history of, 301-302 
its deliberation, 312-313 
mediocrity of, 305-309 
methods of selecting, 303-308 
of experts, 308 
persons excluded from service of, 304 
reform of, 314 
substitution, evils of, 306 
Justice of the peace: 
fees of, 263 
origin of, 263 
Juvenile court: 
and probation, 324, 774 
and psychiatry, 323 
and the common law, 320 
and the legal age of minors, 318 
attacks on, 326-327 
established in 1899, 320 
evaluation of, 326-327 
features of, 320-321 
linked with child-guidance clinics, 323, 327 
presentence court treatment, 324 
procedure of, 323-324 
throughout the world, 322-323 
Juvenile delinquency (see also Delinquency): 
and delinquency areas, 83 
and ecological studies, 83, 131 
and parole from reform schools, 630-631 
and probation, 760 
nature of, 83 
studies in, 848-852 
Juveniles: 
drug addiction among, 82 
gangs, 82 
in jails, 465 
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Kaiserslautern prison, Bavaria, 519, 522, 719 
Kallikaks, study of, 215-216 
Kangaroo court, in jails, 467-469 
Kansas City, politics in, 27-28 
Kefauver Crime Committee, 5 
and drug addiction, 57, 86 
and evidence of collusion, 246 
in N. Y. City, 25, 31, 42, 45, 51 
report of, 55-57 
Kelly-Nash machine in Chicago, 23-24 
Key number system of selecting jurors, 304 
Kidnaping, 36, 74 
Kingship, rise of, 341 
Kinsey report: 
and effects of prisons on sex life of inmates, 
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422, 445, 542 
and homosexuality, 100 
and prostitution, 94, 98 
Kleptomaniac shoplifters, 590 
Klondike punishment cells, 425 


L 


Labor, organized: 
early violence in, 41 
opposition to prison labor, 720-721 
racketeering in, 8, 41 
Labor for prisoners: 
and labor unions, 720-721 
and the merchant capitalist system, 722-723 
as drudgery, 719-720 
as economic greed, 724 
as punishment, 724-725 
failure of, 728-729 
history of, 718-721 
integration of, with education, 739-741 
in Walnut Street Jail, 715, 722 
in wartime, 721, 742-743 
opposition to, 721 
provided: 
at Auburn, 720 
at Ghent, 384 
at San Michele, 386 
in Eastern Penitentiary, 723 
in the New Prison, 572 
in workhouses, 382-384 
situation today, 733 
systems of, 721-728 
wages for, 741 
Lag between construction and rehabilitation, 
438-487 
Lancaster, Massachusetts, girls’ school, 610 
Lancaster, Ohio reform school, 610 
Latin America: 
and the Constitutional school, 144 
conjugal visiting in, 711-712 
Law: 
in primitive societies, 337-341 
technicalities in, 75-78 
Laws: 
defects in, 75-77 
multiplicity of, 75 
Lawyer criminals, 7, 17 
Lawyers (see also Defense attorneys): 
and fake claims, 33 
as “white-collar” criminals, 7 
for the defense, 278-280 
shyster, 17, 33 
tie-up with gangsters, 33 
Lay visiting in prisons, 706-714 
Leased wire service, as an aid to gambling, 48 
Lease system of prison labor, 725-726 


Leasing of convicts, history of, 725 

Legalized gambling, 52-55 

Legal training for magistrates, 271 

Legal verbiage, 287-288 

Lesser pleas, see Bargaining in court;also Bar- 
gain justice 

Lethal gas as a form of the death penalty, 350- 
351 

Letter writing for prisoners, 714-715 

Lewisburg, Penn., federal penitentiary, 489, 492 

Lexington, Ky., Narcotic Farm, 89 

Lex talionis, 339 

Libraries in prisons, 660-662 

Lie-detector, 259 

Life insurance rings, and crime, 32-33 

Life sentences, length of, 73 

and parole eligibility, 786-788 
Liquor, illicit manufacture of, 77 
Lock psychosis and fear, 421, 560 
in the reformatory, 530 

Lockstep in prisons, 409 

Lockups, town, 470-471 

Loeb-Leopold case and psychiatry, 278 

London Philanthropic Society and pioneer 
treatment of children, 604 

“Lonely heart” rings, 32, 589 

Los Angeles, gang murders in, 40 

Loss of civil rights by imprisonment, 749-750 

Lotteries, 46-47 

Louisiana, political machine in, 28, 51 


M 


Machine, political, 22-29 
“Mad dog” penology, 452-455 
Made-work in prisons, 728 
Mafia, 158 
Magistrates: 
and legal training, 271 
bail-bond, 271-272 
cases disposed of, 270 
functions of, 270 
Magistrates’ courts: 
criticism of, 270-272 
nature of hearings in, 269 
origin of, 269 
Mail of prisoners, censorship of, 714-715 
Maiming, see Mutilation; Self-mutilation 
Maison de Force, see Ghent, Vilain’s prison at 
Malfunctioning of ductless glands, see Endo- 
crinology 
Malingering, in prisons, 675 
Marijuana, 204 
Mark system, explained (see also Irish system 
of penal treatment), 520-521 
Mask, use of, in separate prisons, 387 
Massachusetts prisons: 


878 


Massachusetts prisons, (Cont.) 
Bridgewater, 92, 114, 477 
Charlestown, 399, 487 
Framingham Reformatory for Women, 422, 
594-595 
Norfolk, 506-507, 695-698 
Massachusetts Youth Service Board, 808, 809 
Mass drownings, or noyades, 348 
Maturation and reformation, 538 
Maximum-security prison, federal model of, 
495-498 ? 
Medical profession and “white-collar” crime, 
16, 33 
Medical services in prison, 669-687 
Menlo Park, New Jersey, diagnostic center, 545, 
810 
Mental defect, see Defective delinquents; also 
Feeblemindedness, 
Mental diseases, see Insanity; also Psychopathy 
Mental Health Act of 1946, 845 
Merchant-capitalist, and prison labor, 722-723 
Merchants, pay tribute to police, in Chicago, 42 
Mettray school, France, 605, 608-610 
Mexicans and crime, 158-160 
Michigan state prison at Jackson, world’s larg- 
est, 484 
Minnesota Youth Authority, 807 
Minor offenses, see Misdemeanors; also Petty 
offenses 
Misdemeanants: 
high rate of recidivism, 65, 73 
on regional farms, 84-85 
Misdemeanants’ courts, jurisdiction of, 269- 
271 
Misdemeanors (see also Petty offenses): 
disposition of, by magistrates, 270 
number of, 63 
Missouri Crime Survey, 67 
Mitigation of the blood feud, 341 
M’Naghten Rules and test of insanity, 112, 
229-232 
Mob violence, see Gang warfare 
Modus operandi and police, 259 
“Molls” and male partners in crime, 588 
Monastic influence in origin of penitentiary, 
386 
“Moonshine,” manufacture of, 77 
Morality among children, studies in, 185-187 
Movies, effects of, on children, 198-201 
“Murder, Inc.,”: 
and the Kefauver Committee, 31 
as a form of racket combine, 30-32 
the record of one of its members, 31 
Murderers, types of, 356, 830 
Murder rate and capital punishment, 357-358 
Murders, among youths, 80-81 
Mutilation (see also Corporal punishment; Self- 
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mutilation), 426 
Mutual Welfare League, and Osborne, 691-695 
Mysticism of the jury, 301-302 


N 


Napanoch, N. Y., institution for defective de- 
linquents, 113 
Narcotics, see Drug addiction 
National Commission on Law Observance and 
Enforcement: 
on children of foreign-born and native-born, 
155 
on cost of crime, 58-59 
scope of, 66 
National Committee on Mental Hygiene, and 
the child-guidance clinic, 328 
National Conference for the Prevention and 
Control of Juvenile Delinquency: 
on treatment of delinquents, 627 
scope of, 66 
National Interracial Conference, 163-164 
Nationalities and crime, 153-169 
National Prison Association: 
Declaration of Principles of, 524-525 
organized, 523 
significance of, first meeting, 524 
National Society of Penal Information, see Os- 
borne Association 
Native-born, crime among, 157-158 
Natural crime as defined by Garofalo, 829 
Natural regions of crime, see Regional areas 
Negroes: 
and crime, 163-165 
and fear of the white man, 165 
and police, 166 
interracial cooperation and, 166 
little crime in all-Negro communities, 167 
Nelles, Fred C., school in California, 618, 806, 
807 
New Caledonia, French penal colony, 366 
New Jersey: 
first state prison in, 395 
Highfields experiment, 545 
Menlo Park diagnostic center, 545, 810 
sex laws in, 105 
State Department of Institutions and Agen- 
cies, 847, 849 
New Penology: 
evaluation of, 576-581 
meaning of, 557-558 
personnel in, 567-568 
reason for popularity of, 559 
New perspective on crime necessary, 5 
New Prison (see New Penology), failure of, 816 
Newspapers, inmate, 666-668, see Press 
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New York City political machine, and the 
Kefauver Committee, 25 
New York Community Service Society, 807 
New York Reformatory for Women, 598 
New York State Youth Commission, 847 
Nolle prosequi, meaning of, 277 
Norfolk, England, and Beevor's reformed jail, 
387-388, 398 
Norfolk, Mass., prison: 
architecture of, 506-507 
as a community prison, 695-698 
Norfolk Island, and system of self-government, 
520, 688 
Normal home, functions of, 209 
Noyades, mass drownings, 348 
Number of homicides: 
annually, 75 
committed by youths, 80-81 
Number of prisoners, in institutions, 557 
Numbers game or policy racket, 47-49 


o 


Offenders (see also Crime; Delinquency; Fel- 
ony; Misdemeanors): 
among youth, 78-83 
capital, 75 
female, 588-590 
of foreign-born and native-born, 154-158 
of Negroes, 163-165 
petty, 65 
serious, 63-64 
Offenders, petty (see also Petty offenders): 
female, 588-590 
“run in” and later discharged by police, 65 
Ohio Bureau of Juvenile Research, 849 
and diagnostic service, 810 
Ohio State Penitentiary: 
cage in, 424 
fire in, 428 
Ohio Welfare Council, 849 
“Only saps work” complex, 6 
Opiates, see Narcotics; Drug addiction 
Opposition to prison labor, 720-721 
Ordeal, abolished by Innocent III, 301 
Oregon boot, 424 
Organized crime, see Gang syndicates, Crimi- 
nal gangs, Racketeering 
Organized gambling, see Gambling 
Ormsby Village, Anchorage, Ky., 626 
Orthopsychiatric approach to delinquency, 219- 
227 
Osborne Association: 
and Alcatraz, 457 
and reformatories, 541 
as a memorial to Thomas Mott Osborne, 694 
objectives, 694 


surveys children’s institutions, 617 
P 


Pain of electrocution, 350 
Panopticon, Bentham’s, influence of: 
in American penal architecture, 388-390 
at Stateville, Illinois, 389-390 
in Virginia State Prison, 389 
in Western Penitentiary of Pennsylvania, 
389, 488 
Pardon, governor's, promiscuous granting of, 
in early prisons, 776, 778 
Parental confusion regarding problems of chil- 
dren, see Orthopsychiatric approach to de- 
linquency 
Parental homes for children, 626 
Parimutuel, racetrack gambling, 47, 49 
Parole: 
administration of, 782-783 
and indeterminate sentence, 779 
and politics, 783 
as a form of conditional release, 781 
declaration of principles regarding, 789 
defined, 777 
eligibility for, by states, 786-788 
in the federal system, 585 
lifers, 786-788 
not leniency, 777 
officers, requirements of, 793 
of juveniles, 630-631 
origin of, 779-780 
planning, and the clinic, 575, 790-791 
prediction, 796-798 
preparation for, 790-791 
pre-parole planning, 791 
selection for, 786-791 
state requirements for supervision of, 792 
success of, 793-796 
supervision of, 791-793 
Parole planning, 575-576, 790-791 
Patent medicines and “white-collar” crime, 14- 
15 
“Payoff” as a form of racketeering, 42 
Peace bonds, 290 
Pederasty, 103 
Penal codes: 
absurdity of, 75-78, 292-294 
and the indeterminate sentence, 781 
“blue prints” in sentencing, 292 
in colonial America, 377-380 
vagaries of, 293 
Penal colonies, see Transportation of criminals 
Penal farms, 85, 92 
Penal institutions, see Institutions for children; 
Jails; Penitentiaries; Reformatories; Work- 
houses 
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Penal “press,” 666-668 
Penitentiary (see also Auburn system; Pennsyl- 
vania system): 
as an institution, 381 
cost per inmate, 761 
description of the first, 392-398 
early development of, 392-394 
first ten, 382 
further development of, 416-418 
origin of, 392, 397 
Penitentiary Act of 1779, England, provisions 
of, 387 
Penitentiary systems, studied by Europeans, 
414-416 
Pennsylvania: 
Act of April 5, 1790, 392 
Act of September 15, 1786, 390, 392 
criminal codes, 377-380 
Pennsylvania Prison Society, see Philadelphia 
Prison Society 
Pennsylvania system of separate confinement: 
accepted abroad, 414-416 
as worked out in the Eastern Penitentiary, 
402-405 
breakdown of, 406 
conflict with the Auburn system, 412-416 
denounced, 402, 406 
eulogized, 402 
in the Western State Penitentiary at Pitts- 
burgh, 402 
tried in other states, 413 
Penology, see New Penology 
Pentonville Prison, London, 415 
Perjury: 
prevalence of, 310-311 
the attorney’s share in, 311 
Personality and body-build, 147-149 
see also, Constitutional school of criminal 
behavior 
Personnel: 
in children’s institutions, 602-631 
in female prisons, 588-601 
in the New Prison, 568, 632-651 
Perversions, sexual: 
in prisons, 441-448 
types of, 100-113 
Pet theories, explaining crime, 122-123 
Petty crime: 
among women, 590-591 
in depressions, 177 
Petty offenders, 58-83 
and unemployment, 177 
disposition of, in regional farms, 84 
ignorance of the maze of laws, 77 
not our real criminals, 70 
rational treatment of, 70, 85 
Petty offenses (see also Misdemeanors): 
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extent of, 64-65 
nature of, 65, 84-85 
Philadelphia, political corruption in, 25-26 
Philadelphia Prison Society: 
and the Act of April 5, 1790, 392 
early reforms of, 391 
first pamphlet of, 391 
founding of, 751-752 
memorials of, 399 
visiting practices of, 752 
Philadelphia Society for Alleviating the Miseries 
of Public Prisons, see Philadelphia Prison i 
Society 
Philadelphia Society for Assisting Distressed 
Prisoners, 752 | 
Philanthropic Society of London, pioneer in | 
cottage treatment for delinquent children, | 
604 | 
Philosophes, and reform of criminal law, 371 
Philosophy of punishment: 
deterrence, 337 
retaliation, 338-340 1 
retribution, 337-338 
Phrenology, as an explanation of crime, 141- 
142 
Physical anthropology, see Anthropology, crim- 
inal 
Physical handicaps as a cause of crime, 151-152 
Physical stigmata and criminals, 142-143 
Physicians: 
as “white-collar” criminals, 16, 33 
in prisons, 669-687 
Piece-price system of prison labor, 722 
Pinball or bagatelle, 49-50 
Placating the gods, 338-339 
Playgrounds as crime preventives, 189-191, 835 
Plea, nature of, before grand jury, 274 
Police: 
administration of, 242-245 
and “hush money,” 245-246 
and politics, 245-247 
and the arrest, 239-240 
and the “fix,” 245-246 
centralization of, 264-265 
cooperation with federal agents in gathering 
crime data, 62 
disciplined on complaint of criminals, 245 
duties of, 242-245 
early opposition to, 241 
efficiency of, 248 
first metropolitan, formed, 241 
history of, 241-242 
hounding of ex-prisoners by, 750 
inefficiency of, 248 
in rural areas, 139-140 
lack of training of, 247-249 
lawlessness of, 251 
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number of offenders run-in by, 65 
organization of, 242-245 
reform of, 265-267 
rival, 262-264 
scientific methods of, 255-260. 
state, 265-266 
their function in criminal. procedure, 268- 
269 
third degree of, 250-253 
training schools for, 250 
undue confidence placed in, 239 
wire-tapping by, 253-255 
women, 260-262 
Police Athletic Leagues and crime preven- 
tion, 191, 834 
Police precinct and magistrates’ courts, 243, 
269 
Political graft, 22-29 
Political machines, 22-29 
Politicians, and the criminal world, 22-29, 49, 
51, 56 
Politics, and the criminal world, 22-29 
Poor man’s justice, 281-282 
Popular explanations of crime, 122-123 
Port Maquarie, convict colony, 364 
Positive School, see Italian School of criminol- 
ogy 
Poverty: 
and delinquency, 172 
as a cause of crime, 170-177 
metropolitan and rural, 171-172 
studies in, 172-176 
Prejudice: 
against foreign-born, 155-156 
against Japanese, 167-168 
against Mexicans, 158-160 
against Negroes, 165 
Preliminary hearing, disposition of cases in, 
269 
Preparation for release from prisons (see also 
Classification clinics; Parole), 575-576, 
790-791 
Press: 
criticism of, on crime news, 3, 192-198 
role in reform, 196 
Presumption of innocence, 283 
Primitive societies, punishments in, 337-341 
Prison aid societies: 
functions of, 751-753 
professional point of view of, 754-757 
Prison camps, 509-510 
Prisoners (see also Inmates): 
allowance upon release, 576 
employed in state prisons, 733 
number in our prisons, 557 
Prison Industries Reorganization Administra- 
tion, 733 


Prison labor, see Labor for prisoners 
Prisons (see also Penitentiary): 
architecture, see Architecture of prisons 
as diagnostic center, 634-639 
as place of punishment, 423-427 
classsication of, 555 
cliques in, 429-430, 690 
education, see Education in prison 
expense to construct, 482-518 
factory, failure of (see also Labor for pris- 
oners), 738-739 
failure of, to reform, 561-562, 813-817 
its gradual elimination, 819-821 
its stupidity, 814 
labor in, see Labor for prisoners 
libraries, see Libraries in prison 
medical services in, 669-687 
modern, 562-564 
pattern of, 690 
personnel in, 427-428 
poisoning effects of, 690 
psychotherapy in, 649-651 
recreation in, 245-249 
routine, motonony of, 435-441 
rules of, 438-439 
schools in, see Education in prison 
sex perversions in, 441-448 
visiting in, see Visiting in prisons 
Prison Society of New York, founding of, 752 
Prison visiting, see Visiting in prisons 
Probation: 
administration of, 763-765 
advantages of, 762-763 
and the suspended sentence, 758 
attitudes of judges toward, 771-772 
cost of, compared to incarceration, 761 
defined, 762 
extension of, 769, 774 
first applied to juveniles, 760 
first law of, in Massachusetts, 760 
future of, 774 
in the federal system, 769 
mechanics of, 767 
misunderstood by the public, 761 
number placed on, 768 
personnel, requirements for, 765-766 
pioneers in, 760 
place in the penal program, 762, 769 
revocation of, 770 
standards of, 765 
statutory limits of, 767 
uneven use of, by judges, 768-769 
work of John Augustus, 759 
Probation officers, standards necessary for, 765- 
766 
Productive labor, percentage of prisoners em- 
ployed in, 735 r 
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Professional criminals: 

attitudes of, 60-61 

familiar with maze of laws, 77 

nature of, 70 
Professional gamblers, 44 
Professional killers, 29-32 
Professional visiting in prisons, 705 
Profit in crime: does crime pay?, 60-61 
Progressive stages system of penal treatment, 

522-523 
Prohibition, provided training in racketeering 
7-8 

Prosecution, steps in criminal, 268-300 
Prosecutor: 

and bargaining, 274-275 

competence of, 276 

duties of, 276 

responsibility of, during trial, 277 

role in reform, 276-277 
Prostitutes: 

and racketeers, 97 

and reformatory treatment, 98 
Prostitution: 

and racketeers, 97 

history of, 94-95 

in colonial times, 94 

institutional treatment no solution, 98 

reasons for women entering, 96-97 

segregation of, 96 

treatment of, 99 
Protestants, amount of crime among, 183-184 
Protracted questioning and the police, 252 
Psychiatric census in general population, 104 
Psychiatric services: 

in institutions, 641 

outside institutions, 642 
Psychiatric treatment for children, see Clinics 
Psychiatrist: 

and immunity in prisons, 645-647 

and the prison clinic, 641-642, 645-647 

extra-mural services of, 821 
Psychiatry: 

and alcoholics, 93 

and crime, 228-238 

and drug addicts, 88 

and the criminal law, 228-238 

development of, 228-238 
Psychologically broken home, 213 
Psychologist: 

and the classication clinic, 640 

and the educational program, 654 
Psychology of prison cruelty, 419-422 
Psychopath: 

causes of, 110 

definition of, 108-110 

number of 108 
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treatment of, 111-112 
Psychopathy: 
causes of, 110 
confusion regarding, 108 
definition of, 108-110 
extent of, in general population, 108 
treatment of, 111-112 
Psychotherapy, 649-651 
see also Group therapy; Guided Group in- 
teraction 
Public account system of prison labor, 726 
Public control of crimes, 341-342 
Public defender (see also Voluntary defender), 
281-282 
Public punishment: 
condemned by Benjamin Rush, 346 
in colonial times, 343-345 
provided by Pennsylvania law of 1786, 390, 
392 
Public works and ways, system of prison labor, 
727 
Punishment: 
and third degree, 250-253 
capital, 348-360 
corporal, 343-347 
early theories of, 337-340 
elimination of, 817-818 
history of, 337-347 
in early penitentiaries, 422-427 
in modern penitentiaries, 425-427 
in primitive societies, 337-341 
public, 343-345 
reasons for severity of, in early days, 339 
sanguinary, see Corporal punishment 
sterilization and emasculation as, 107-108 
whipping-post, prevalence of, 343 
Puritan criminal code, 379-380 
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Q-camp Experiment in Britain, 553-554 
Quakers: 
and reform of the criminal law, 376-378 
and the penitentiary, 381 
in West Jersey,+277 
opposed to corporal punishment, 346 
right of affirmation, 379 
Questioned documents in crime detection, 256 
Quota laws, effects of, on crime among foreign- 
born and their children, 153, 156 
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Race: 
commitments to prison by, 163 
confusion with nationality, 154 
crimes committed, by, 164, 169 


General Index 883 
definition, 154 Recreation: 
prejudice against, 157, 159 in prisons, 676-686 3 


Race prejudice, see Prejudice 
Races, horse, extent of betting on, 45, 48-49 
Racetrack gambling, see Gambling 
Racial criminal traits unknown, 161-162 
Racketeering: 
and extortion, 37, 42 
as organized crime, 4, 35 
by police, 43 
cost of, 43 
“Crime, Incorporated,” 30-32 
defined, 35 
description of, 38 
evolution of, 37 
historical examples of, 37 
in Chicago under Capone, 37 
in labor unions, 41 
in legitimate business, 43 
in the medical profession, 16, 32-33 
on the waterfront, 37 
Racketeers, 437 
abhor violence, 39 
Rackets, 35 . 
and prostitution, 97 
as a form of extortion, 37, 42 
cost of, 5, 43 
heydey of, 39 
how they work, 38 
in labor unions, 41-42 
in legitimite business, 43 
Radio, effects of, on children, 201-203 
Randen Foundation, and employer reaction to 
hiring discharged prisoners, 751 
Rape: 
and blackmail, 102 
forced, 102 
statutory, 102 
Rapists: 
forced, 102-103 
statutory, 102 
Raspuys, see Ghent, Vilain’s prison at 
Rating of county jails, 472 
Rationalists and reform of criminal law, 371- 
374 
Ratio of arrests to prosecutions and convictions, 
248 
Rauhe Haus at Horn, 604 
Recidivism: 
among females, 597 
among misdemeanants, 65, 73 
among small-fry gangsters, 73 
and drunkenness, 91 
and habitual criminal laws, 72-73 
and the Baumes Law of New York, 73 
extent of, 73-74 
Recognizance as substitute for jail sentence, 473 


in the home, 835 
lack of, and crime, 189-192, 833-835 
Reformatories: (see also Elmira Reformatory) 
male: 
and trade training, 535 
compared with women's, 593-601 
cruelty of, 533 
failure of, 529-539 
faulty construction of, 530-533 
product tested, 537-538 
roots of, 519-522 
Reformatory system, roots of, 519-522 
Reformers: 
prior to Howard, 702 
work of John Howard, 385-388 
Reform schools, see Institutions for children 
Regional areas: 
and crime, 128-129, 137-139 
and mobility, 129 
Regional crime, 128-129, 137-139 
Regional farms: 
for common drunks, 92 
for misdemeanants, 85 
Registration of ex-prisoners by community 
ordinances, 750 
Rehabilitation: 
and group therapy, 649-651 
and work farms, 85 
Release procedure, see Commutation; “Good 
time” laws; Indeterminate sentence; Pa- 
role; Probation 
Religion: 
and convicts, 183 
failure of, among youth, 83 _ 
in the New Prison, 574, 666 
Reprieve, 776 sk 
Responsibility for crime, see Freedom of the 
will 
Responsibility of the victim for crimes, 825- 
826 
Restitution, for crime, 822-823 
Restrictive liberty, as a substitute for imprison- 
ment, 824 
Retaliation: 
and blood-feud, as a philosophy of punish- 
ment, 338-340 
as a principle of collective security in primi- 
tive societies, 340 
Retribution as a philosophy of punishment, 337- 
338 
Revenge: 
and the feud, 340 
social, as a doctrine of punishment, 337 
Right of sanctuary, 341, 758 
Rights of the accused in court trial, 283 
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Riker’s Island Penitentiary of New York City, 
` 92, 495 
Rorschach technique, 144 
Routine, in the old prison, 435-438 
Royal Mounted Police, 247 
Rules, in prison, 438-439 
Rules of evidence in court trials, 282-285 
Rural crime: 
control of, 139-140, 262-264 
rise in, 134, 137-140 
Rural police officers, 139-140, 262-264 
Rural youth and crime, 6 
Russia: 
and transportation, 367 
Siberian exile system, 368-369 


S 


Sacco-Vanzetti case, 257 
Sanctuary, right of, 341, 758 
San Diego, Cal., and community councils, 842— 


843 
San Michele, see Hospice of San Michele 
San Quentin: 
and education program, 658 
“frisking” of visitors in, 703, 714 
gas chamber in, 350-351 
hobby work in, 734 
“knock-over” assignment, 726 
sterilization in, 218 
School counseling, 837-841 
School program and reduction of crime, 83, 
188-189, 837-841 
Schools in prison, see Education in prison 
Scientific police methods, 255-260 
Scopolamine as a lie detector, 259 
Seagoville, Texas, Federal Correctional Institu- 
tion, 422, 507-508, 581, 582 
Seasons and crime, see Geography and crime 
Second generation of foreign-born, see Children 
of foreign-born 
Security salesmen as social parasites, 13-14 
Selection for parole, 786-791 
Selection of juries, 303-308 
Sele se type of prison architecture, 502+ 
50! 
Self-government: 
a rarity in prison, 688-689 
in the early Houses of Refuge, 688 
other systems, 698-701 
the Mutual Welfare League, 691—695 
the Norfolk Prison experiment, 695-698 
Self-mutilation of convicts, 426 
Sentences: 
life, Jength of, 73 
Jong, futility of, 73-74 


short, 73 
Sentencing: 
by judges, 292-298 
use of presentence clinic, 294 
Separate system of prison discipline, see East- 
ern State Penitentiary of Pennsylvania; 
Pennsylvania system of separate confine- 
ment 
Separation of prisoners as a form of prison dis- 
cipline: 
advocated by Howard, 387 
basis of the penitentiary system in America, 
392 
in San Michele, 386 
in the Act of 1790 in Pennsylvania, 392 
in the gaol at Wymondham, 398 
in the Hospice of San Filippo, 387 
in the Penitentiary Act of 1779, 387 
labor as a feature, 392 
Serological tests for bloodstains, 256 
Service facilities in a modern prison, 515-518 
Sex as a cause of crime among youth, 81 
Sex control laws, 105-107 
Sex criminal: 
and psychiatry, 104 
emasculation of; 107—108 
laws concerning, 105—107 
the homosexual, 100-102 
the rapist, 102 
types of, 102-104 
Sex deviates, 100-113 
Sexual frustrations in prison (see also Conjugal 
visiting) : 
in children’s institutions, 621-623 
in men’s institutions, 441-448 
Sexual psychopath, 110 
Sheriff: 
and the jail, 465 
as a penologist, 465 
modern functions of, 465 
origin of office, 262 
the deputy, 465 
Sherman anti-trust law, 8, 11 
Shoplifters, 590 
Shyster lawyers, 17 
Howe and Hummel as examples, 279-280 
Siberia, Russia’s penal colony, 367-369 
Sick-line in prisons, 675 
Silent system, see Congregate prisons 
Simsbury, Conn., copper-mine prison, 382 
Sing Sing prison: 
and Elam Lynds, 410 
and the Mutual Welfare League, 691-695 
built by Lynds, 410 
composition of population in, 71 
recent sex study in, 106 
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study of prisoners and unemployment, 178- 
179 
Slot machines, 45, 48-49 
Small-fry criminals, see Petty offenders 
“Sob-sister” penology, 454 
Social distance, between guards and inmates, 
429-430, 690 
Social education in prison, 654-660 
Social group work, 836-837 
Social measures in crime prevention, 852-853 
Social work: 
and prostitution, 99 
outside prison, 821 
units in prisons, 754-755 
Social worker and the prison, 642-644, 754- 
755 
Society for the Improvement of Prison Dis- 
cipline of London, 604 
Society of Women Friends and visits to jail, 593 
Sociologists in prisons, functions of, 644 
Sodomy, 103 
Solitary confinement (see also Separation of 
prisoners): 
as modern punishment, 425 
experimented with at Auburn, 408-409 
Something-for-nothing philosophy: 
among youths, 80 
applications of, 6, 832 
in finance capitalism, 7 
in labor unions, 8 
Specialists in prison clinics, 640-647 
Sporting theory of justice, 288 
“Squaring” of cases: 
by police, 249 
by prosecutor, 274-275 
State account system of prison labor, 726 
State constabulary, see State police 
State police: 
function of, 265 
origin of, 265 
State-use system of prison labor, 726 
Stateville, Illinois, prison, see Illinois, Stateville 
prison 
Statistics of crime, see Criminal statistics 
Statute books and unnecessary laws (see also 
Penal codes), 75-77 
Statutory rape, 102 
Sterilization: 
advocated by Hooton, 146 
dubious value of, 218 
of defectives, 217-319 
Stock gambling, 11-14 
Stocks and pillories, 345 
Street trades and delinquency, 180 
Struggle between the Auburn and Pennsyl- 
vania systems, 412-418 


Subornation, see Perjury 
Substitutes for imprisonment, 471-478, 821- 
825 
Sumerian codes, 341 
Sunday school, value of, in prevention of delin- 
quency, 184-185 
Supervision: 
of parolees, 791-793 
of probationers, 768 
Survey of Release Procedures, scope of, 66 
Suspended sentence: 
and probation, 758 
forerunner of, 758° 
Suspension of civil privileges, as a substitute for 
imprisonment, 824 
Sweatbox as a form of punishment, 423 
Syndicates: 
crime, 10, 14, 69 
gambling, 44-57 
Systems of prison labor, 721-728 


T 


Taboos in primitive society, 337-341 
Tavistock Clinic of London, 78 
Technicalities: 
and the indictment, 273-274 
and the law, 287-288 
Telephone-pole architecture of prisons, 4947 
495 
Television: 
and effects on children, 203 
and the Kefauver hearings, 45 
Terre Haute federal penitentiary, cost of, for 
inmate, 485, 495, 499-502 
Testimony: 
and the trial, 284-285 
expert, 257-259, 284 
of psychiatrists in court trials, 294 
Texas State Youth Development Council, 808, 
809 
Thieves, professional, attitudes of, 60-61 
“Third degree” and the police, 250-253 
Time, or fixed, sentence, 777-778 
Town lockups, 470-471 
Trade-training, in penal institutions, 535, 655- 
660, 719 
Traditional crimes, see Conventional crime 
Traditional criminals, see Criminals, traditional 
Traffic in narcotics, see Drug addiction 
Training: 
for parole officers, 793 
for prison guards, 568 
Transportation of criminals, 362-369 
Treadmill, 719 
iae Enough school of penology, 452- 
45) 
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Treatment in prisons, see clinics 
Trial: 

as a battle of wits, 287-288 

by huddle, 274-275, 315 

by newspaper, 195 

cost of the, 292 

reform in the procedure of, 315-317 
Trial by battle, 301 
Trial by jury, evolution of (see also Jury), 301- 

303 

Trusty system in prisons, 688-689 
Twentieth-century crime, 3-5, 44 
Twins and criminal behavior, 150-151 


U 


Uncongenial employment as cause of crime, 
180-181 
Underworld leaders in crime, 29-32 
Unemployed and crime, 177-180 
Unemployment: 
and crime, 177-180 
and delinquency, 179-180 
in prison, 717-718 
Uniform Crime Reports of the F. B, I., 62-64 
Unit fines, 824 
Untried offenders and adequate detention quar- 
ters, 474-475 
Upper classes, condonement of crime, 7, 9-22 
Urban areas, studies of (see also Delinquency 
areas), 129-133 
Urban crime rate, compared with rural, 137 
U. S. Census Bureau and statistics: 
on immigrants’ children, 155 
on prisoners, 62-63 
U. S. Public Health Service Hospitals at Lex- 
ington, Ky., and Fort Worth, Tex., 89 
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Vagaries! 
and sentencing of judges, 292 
and the penal code, 293 
Vagrants: 
and the early workhouse, 85, 382 
disposition of, on regional farms, 85 
Valencia prison and reforms of Montesinos, 
519, 522, 719 
Van Diemen’s Land (Tasmania) as a penal 
colony, 364 
Venereal disease racket, 16-17 
Verdicts, soundness of, 2, 313 
Veredictum, meaning of, 301 
Vice: 
among foreign-born, 157 
organized, 29-57, 157 
Prostitution, 94-95 
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suburban areas of, 139 
Victim, responsibility of, for crime, 825-826 
Virginia State Prison: 
early history of, 394 
Jefferson's interest in, 394 
Panopticon features of, 389 
Visiting in prisons: 
early English, 706 
early practice of, 702 
importance of, in rehabilitation, 708 
in American prisons today, 702~716 
in Eastern State Penitentiary, 709 
in English prisons today, 710 
in South American prisons, 711-712 
in the New Prison, 374-375 
mechanics of, 712-713 
of Elizabeth Fry, 706 
of John Howard, 707 
of relatives and friends, 702-703 
philosophy of, 708 
restrictions of, 712 
types of, 702-708 
Visor-hood, use of, in separate system, 387 
Vocational training: 
for children, 187-189 
in prisons, 655-660 
in reformatories, 535 
pioneers in, 719 
Voluntary defender (see also Public defender), 
281-282 
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Wages for prisoners, in various state prisons, 
741 
Wall, prison, wisdom of, 499, 564 
Wallkill, N.Y., prison, 504 
Walnut Street Jail: 
and the first penitentiary house, 392-394 
architecture, 392 
early days, 391-394 
failure of, 399 
ground plan, 393 
system of prison labor in, 394, 715, 722 
terrible conditions in, prior to 1787, 391 
War, and crime, 9, 18-21 
Warrant, nature of, for arrest, 240 
Wartime and prison labor, 742-743 
Wartime profiteering, 9, 18-21 
Water cure as punishment, in prisons, 423 
Wayward Minors Act and adolescent courts, 
333 
Weather and crime, see Geography and crime 
Wergild, 341, 822 
Western State Penitentiary of Pennsylvania: 
and Panopticon, 389, 401, 487 
Westfield, N.Y., State Farm for Women, 598 
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architecture, 399-400 
faulty construction, 401 
West Virginia prison, break from, 441 
Whipping, see Flogging 
Whipping-post: 
in Delaware, 343 
prevalence of, in colonial times, 343 
“White-collar” crime: 
adulteration of food a form of, 15 
among lawyers, 7 
and corporations, 10-11 
and patent medicine, 14-15 
and stock salesmen, 13 
defined, 10 
demoralizing effects of, 21-22 
embezzlement, 12 
in medical profession, 16 
in wartime, 9, 18-21 
Whittier, Cal., school for boys, 806-807 
Wickersham Commission, see National Com- 
mission on Law Observance and Enforce- 
ment 
Wild beast test of insanity, 229 
Willful intent and crime, 826-827 
Wiltwyck School, N.Y., 626 
Wire service, as an aid to gambling, 48 
Wire-tapping, 253-255 
Wisconsin Youth Service Commission, 807, 808 
Witchcraft, 121 
Witnesses: 
and perjury, 310-311 
expert, 257 
in the trial, 309-312 
reliability of, 309-310 
Women criminals, see Female criminals 
Women’s Reformatories, see Reformatories 
Woodbourne, N.Y., institution for defective 
delinquents, 113 


Work, for discharged prisoners, 750-751 
Work farms, see Penal farms 
Workhouse: 
and current economic philosophy, 384 
as catch-alls, 85, 382 
basis for the modern prison, 382 
for vagrants and misdemeanants, 85, 382 
function of, 384 
in England, 382 
on the Continent, 384 
origin and development, 382 
Wymondham gaol in England, 387-388 
influence of, on Philadelphia reformers, 398 


Y 


Yale Clinic for alcoholics, 93 
Yankee City Series and analysis of differentia- 
tion in treatment, 176 
“Yard out,” in prison (see also Recreation), 677 
Youth, older: 
and adolescent courts, 331-334 
and crime, 78 
and homicide, 80-81 
Youth Correction Authority, 79, 334 
criticism of, 806-807 
philosophy of, 801-803 
significance of, 800, 810 
suggested by American Law Institute, 801 
various provisions of, 808 
Youthful offenders (see also Delinquency; Ju- 
venile delinquency): 
and economic conditions, 170-175 
drug addiction among, 82 
in jails, 79 
in New York City, 79 
offenses, 78 
serious factor in crime problem, 78-83 
Youth gangs, 82 
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